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BRYAN, Judge. 

The s o l e i s s u e p r e s e n t e d by t h i s a p p e a l i s whether the 

t r i a l c o u r t e r r e d i n h o l d i n g t h a t E r i c P ennington, the 

defendant below, was e n t i t l e d t o a summary judgment w i t h 

r e s p e c t t o the wantonness c l a i m o f Robe r t A. M a n d e l l a , S r . 
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("Robert"), and Sharon M a n d e l l a ("Sharon"), the p l a i n t i f f s 

below. F o r the reasons d i s c u s s e d below, we conclude t h a t the 

t r i a l c o u r t d i d not e r r i n e n t e r i n g a summary judgment i n 

f a v o r of Pennington on the wantonness c l a i m , and, t h e r e f o r e , 

we a f f i r m the judgment of the t r i a l c o u r t . 

S t a n d a r d of Review 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved." 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
to draw.' 

"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2001)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 
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2002). 

U n d i s p u t e d F a c t s 

On September 14, 2009, Robert and Pennington were co-

workers a t a Domino's P i z z a f r a n c h i s e ("Domino's") l o c a t e d 

a l o n g the n o r t h e r n r i g h t - o f - w a y of Highway 84 i n Dothan. 

Highway 84, which i s a l s o known as E a s t Main S t r e e t , c o n s i s t s 

of m u l t i p l e westbound l a n e s and m u l t i p l e eastbound l a n e s 

s e p a r a t e d by a c o n c r e t e median. On September 14, 2009, b o t h 

Robert and Pennington r e c e i v e d paychecks and wanted t o go t o 

the Regions Bank branch ("Regions") l o c a t e d a l o n g the s o u t h e r n 

r i g h t - o f - w a y of Highway 84 a c r o s s from Domino's i n o r d e r t o do 

t h e i r b a n k i n g . Robert a c c e p t e d Pennington's o f f e r of a r i d e t o 

Regions and got i n t o the f r o n t passenger s e a t of Pennington's 

a u t o m o b i l e . Pennington got i n t o the d r i v e r ' s s e a t and drove 

the a u t o m o b i l e . Pennington was f a m i l i a r w i t h the p o r t i o n of 

Highway 84 s e p a r a t i n g Domino's from Regions. A l t h o u g h t h e r e i s 

no t r a f f i c l i g h t l o c a t e d d i r e c t l y between Domino's and 

Regions, t h e r e i s a paved gap i n the c o n c r e t e median t h e r e . 

The paved gap i n the median a l l o w s t r a f f i c t o c r o s s the median 

from the westbound l a n e s t o the eastbound l a n e s and v i c e 
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v e r s a . In o r d e r t o t r a v e l from Domino's p a r k i n g l o t t o 

Regions, Pennington p l a n n e d t o c r o s s the westbound l a n e s t o 

the paved gap i n the c o n c r e t e median and then c r o s s the 

eastbound l a n e s . Pennington drove h i s a u t o m o b i l e t o the edge 

of Domino's p a r k i n g l o t , stopped a t the s t o p s i g n l o c a t e d 

t h e r e , and w a i t e d f o r s e v e r a l a u t o m o b i l e s t o pass i n the 

westbound l a n e s b e f o r e p r o c e e d i n g t o c r o s s Highway 84. 

Pennington's a u t o m o b i l e c r o s s e d the westbound l a n e s t o the 

paved gap i n the c o n c r e t e median w i t h o u t i n c i d e n t . W h i le i t 

was c r o s s i n g the eastbound l a n e s of Highway 84, Pennington's 

automobile was s t r u c k b r o a d s i d e on the passenger s i d e by a 

t r u c k and Robert was i n j u r e d . 

D i s p u t e d F a c t s 

Pennington t e s t i f i e d t h a t , a f t e r c r o s s i n g the westbound 

l a n e s , he stopped i n the paved gap i n the c o n c r e t e median but 

h i s shoe, which was wet from the r a i n t h a t had been f a l l i n g 

t h a t day, s l i p p e d o f f of the brake p e d a l , and h i s a u t o m o b i l e 

r o l l e d i n t o the middle of the northernmost eastbound l a n e 

b e f o r e he was a b l e t o a p p l y the brake a g a i n and s t o p . He 

f u r t h e r t e s t i f i e d t h a t , e x c e p t f o r the p i l l a r c o n n e c t i n g the 

r o o f of h i s a u t o m o b i l e t o i t s hood, he had an u n o b s t r u c t e d 
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view of oncoming t r a f f i c i n the eastbound l a n e s and t h a t , 

except f o r some t r a f f i c l o c a t e d a p p r o x i m a t e l y 400 or 500 f e e t 

away, he d i d not see any oncoming t r a f f i c i n the eastbound 

l a n e s . He t e s t i f i e d t h a t he thought t h a t he would have enough 

time t o c r o s s the eastbound l a n e s b e f o r e the oncoming t r a f f i c 

he saw 400 or 500 f e e t away reached him and t h a t he proceeded 

t o c r o s s the eastbound l a n e s but a t r u c k s t r u c k h i s a u t o m o b i l e 

when h i s a u t o m o b i l e was i n the t h i r d eastbound l a n e from the 

paved gap i n the c o n c r e t e median. He t e s t i f i e d t h a t he had not 

seen t h a t t r u c k b e f o r e i t s t r u c k h i s a u t o m o b i l e . 

R o b e r t t e s t i f i e d t h a t he d i d not know whether P e n n i n g t o n 

stopped i n the paved gap i n the c o n c r e t e median. C h r i s Beck 

s i g n e d an a f f i d a v i t i n which he t e s t i f i e d as f o l l o w s : 

"1. t r a v e l i n g e a s t 
1 -NVs-Nyv>-N 

on 

"2. I was i n the l e f t l a n e of the e a s t bound l a n e s 
of E a s t Main S t r e e t . I saw a Toyota Camry 
a t t e m p t i n g t o c r o s s f o u r l a n e s of t r a f f i c . The 
Camry had t o c r o s s the west bound l a n e s , the 
median, and then the e a s t bound l a n e s . 

"3. The Toyota Camry f a i l e d t o s t o p i n the median 
even though I was v e r y c l o s e t o the median, I 
n a r r o w l y m i s s e d c o l l i d i n g i n t o the Toyota 
Camry. 

"4. While I n a r r o w l y m i s s e d the Toyota Camry, the 
Toyota Camry was i n v o l v e d i n [ a ] c o l l i s i o n w i t h 
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a commercial s i z e d t r u c k t h a t was i n the r i g h t 
l a n e j u s t b e s i d e me. 

There were no o b s t r u c t i o n s t h a t would have 
b l o c k e d the view of the d r i v e r of the Toyota 
Camry. 

The d r i v e r of the Toyota Camry d i d not s t o p i n 
the median or y i e l d t o the oncoming t r a f f i c 
even though I and the t r u c k b e s i d e me were v e r y 
c l o s e t o the median when the Toyota attempted 
t o c r o s s . I t appeared t o me t h a t he was t r y i n g 
t o r a c e a c r o s s f o u r l a n e s i n an attempt t o beat 
the oncoming t r a f f i c . " 

P r o c e d u r a l H i s t o r y 

R o b e r t and h i s w i f e , Sharon, sued P e n n i n g t o n , s t a t i n g 

c l a i m s of n e g l i g e n c e and wantonness. Pennington moved f o r a 

summary judgment, a s s e r t i n g t h a t he was e n t i t l e d t o a summary 

judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m by v i r t u e of the 

Guest Passenger S t a t u t e , § 32-1-2, A l a . Code 1975, 1 and t h a t 

he was e n t i t l e d t o a summary judgment w i t h r e s p e c t t o the 

1 S e c t i o n 32-1-2 p r o v i d e s : 

"The owner, o p e r a t o r , or p e r s o n r e s p o n s i b l e f o r 
the o p e r a t i o n of a motor v e h i c l e s h a l l not be l i a b l e 
f o r l o s s or damage a r i s i n g from i n j u r i e s t o or death 
of a guest w h i l e b e i n g t r a n s p o r t e d w i t h o u t payment 
t h e r e f o r i n or upon s a i d motor v e h i c l e , r e s u l t i n g 
from the o p e r a t i o n t h e r e o f , u n l e s s such i n j u r i e s or 
death are caused by the w i l l f u l or wanton misconduct 
of such o p e r a t o r , owner, or person r e s p o n s i b l e f o r 
the o p e r a t i o n of the motor v e h i c l e . " 
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wantonness c l a i m by v i r t u e of the supreme c o u r t ' s d e c i s i o n i n 

Ex p a r t e E s s a r y , 992 So. 2d 5 ( A l a . 2007). 

R o b e r t and Sharon conceded t h a t Pennington was e n t i t l e d 

t o a summary judgment w i t h r e s p e c t t o the n e g l i g e n c e c l a i m by 

v i r t u e of the Guest Passenger S t a t u t e ; however, they a s s e r t e d 

t h a t he was not e n t i t l e d t o a summary judgment w i t h r e s p e c t t o 

the wantonness c l a i m . S p e c i f i c a l l y , they a r g u e d : 

"The f a c t s of t h i s case are almost i d e n t i c a l t o 
the f a c t s i n B a r k e r v. Towns, 747 So. 2d 907 ( A l a . 
C i v . App. 1999), which h e l d t h a t the i s s u e of 
wantonness s h o u l d be d e c i d e d by the j u r y . Towns, the 
defendant d r i v e r , f a i l e d t o y i e l d the r i g h t - o f - w a y 
t o an oncoming t r u c k t h a t s h o u l d have been c l e a r l y 
v i s i b l e . The t r u c k d r i v e r t e s t i f i e d t h a t Towns never 
stopped b e f o r e e n t e r i n g the i n t e r s e c t i o n . The t r u c k 
s t r u c k Towns' v e h i c l e k i l l i n g Towns and i n j u r i n g h i s 
passenger. The t r i a l c o u r t ' s summary judgment on the 
i s s u e of wantonness was r e v e r s e d by the Alabama 
C i v i l C o urt of Appeals which r u l e d t h e r e was 
s u f f i c i e n t p r o o f of ev i d e n c e t o p r e s e n t the 
wantonness c l a i m t o a j u r y . 

" L i k e the p l a i n t i f f i n B a r k e r , [Robert and 
Sharon have] ' p r e s e n t e d e v i d e n c e t e n d i n g t o show 
t h a t [ P e n n i n g t o n ] e n t e r e d the i n t e r s e c t i o n a f t e r 
s e e i n g the t r u c k a p p r o a c h i n g ' the i n t e r s e c t i o n . I d . 
a t 909. A l t h o u g h he d e n i e s s e e i n g the t r u c k , 
Pennington a d m i t t e d t o h a v i n g an u n o b s t r u c t e d view 
i n the d i r e c t i o n of the oncoming t r u c k s 
A d d i t i o n a l l y , and as was the case i n B a r k e r , an 
ey e w i t n e s s saw Pennington race through the median 
i n t o the p a t h of the oncoming t r u c k , 'and t h e r e i s 
no d i s p u t e t h a t the t r u c k d r i v e r had the 
r i g h t - o f - w a y . ' I d . a t 909. ... T h e r e f o r e , as the 
c o u r t h e l d i n B a r k e r , ' [ t ] h e s e f a c t s c o n s t i t u t e [ ] 
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s u b s t a n t i a l e v i d e n c e s u p p o r t i n g the wantonness 
c l a i m ; t h e r e f o r e , the i s s u e [ s h o u l d be] p r e s e n t e d t o 
the j u r y . ' I d . a t 909. 

"The f a c t s t h a t made wantonness a j u r y q u e s t i o n 
i n C l a r k v. B l a c k , 630 So. 2d 1012 ( A l a . 1993), are 
p r e s e n t i n t h i s case. In C l a r k , the defendant was 
v e r y f a m i l i a r w i t h the i n t e r s e c t i o n and t h e r e f o r e 
s h o u l d have been f a m i l i a r w i t h the dangers 
a s s o c i a t e d w i t h the i n t e r s e c t i o n . I d . a t 1016. 
Pennington was v e r y f a m i l i a r w i t h t h i s i n t e r s e c t i o n 
because he t r a v e r s e d i t r o u t i n e l y l e a v i n g Domino's 
t o d e l i v e r p i z z a s ... , i n f a c t , h i s d e l i v e r y a r e a 
i n c l u d e d A s h f o r d , which would r e q u i r e him t o use 
t h i s i n t e r s e c t i o n t o t u r n l e f t . In C l a r k , one h a z a r d 
was a ' h i l l c r e s t ' t h a t l i m i t e d v i s i b i l i t y of the 
i n t e r s e c t i o n . In t h i s case, the h a z a r d i s c r o s s i n g 
a t l e a s t s i x l a n e s of t r a f f i c on a highway. 

" L i k e the defendant i n C l a r k , Pennington knew of 
h i s o b l i g a t i o n t o y i e l d t o oncoming t r a f f i c but made 
no attempt t o do so. A l s o l i k e the defendant i n 
C l a r k , P e nnington attempted t o race a c r o s s the 
i n t e r s e c t i o n w i t h o u t any r e g a r d t o oncoming t r a f f i c . 
As the Supreme Court r e c o g n i z e d i n [Ex p a r t e ] 
E s s a r y , 992 So. 2d 5 ( A l a . 2007), d i s r e g a r d of known 
dangers of an i n t e r s e c t i o n i s s u f f i c i e n t t o make 
wantonness a q u e s t i o n f o r the j u r y . 

"Judge Thompson i n Monroe v. Brown, 307 F. Supp. 
2d 1268 [(M.D. A l a . 20 0 4 ) ] , d e n i e d a defe n d a n t ' s 
motion f o r summary judgment on the i s s u e of 
wantonness i n v o l v i n g a r e a r - e n d c o l l i s i o n because 
the defendant c o n s c i o u s l y i g n o r e d the r u l e s of the 
road. In Monroe, the p l a i n t i f f approached an 
i n t e r s e c t i o n , b r aked, and then r e l e a s e d the brake . 
The defendant d r i v e r assumed t h a t the p l a i n t i f f was 
g o i n g t o p r o c e e d through the y e l l o w l i g h t and the 
defendant d r i v e r i n t e n d e d t o do the same. The 
p l a i n t i f f , however, stopped a t the i n t e r s e c t i o n and 
the defendant d r i v e r r e a r ended the p l a i n t i f f 
[ r ] a t h e r than h e e d i n g the y e l l o w l i g h t and coming t o 

8 



2100131 

a s t o p . Judge Thompson found t h a t the defendant 
d r i v e r c o n s c i o u s l y a c c e l e r a t e d assuming t h a t the 
p l a i n t i f f would p r o c e e d t h r o u g h the y e l l o w l i g h t , 
c r e a t i n g a r i s k f o r a l l those i n v o l v e d . Pennington, 
l i k e the defendant i n Monroe, made a c o n s c i o u s 
d e c i s i o n t o i g n o r e the r u l e s of the road. 

"Pennington's conduct was m a t e r i a l l y d i f f e r e n t 
than the d r i v e r i n E s s a r y . F i r s t , i n E s s a r y , the 
Supreme Court emphasized the absence of any evi d e n c e 
t o suggest t h a t t h e r e was p a r t i c u l a r danger a t the 
i n t e r s e c t i o n t h a t the defendant s h o u l d have been 
aware o f . E s s a r y makes no mention of the s i z e of the 
i n t e r s e c t i o n , and presumably, i t was not an i s s u e . 
But i n t h i s case, Pennington had t o t r a v e r s e s i x 
l a n e s of t r a f f i c , two t u r n l a n e s , and a median t o 
c r o s s t h i s i n t e r s e c t i o n . R ather than e x e r c i s i n g more 
c a u t i o n a t t h i s i n t e r s e c t i o n , Pennington d i d the 
o p p o s i t e by r a c i n g a c r o s s i t . 

"Second, i n E s s a r y , the u n d i s p u t e d t e s t i m o n y 
showed t h a t the defendant d i d , a t a minimum, come t o 
a r o l l i n g s t o p s u g g e s t i n g t h a t he d i d not s i m p l y 
i g n o r e h i s l e g a l duty t o y i e l d t o t r a f f i c . 
P e nnington made no such attempt t o s t o p but r a c e d 
through the median d e m o n s t r a t i n g a c o n s c i o u s 
d i s r e g a r d of a known duty. A r e a s o n a b l e j u r y c o u l d 
f i n d t h a t Pennington a c t e d c o n s c i o u s l y . T h i r d , 
u n l i k e the f a c t s i n E s s a r y , a j u r y c o u l d f i n d t h a t 
Pennington's judgment was a f f e c t e d because he was on 
a p e r s o n a l e r r a n d w h i l e a t work. 

" C h r i s Beck, an e y e w i t n e s s , t e s t i f i e d t h a t 
Pennington d i d not s t o p i n the median. A f t e r r a c i n g 
t h rough the median, Pennington j u s t n a r r o w l y m i s s e d 
c o l l i d i n g w i t h Beck's t r u c k Pennington has 
f a i l e d t o e x p l a i n how he missed s e e i n g two l a r g e 
t r u c k s . Even by h i s own t e s t i m o n y , Pennington had a 
c l e a r l i n e of s i g h t f o r 500 f e e t i n the d i r e c t i o n of 
oncoming eastbound t r a f f i c . But Pennington p r o v i d e s 
no e x p l a n a t i o n as t o why he d i d not see the two 
t r u c k s t h a t were almost i n the i n t e r s e c t i o n i n f r o n t 
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of him. A r e a s o n a b l e i n f e r e n c e drawn i n f a v o r of 
[Robert and Sharon] i s t h a t Pennington d i d see the 
t r u c k s and made the c o n s c i o u s d e c i s i o n t o attempt t o 
c r o s s the i n t e r s e c t i o n . A l t e r n a t i v e l y , a r e a s o n a b l e 
i n f e r e n c e i s t h a t Pennington made the c o n s c i o u s 
d e c i s i o n t o c r o s s the highway w i t h o u t even c h e c k i n g 
f o r oncoming t r a f f i c i n the eastbound l a n e s of the 
highway. 

II 

"Pennington's f a i l u r e t o y i e l d the r i g h t - o f - w a y 
v i o l a t e d the Rul e s of the Road. S e c t i o n 32-5A-114 of 
the Alabama Code r e q u i r e d Pennington t o y i e l d the 
r i g h t - o f - w a y t o the t r a f f i c on Highway 84. I f 
Pennington d i d not see the t r u c k s , he breached h i s 
duty t o keep a l o o k o u t f o r o t h e r v e h i c l e s on the 
road. Pennington a d m i t t e d t h a t p u l l i n g out i n f r o n t 
of a v e h i c l e would p l a c e h i s passengers a t r i s k f o r 
i n j u r y . He a l s o a d m i t t e d t h a t a t t e m p t i n g t o c r o s s a 
highway w i t h o u t making sure the l a n e s were c l e a r 
would be dangerous." 

(Footnotes omitted.) 

F o l l o w i n g a h e a r i n g , however, the t r i a l c o u r t e n t e r e d a 

judgment g r a n t i n g Pennington's summary-judgment motion w i t h 

r e s p e c t t o b o t h the n e g l i g e n c e c l a i m and the wantonness c l a i m . 

R e g a r d i n g the wantonness c l a i m , the t r i a l c o u r t s t a t e d : 

"The r e m a i n i n g i s s u e i s [Pennington's] M o t i o n 
f o r Summary Judgment on [Robert and Sharon's] 
wantonness c l a i m . The Court has c a r e f u l l y r e v i e w e d 
the e v i d e n c e s u b m i t t e d by the p a r t i e s w i t h a view 
most f a v o r a b l e t o [Robert and Sharon]. [Pennington] 
t e s t i f i e d a t h i s d e p o s i t i o n t h a t h i s f o o t s l i p p e d 
o f f the brake p e d a l j u s t p r i o r t o the wreck ... and 
t h a t he then 'looked and saw t h a t I would have 
enough time from the t r a f f i c t h a t I saw That I 
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would have enough time t o get a c r o s s . ' ... He 
f u r t h e r s t a t e d t h a t he never saw the t r u c k t h a t h i t 
him. ... Based on t h i s e v i d e n c e , [Pennington's] 
conduct i s s i m p l e n e g l i g e n c e under Alabama law. 

"However, [Robert and Sharon] a l s o o f f e r the 
ey e - w i t n e s s t e s t i m o n y , by a f f i d a v i t , of C h r i s Beck. 
A l t h o u g h c o n c l u s o r y , but a c c e p t e d by the Court as 
t r u t h f u l and i n a l i g h t most f a v o r a b l e t o [Robert 
and S h a r o n ] , Mr. Beck s t a t e s t h a t , ' I t appeared t o 
me t h a t [Pennington] was t r y i n g t o race a c r o s s f o u r 
l a n e s i n an attempt t o beat the oncoming t r a f f i c . ' 

"The Court b e l i e v e s t h a t t h i s case i s c o n t r o l l e d 
by the case of Ex p a r t e E s s a r y , 992 So. 2d 5 ( A l a . 
2007). The e s s e n t i a l h o l d i n g of E s s a r y i s t h a t an 
attempt t o 'beat the t r a f f i c ' cannot r i s e beyond 
n e g l i g e n c e and become wanton or r e c k l e s s conduct 
w i t h o u t a d d i t i o n a l a g g r a v a t i n g c i r c u m s t a n c e s . 'At 
b e s t , the p l a i n t i f f s ' e v i d e n c e shows t h a t E s s a r y ... 
made an e r r o r i n judgment when he attempted t o "beat 
the t r a f f i c " ' In the p r e s e n t case the most 
f a v o r a b l e e v i d e n c e a v a i l a b l e t o [Robert and Sharon] 
(the a f f i d a v i t of C h r i s Beck) i s t h a t [Pennington] 
was a t t e m p t i n g t o 'beat the t r a f f i c ' when the wreck 
o c c u r r e d . 

" [ R o b e r t and Sharon's] p o s i t i o n t r a c k s the 
argument made by the C h i e f J u s t i c e i n her d i s s e n t i n 
E s s a r y t h a t the j u r y s h o u l d c o n s i d e r the t o t a l 
c i r c u m s t a n c e s on a 'beat the t r a f f i c ' l a w s u i t on 
whether the Defendant has the r e q u i s i t e mental s t a t e 
t o j u s t i f y a wanton conduct c l a i m . L i k e w i s e t h i s 
C o u r t i s u n c o m f o r t a b l e i n h a v i n g t o r u l e on a 
p a r t y ' s mental s t a t e or awareness on a 'beat the 
t r a f f i c ' case. N o n e t h e l e s s , the Court i s unable t o 
re a d E s s a r y i n any way o t h e r than e s t a b l i s h i n g a 
r u l e t h a t a P l a i n t i f f must o f f e r a d d i t i o n a l 
a g g r a v a t i n g e v i d e n c e t o w i t h s t a n d summary judgment 
on a wantonness c l a i m based on ' b e a t i n g the 
t r a f f i c . ' 
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" A c c o r d i n g l y , [Pennington's] M o t i o n f o r Summary 
Judgment i s GRANTED." 

Robert and Sharon t i m e l y a p p e a l e d t o the supreme c o u r t on 

September 23, 2010, and the supreme c o u r t t r a n s f e r r e d the 

app e a l t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

A n a l y s i s 

Robert and Sharon f i r s t argue t h a t the t r i a l c o u r t e r r e d 

i n g r a n t i n g Pennington's summary-judgment motion w i t h r e s p e c t 

t o the wantonness c l a i m because, t h e y say, the case now b e f o r e 

us i s d i s t i n g u i s h a b l e from E s s a r y . They argue t h a t , i n the 

case now b e f o r e us, t h e r e i s e v i d e n c e i n d i c a t i n g t h a t 

Pennington was c o n s c i o u s t h a t harm would l i k e l y or p r o b a b l y 

r e s u l t from h i s a t t e m p t i n g t o beat the oncoming t r a f f i c 

whereas, i n E s s a r y , t h e r e was no such e v i d e n c e . 

The supreme c o u r t summarized the f a c t u a l background and 

p r o c e d u r a l h i s t o r y of E s s a r y as f o l l o w s : 

"On the e v e n i n g of May 22, 2002, E s s a r y was 
d r i v i n g west on McPherson L a n d i n g Road i n T u s c a l o o s a 
County. E s s a r y reached the i n t e r s e c t i o n of McPherson 
La n d i n g Road and Highway 69, where a s t o p s i g n 
o b l i g a t e s the westbound t r a f f i c on McPherson L a n d i n g 
Road t o s t o p and y i e l d t o t r a f f i c t r a v e l i n g n o r t h 
and s o u th on Highway 69. There are no s t o p s i g n s 
h a l t i n g t r a f f i c t r a v e l i n g on Highway 69. As E s s a r y 
proceeded through the i n t e r s e c t i o n , h i s v e h i c l e 
c o l l i d e d w i t h a v e h i c l e t r a v e l i n g n o r t h on Highway 
69 t h a t was b e i n g d r i v e n by L a t r i c e B u r r e l l and 
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o c c u p i e d by I r e n e Banks and L o r e t t a P r a t c h e r . 

"On August 31, 2004, B u r r e l l , Banks, and 
P r a t c h e r sued E s s a r y and h i s a u tomobile i n s u r e r i n 
the Hale C i r c u i t C ourt t o r e c o v e r damages f o r 
n e g l i g e n c e , wantonness, and t r e s p a s s . The case was 
l a t e r t r a n s f e r r e d t o the T u s c a l o o s a C i r c u i t C o u r t . 

" E s s a r y moved f o r a summary judgment, a s s e r t i n g 
t h a t the n e g l i g e n c e c l a i m was b a r r e d by the 
a p p l i c a b l e s t a t u t e of l i m i t a t i o n s and t h a t h i s 
conduct d i d not c o n s t i t u t e e i t h e r wantonness or a 
t r e s p a s s . E s s a r y s u p p o r t e d h i s motion w i t h , among 
o t h e r t h i n g s , h i s d e p o s i t i o n and the d e p o s i t i o n s of 
B u r r e l l and Banks. E s s a r y t e s t i f i e d i n h i s 
d e p o s i t i o n t h a t he d i d not see B u r r e l l ' s v e h i c l e 
when he e n t e r e d the i n t e r s e c t i o n . B u r r e l l ' s 
d e p o s i t i o n t e s t i m o n y i n d i c a t e d t h a t E s s a r y made a 
' r o l l i n g s t o p ' a t the i n t e r s e c t i o n and t h a t he then 
p u l l e d out i n f r o n t of the v e h i c l e she was d r i v i n g . 
E s s a r y argued i n h i s motion f o r a summary judgment 
t h a t 

"'the e v i d e n c e i n d i c a t e s a t most t h a t 
[Essary] made a " r o l l i n g s t o p " and f a i l e d 
t o y i e l d the r i g h t - o f - w a y . [ E s s a r y ] , 
w i t h o u t d i s p u t e , t e s t i f i e d t h a t he l o o k e d 
b o t h ways b e f o r e e n t e r i n g the i n t e r s e c t i o n 
and d i d not see [ B u r r e l l ' s ] v e h i c l e 
a p p r o a c h i n g . He t e s t i f i e d t h a t he may have 
f a i l e d t o see [ B u r r e l l ' s ] v e h i c l e due t o 
the a r t i f i c i a l l i g h t i n g a l o n g the highway. 
There i s no e v i d e n c e t h a t [Essary] was 
drunk, i n t o x i c a t e d , t h a t he was c o n s c i o u s 
t h a t [ B u r r e l l ' s ] v e h i c l e was near or t h a t 
a c o l l i s i o n was about t o o c c u r . That i s , 
t h e r e i s no s u b s t a n t i a l e v i d e n c e t h a t 
[ E s s a r y ' s ] conduct rose t o the l e v e l of 
wantonness, as t h a t term i s d e f i n e d i n 
Alabama.' 

"In o p p o s i t i o n t o the summary-judgment motion, 
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the p l a i n t i f f s s u b m i t t e d , among o t h e r t h i n g s , an 
a f f i d a v i t by B u r r e l l , i n which she s t a t e d t h a t , i n 
her ' o p i n i o n , ' E s s a r y came t o ' r o l l i n g s t o p ' a t the 
i n t e r s e c t i o n and, a f t e r a v e h i c l e b e i n g d r i v e n by 
E r i c a Banks passed the i n t e r s e c t i o n , a c c e l e r a t e d 
i n t o the i n t e r s e c t i o n as he passed the s t o p s i g n . 
B u r r e l l s t a t e d : 'In my o p i n i o n , he was a t t e m p t i n g t o 
"shoot through the gap," between the l e a d v e h i c l e 
and the v e h i c l e I was d r i v i n g . ' 

" A f t e r a h e a r i n g on the motion, the t r i a l c o u r t 
e n t e r e d a summary judgment i n f a v o r of E s s a r y on a l l 
c l a i m s . The t r i a l c o u r t h e l d , among o t h e r t h i n g s , 
t h a t t h e r e was no s u b s t a n t i a l e v i d e n c e of wanton 
conduct. The t r i a l c o u r t s u b s e q u e n t l y d e n i e d a 
postjudgment motion by the p l a i n t i f f s , who then 
a p p e a l e d t o t h i s C o u r t . We t r a n s f e r r e d the case t o 
the Alabama Court of C i v i l Appeals p u r s u a n t t o A l a . 
Code 1975, § 12-2-7(6). The Court of C i v i l Appeals 
a f f i r m e d the t r i a l c o u r t ' s judgment on the 
n e g l i g e n c e c l a i m and the t r e s p a s s c l a i m , but 
r e v e r s e d the t r i a l c o u r t ' s judgment on the 
wantonness c l a i m , h o l d i n g t h a t the p l a i n t i f f s had 
e s t a b l i s h e d a genuine i s s u e of m a t e r i a l f a c t 
r e g a r d i n g whether E s s a r y had a c t e d wantonly. B u r r e l l  
v. E s s a r y , [992 So. 2d 1 ( A l a . C i v . App. 20 0 6 ) ] . 
S p e c i f i c a l l y , the Court of C i v i l Appeals h e l d : 

" ' B u r r e l l ' s t e s t i m o n y r e g a r d i n g the 
c i r c u m s t a n c e s of the c o l l i s i o n c o n f l i c t e d 
w i t h E s s a r y ' s t e s t i m o n y and tended t o prove 
a s e t of c i r c u m s t a n c e s from which a j u r y 
c o u l d draw a " r e a s o n a b l e i n f e r e n c e " t h a t 
E s s a r y knew t h a t the v e h i c l e d r i v e n by 
B u r r e l l was c l o s e t o the i n t e r s e c t i o n when 
he a c c e l e r a t e d i n t o the i n t e r s e c t i o n 
d e s p i t e b e i n g aware t h a t h i s d o i n g so would 
l i k e l y or p r o b a b l y r e s u l t i n i n j u r y t o the 
p l a i n t i f f s . ' 

"992 So. 2d a t 5. E s s a r y f i l e d an a p p l i c a t i o n f o r 
r e h e a r i n g , which the Cou r t of C i v i l Appeals 
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o v e r r u l e d . He then p e t i t i o n e d t h i s C ourt f o r 
c e r t i o r a r i r e v i e w a l l e g i n g , among o t h e r t h i n g s , t h a t 
the Court of C i v i l A p p e a l s ' d e c i s i o n c o n f l i c t e d w i t h 
W i l s o n v. Cuevas, 420 So. 2d 62 ( A l a . 1982). See 
Rule 3 9 ( a ) ( 1 ) ( D ) , A l a . R. App. P. We g r a n t e d the 
p e t i t i o n , and we now r e v e r s e the p a r t of the 
judgment of the Court of C i v i l Appeals t h a t r e v e r s e d 
the t r i a l c o u r t ' s judgment on the wantonness c l a i m 
and render a judgment i n f a v o r of E s s a r y on t h a t 
c l a i m . " 

992 So. 2d a t 7-8. 

E x p l a i n i n g i t s r a t i o n a l e f o r h o l d i n g t h a t E s s a r y was 

e n t i t l e d t o a summary judgment w i t h r e s p e c t t o the wantonness 

c l a i m , the E s s a r y C o u r t , i n p e r t i n e n t p a r t , s t a t e d : 

"'Wantonness' has been d e f i n e d by t h i s C ourt as 
the c o n s c i o u s d o i n g of some a c t or the o m i s s i o n of 
some duty w h i l e knowing of the e x i s t i n g c o n d i t i o n s 
and b e i n g c o n s c i o u s t h a t , from d o i n g or o m i t t i n g t o 
do an a c t , i n j u r y w i l l l i k e l y or p r o b a b l y r e s u l t . 
Bozeman v. C e n t r a l Bank of the South, 646 So. 2d 601 
( A l a . 1994). To c o n s t i t u t e wantonness, i t i s not 
n e c e s s a r y t h a t the a c t o r know t h a t a person i s 
w i t h i n the zone made dangerous by h i s conduct; i t i s 
enough t h a t he knows t h a t a s t r o n g p o s s i b i l i t y 
e x i s t s t h a t o t h e r s may r i g h t f u l l y come w i t h i n t h a t 
zone. Joseph v. Staggs, 519 So. 2d 952, 954 ( A l a . 
1988). A l s o , i t i s not e s s e n t i a l t h a t the a c t o r 
s h o u l d have e n t e r t a i n e d a s p e c i f i c d e s i g n or i n t e n t 
t o i n j u r e the p l a i n t i f f , o n l y t h a t the a c t o r i s 
' c o n s c i o u s ' t h a t i n j u r y w i l l l i k e l y or p r o b a b l y 
r e s u l t from h i s a c t i o n s . I d . 'Conscious' has been 
d e f i n e d as ' " p e r c e i v i n g , apprehending, or n o t i c i n g 
w i t h a degree of c o n t r o l l e d thought or o b s e r v a t i o n : 
c a pable of or marked by thought, w i l l , d e s i g n , or 
p e r c e p t i o n " ' ; '"having an awareness of one's own 
e x i s t e n c e , s e n s a t i o n s , and t h o u g h t s , and of one's 
environment; capable of complex response t o 
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environment; d e l i b e r a t e . " ' B e r r y v. F i f e , 590 So. 2d 
884, 885 ( A l a . 1991) ( q u o t i n g Webster's New  
C o l l e g i a t e D i c t i o n a r y 239 (1981) and The American  
H e r i t a g e D i c t i o n a r y of the E n g l i s h Language 2 83 
(1969), r e s p e c t i v e l y ) . 

" A d d i t i o n a l l y , when d e t e r m i n i n g i f a defendant's 
a c t i o n s c o n s t i t u t e wanton conduct, i t i s i m p o r t a n t 
f o r the c o u r t t o d i s t i n g u i s h between wantonness and 
n e g l i g e n c e . 

"'"'Wantonness i s not merely a h i g h e r 
degree of c u l p a b i l i t y than n e g l i g e n c e . 
N e g l i g e n c e and wantonness, p l a i n l y and 
s i m p l y , are q u a l i t a t i v e l y d i f f e r e n t t o r t 
concepts of a c t i o n a b l e c u l p a b i l i t y . 
I m p l i c i t i n wanton, w i l l f u l , or r e c k l e s s 
misconduct i s an a c t i n g , w i t h knowledge of 
danger, or w i t h c o n s c i o u s n e s s , t h a t the  
do i n g or not d o i n g of some a c t w i l l l i k e l y  
r e s u l t i n i n j u r y .... 

" ' " ' N e g l i g e n c e i s u s u a l l y 
c h a r a c t e r i z e d as an i n a t t e n t i o n , 
t h o u g h t l e s s n e s s , or h e e d l e s s n e s s , a l a c k of 
due c a r e ; whereas wantonness i s 
c h a r a c t e r i z e d as ... a c o n s c i o u s ... a c t . 
"Simple n e g l i g e n c e i s the i n a d v e r t e n t 
o m i s s i o n of duty; and wanton or w i l l f u l 
m isconduct i s c h a r a c t e r i z e d as such by the 
s t a t e of mind w i t h which the a c t or 
o m i s s i o n i s done or o m i t t e d . " M c N e i l v.  
Munson S.S. L i n e s , 184 A l a . 420, [423], 63 
So. 992 (1913) '"' 

" T o l b e r t v. T o l b e r t , 903 So. 2d 103, 114-15 ( A l a . 
2004) ( q u o t i n g Ex p a r t e Anderson, 682 So. 2d 467, 
470 ( A l a . 1996), q u o t i n g i n t u r n Lynn S t r i c k l a n d 
S a l e s & Serv., I n c . v. Aero-Lane F a b r i c a t o r s , I n c . , 
510 So. 2d 142, 145-46 ( A l a . 1987)) (emphasis 

J J , added). 
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"The d e t e r m i n a t i o n whether a defendant's a c t s 
c o n s t i t u t e wanton conduct depends on the f a c t s i n 
each p a r t i c u l a r case. Ex p a r t e Anderson, 682 So. 2d 
a t 470. In s u p p o r t of h i s motion f o r a summary 
judgment, E s s a r y s u b m i t t e d h i s d e p o s i t i o n and the 
d e p o s i t i o n s of B u r r e l l and I r e n e Banks. In h i s 
d e p o s i t i o n , E s s a r y t e s t i f i e d t h a t he drove on 
McPherson L a n d i n g Road f r e q u e n t l y and t h a t he was 
f a m i l i a r w i t h the i n t e r s e c t i o n where the c o l l i s i o n 
o c c u r r e d . E s s a r y s t a t e d t h a t on the e v e n i n g of the 
a c c i d e n t he was t r a v e l i n g west on McPherson L a n d i n g 
Road because he wanted t o go t o a convenience s t o r e 
t o purchase c i g a r e t t e s . E s s a r y a l s o t e s t i f i e d t h a t , 
as he approached the i n t e r s e c t i o n , he came t o a f u l l 
s t o p , checked the t r a f f i c on Highway 69 i n b o t h 
d i r e c t i o n s , and d i d not see any v e h i c l e s coming from 
e i t h e r the n o r t h or the s o u t h on Highway 69. E s s a r y 
then drove out i n t o the i n t e r s e c t i o n , where h i s 
v e h i c l e c o l l i d e d w i t h B u r r e l l ' s . 

"I n her d e p o s i t i o n , B u r r e l l d e s c r i b e d the 
a c c i d e n t as f o l l o w s : 

" ' [ E s s a r y ' s c o u n s e l : ] Okay. A l l r i g h t . 
I want you t o t e l l me then what happened 
then, from the time you saw [ E s s a r y ' s ] c a r 
f o r the f i r s t time u n t i l the wreck 
happened. 

" ' [ B u r r e l l : ] I was r i d i n g b e h i n d 
[ E r i c a Banks's s p o r t - u t i l i t y v e h i c l e ] . 
[ P r a t c h e r ] saw the c a r f i r s t and she was 
s t a r t i n g t o t e l l me t h a t she d i d n ' t t h i n k 
t h a t [ E s s a r y ' s ] c a r was g o i n g t o s t o p a t 
the s t o p s i g n . We were d r i v i n g and [Banks's 
s p o r t - u t i l i t y v e h i c l e ] passed the 
i n t e r s e c t i o n . And [ E s s a r y ' s car] ... was 
a p p r o a c h i n g the i n t e r s e c t i o n 

" '  

"'... He r o l l e d up t o the s t o p s i g n , 

17 



2100131 

but he never came t o a complete s t o p . 

" '  

And by the time t h a t I r e a l i z e d 
he wasn't g o i n g t o s t o p , I threw on the 
br a k e s , but I knew I was g o i n g t o h i t him. 
I t was too l a t e . 

" ' [ E s s a r y ' s c o u n s e l : ] So i t sounds 
l i k e you're d e s c r i b i n g a c a r t h a t maybe 
slowed down but d i d n ' t make a f u l l s t o p . 

" ' [ B u r r e l l : ] Yes. 

" ' [ E s s a r y ' s c o u n s e l : ] Made k i n d of 
what you c a l l a r o l l i n g s t o p ; i s t h a t what 
you're s a y i n g ? 

" ' [ B u r r e l l : ] Yes.' 

" A d d i t i o n a l l y , B u r r e l l s t a t e d i n an a f f i d a v i t : 

"'Mr. E s s a r y appeared, i n my o p i n i o n , 
t o come t o a r o l l i n g s t o p , wherein he 
observed the l e a d v e h i c l e c o n t a i n i n g Mrs. 
E r i c a Banks which was r i g h t i n f r o n t of the 
v e h i c l e I was d r i v i n g . As he observed Mrs. 
Banks d r i v e by, he d i d not s t o p , but 
a c t u a l l y a c c e l e r a t e d j u s t as he passed the 
stop s i g n . In my o p i n i o n , he was a t t e m p t i n g 
t o "shoot through the gap," between the 
l e a d v e h i c l e and the v e h i c l e I was 
d r i v i n g . ' 

"  

"The e v i d e n c e , viewed, as i t must be, i n a l i g h t 
most f a v o r a b l e t o the p l a i n t i f f s , the nonmovants, 
shows t h a t E s s a r y slowed t o a ' r o l l i n g s t o p ' a t the 
i n t e r s e c t i o n and attempted t o c r o s s the i n t e r s e c t i o n 
between two moving v e h i c l e s . The p l a i n t i f f s ' 
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c h a r a c t e r i z a t i o n of E s s a r y ' s attempt t o c r o s s the 
i n t e r s e c t i o n between two v e h i c l e s as ' a c c e l e r a t i n g ' 
a f t e r a ' r o l l i n g s t o p ' t o 'shoot the gap' does not 
e l e v a t e E s s a r y ' s a c t u a l conduct — as observed by 
the p l a i n t i f f s — from the n e g l i g e n t f a i l u r e t o 
e x e r c i s e good judgment t o a wanton a c t c o n s t i t u t i n g 
r e c k l e s s i n d i f f e r e n c e t o a known danger l i k e l y t o 
i n f l i c t i n j u r y . At b e s t , the p l a i n t i f f s ' e v i d e n c e 
shows t h a t E s s a r y , l i k e the defendant i n W i l s o n , 
made an e r r o r i n judgment when he attempted t o 'beat 
the t r a f f i c ' or 'shoot the gap' by p a s s i n g between 
Banks's v e h i c l e and B u r r e l l ' s v e h i c l e . W i l s o n h o l d s 
t h a t such conduct i s not wanton. 

"Although the e v i d e n c e i n d i c a t e s t h a t E s s a r y 
knowingly e n t e r e d the i n t e r s e c t i o n , t h e r e i s n o t h i n g 
from which the t r i e r of f a c t c o u l d i n f e r t h a t , i n 
moving h i s v e h i c l e t hrough the i n t e r s e c t i o n , 
E s s a r y ' s s t a t e of mind c o n t a i n e d the r e q u i s i t e 
c o n s c i o u s n e s s , awareness, or p e r c e p t i o n t h a t i n j u r y  
was l i k e l y t o , or would p r o b a b l y , r e s u l t . Indeed, 
the r i s k of i n j u r y t o E s s a r y h i m s e l f was as r e a l as 
any r i s k of i n j u r y t o the p l a i n t i f f s . Absent some 
ev i d e n c e of i m p a i r e d judgment, such as from the 
consumption of a l c o h o l , we do not expect an 
i n d i v i d u a l t o engage i n s e l f - d e s t r u c t i v e b e h a v i o r . 
See G r i f f i n Lumber Co. v. Harper, 252 A l a . 93, 95, 
39 So. 2d 399, 401 (1949) ('There i s a r e b u t t a b l e 
p resumption r e c o g n i z e d by the law t h a t e v e r y p e r s o n 
i n p o s s e s s i o n of h i s normal f a c u l t i e s i n a s i t u a t i o n 
known t o be dangerous t o h i m s e l f , w i l l g i v e heed t o 
i n s t i n c t s of s a f e t y and s e l f - p r e s e r v a t i o n t o 
e x e r c i s e o r d i n a r y care f o r h i s own p e r s o n a l 
p r o t e c t i o n . I t i s founded on a law of n a t u r e and has 
[as] i t s motive the f e a r of p a i n or death. A t l a n t i c  
Coast L i n e R. Co. v. W e t h e r i n g t o n , 245 A l a . 313(9), 
16 So. 2d 720 [ ( 1 9 4 4 ) ] . ' ) . 

"The f a c t s here p r e s e n t e d do not e s t a b l i s h any 
b a s i s from which t o conclude t h a t E s s a r y was not 
p o s s e s s e d of h i s normal f a c u l t i e s , such as from 
v o l u n t a r y i n t o x i c a t i o n , r e n d e r i n g him i n d i f f e r e n t t o 
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the r i s k of i n j u r y t o h i m s e l f when c r o s s i n g the 
i n t e r s e c t i o n i f he c o l l i d e d w i t h another v e h i c l e . 
Nor i s the a c t as d e s c r i b e d by B u r r e l l so i n h e r e n t l y 
r e c k l e s s t h a t we might o t h e r w i s e impute t o E s s a r y a 
d e p r a v i t y c o n s i s t e n t w i t h d i s r e g a r d of i n s t i n c t s of 
s a f e t y and s e l f - p r e s e r v a t i o n . We t h e r e f o r e conclude 
t h a t , as a m a t t e r of law, the p l a i n t i f f s f a i l e d t o 
o f f e r s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t E s s a r y 
was c o n s c i o u s t h a t i n j u r y would l i k e l y or p r o b a b l y 
r e s u l t from h i s a c t i o n s . " 

992 So. 2d a t 9-12. 

In the case now b e f o r e us, the u n d i s p u t e d e v i d e n c e 

e s t a b l i s h e d t h a t Pennington stopped a t the s t o p s i g n l o c a t e d 

a t the edge of Domino's p a r k i n g l o t and l e t s e v e r a l 

a u t o m o b i l e s pass b e f o r e b e g i n n i n g t o c r o s s Highway 84. The 

e v i d e n c e was i n c o n f l i c t r e g a r d i n g whether Pennington stopped 

i n the paved gap i n the c o n c r e t e median b e f o r e a t t e m p t i n g t o 

c r o s s the eastbound l a n e s ; however, f o r purposes of r e v i e w i n g 

a summary judgment, we must view t h a t c o n f l i c t i n g e v i d e n c e i n 

the l i g h t most f a v o r a b l e t o Robert and Sharon. Hence, f o r 

purposes of r e v i e w i n g the summary judgment, we a c c e p t Beck's 

t e s t i m o n y t h a t Pennington d i d not s t o p i n the paved gap i n the 

c o n c r e t e median and t h a t he appeared t o be a t t e m p t i n g t o beat 

the oncoming t r a f f i c . N o n e t h e l e s s , we f i n d t h a t the t r i a l 

c o u r t d i d not e r r i n h o l d i n g t h a t , under the supreme c o u r t ' s 

d e c i s i o n i n E s s a r y , Pennington was e n t i t l e d t o a summary 
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judgment w i t h r e s p e c t t o the wantonness c l a i m . In E s s a r y , the 

f a c t s , viewed i n the l i g h t most f a v o r a b l e t o the p l a i n t i f f s , 

i n d i c a t e d t h a t the defendant made a " r o l l i n g s t o p " and then 

attempted t o beat the oncoming t r a f f i c . In the case now b e f o r e 

us, the f a c t s , viewed i n the l i g h t most f a v o r a b l e t o Robert 

and Sharon, i n d i c a t e t h a t Pennington made a complete s t o p a t 

the s t o p s i g n l o c a t e d a t the edge of Domino's p a r k i n g l o t and 

then t r i e d t o beat the oncoming t r a f f i c . I t appears t h a t , i n 

the case now b e f o r e us, Pennington had t o c r o s s a g r e a t e r 

d i s t a n c e i n o r d e r t o beat the oncoming t r a f f i c than E s s a r y 

d i d ; however, as was the case i n E s s a r y , t h e r e i s no ev i d e n c e 

i n the case now b e f o r e us i n d i c a t i n g t h a t P ennington was 

i n t o x i c a t e d or o t h e r w i s e i m p a i r e d and t h e r e i s no ev i d e n c e 

i n d i c a t i n g t h a t he was c o n s c i o u s t h a t harm would l i k e l y or 

p r o b a b l y r e s u l t from h i s a t t e m p t i n g t o beat the oncoming 

t r a f f i c . T h e r e f o r e , we f i n d no m e r i t i n Robert and Sharon's 

argument t h a t the case now b e f o r e us i s d i s t i n g u i s h a b l e from 

E s s a r y . 

Robert and Sharon a l s o argue t h a t the case now b e f o r e us 

i s f a c t u a l l y more analogous t o C l a r k v. B l a c k , 630 So. 2d 1012 

( A l a . 1993), a case i n which the supreme c o u r t r e v e r s e d a 
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d i r e c t e d v e r d i c t i n f a v o r of the defendant w i t h r e s p e c t t o a 

wantonness c l a i m , than i t i s t o E s s a r y . In C l a r k , 

" [ t ] h e e v i d e n c e i n d i c a t e d t h a t B l a c k was 
t r a v e l i n g west on Union Chapel Road when she 
approached the i n t e r s e c t i o n of Union Chapel Road and 
Watermelon Road. B l a c k was f a m i l i a r w i t h the 
i n t e r s e c t i o n , and she knew t h a t a s t o p s i g n r e q u i r e d 
t r a f f i c on Union Chapel Road t o stop a t the 
i n t e r s e c t i o n . T r a f f i c on Watermelon Road was not 
r e q u i r e d t o s t o p a t the i n t e r s e c t i o n , and t h e r e was 
a ' h i l l c r e s t ' on Watermelon Road j u s t n o r t h of the 
i n t e r s e c t i o n t h a t i m p a i r e d v i s i b i l i t y . As B l a c k 
approached the i n t e r s e c t i o n , she f a i l e d t o s t o p , and 
she e n t e r e d the i n t e r s e c t i o n and c o l l i d e d w i t h a 
m o t o r c y c l e d r i v e n by the p l a i n t i f f , who was 
t r a v e l i n g s o u t h on Watermelon Road. Testimony a t 
t r i a l by an e y e w i t n e s s t o the a c c i d e n t i n d i c a t e d 
t h a t B l a c k was t r a v e l i n g a t a 'very f a s t speed.' 
C l a r k , 630 So. 2d a t 1016." 

E s s a r y , 992 So. 2d a t 12-13. 

The E s s a r y Court d i s t i n g u i s h e d C l a r k : 

"The i n s t a n t case i s d i s t i n g u i s h a b l e from C l a r k . 
The ev i d e n c e i n C l a r k i n d i c a t e d t h a t the defendant 
knew of a p a r t i c u l a r danger a t the i n t e r s e c t i o n , 
t h a t she was t r a v e l i n g a t a h i g h r a t e of speed, and 
t h a t she i g n o r e d a sto p s i g n . No such s e t of 
c i r c u m s t a n c e s e x i s t here. There i s no ev i d e n c e 
i n d i c a t i n g t h a t E s s a r y was aware of any p a r t i c u l a r 
danger a t the i n t e r s e c t i o n of McPherson Landing Road 
and Highway 69, and he d i d not speed through the 
i n t e r s e c t i o n w h i l e i g n o r i n g the s t o p s i g n . I n s t e a d , 
B u r r e l l ' s t e s t i m o n y shows t h a t when E s s a r y reached 
the i n t e r s e c t i o n , he slowed and made a ' r o l l i n g 
s t o p . ' T h i s t e s t i m o n y , u n l i k e the e y e w i t n e s s ' s 
t e s t i m o n y i n C l a r k , does not a l l o w f o r the 
re a s o n a b l e i n f e r e n c e t h a t E s s a r y ' s conduct was 
wanton." 

22 



2100131 

992 So. 2d a t 13. 

In the case now b e f o r e us, t h e r e i s no evi d e n c e 

i n d i c a t i n g t h a t Pennington knew of a p a r t i c u l a r danger 

comparable t o the h i l l c r e s t t h a t was i n v o l v e d i n C l a r k . 

Moreover, t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t he i g n o r e d a 

st o p s i g n -- he obeyed the stop s i g n l o c a t e d a t the edge of 

Domino's p a r k i n g l o t and t h e r e i s no ev i d e n c e i n d i c a t i n g t h a t 

a s t o p s i g n was l o c a t e d a t the paved gap i n the c o n c r e t e 

median. F i n a l l y , t h e r e i s no ev i d e n c e i n d i c a t i n g t h a t 

Pennington was t r a v e l i n g a t a h i g h r a t e of speed. T h e r e f o r e , 

we f i n d no m e r i t i n Robert and Sharon's argument t h a t the 

p r e s e n t case i s more analogous t o C l a r k than i t i s t o E s s a r y . 

F i n a l l y , Robert and Sharon argue t h a t we s h o u l d r e v e r s e 

the summary judgment w i t h r e s p e c t t o the wantonness c l a i m 

because, t h e y say, a j u r y s h o u l d d e c i d e whether, i n l i g h t of 

a l l the c i r c u m s t a n c e s , Pennington's conduct was wanton. 

However, t h i s i s the same argument t h a t was advocated by the 

d i s s e n t and r e j e c t e d by the m a j o r i t y i n E s s a r y . T h e r e f o r e , we 

cannot r e v e r s e the judgment of the t r i a l c o u r t based on t h a t 

argument. 

A c c o r d i n g l y , based on the d e c i s i o n of the supreme c o u r t 
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i n E s s a r y , we a f f i r m the judgment of the t r i a l c o u r t . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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