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THOMAS, Judge. 

R i c h a r d D. L i v e l y a p peals from the T a l l a p o o s a C i r c u i t 

C o u r t ' s d e n i a l of h i s motion f o r a judgment as a matter of law 

("JML") i n a l e g a l - m a l p r a c t i c e a c t i o n brought p u r s u a n t t o the 

Alabama L e g a l S e r v i c e s L i a b i l i t y A c t ("ALSLA"), c o d i f i e d a t 
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A l a . Code 1975, § 6-5-570 e t seq., a r i s i n g from L i v e l y ' s 

r e p r e s e n t a t i o n of Rodney K i l g o r e i n a m e d i c a l - m a l p r a c t i c e 

a c t i o n . 

I n 1999, K i l g o r e sought t r e a t m e n t from Dr. Graham Howorth 

f o r p a i n i n K i l g o r e ' s neck and r i g h t arm and s h o u l d e r . A f t e r 

attempts a t c o n s e r v a t i v e care were u n s u c c e s s f u l , Dr. Howorth 

recommended s u r g e r y t o e x c i s e one of the d i s k s i n K i l g o r e ' s 

c e r v i c a l s p i n e . I n o r d e r t o p e r f o r m the s u r g e r y , K i l g o r e had 

t o be s t r a p p e d down t o the o p e r a t i n g t a b l e w i t h h i s s h o u l d e r s 

and arms p u l l e d back. F o l l o w i n g the s u r g e r y , K i l g o r e 

complained of p a i n i n h i s r i g h t s h o u l d e r , a p a i n t h a t K i l g o r e 

d e s c r i b e d as more severe and u n l i k e what he had e x p e r i e n c e d 

b e f o r e the s u r g e r y . K i l g o r e a l s o t e s t i f i e d t h a t he was 

b r u i s e d a c r o s s h i s c h e s t and r i g h t s h o u l d e r f o l l o w i n g the 

s u r g e r y . A c c o r d i n g t o K i l g o r e , Dr. Howorth e x p l a i n e d t o 

K i l g o r e t h a t the b r u i s i n g " p o s s i b l y c o u l d have come from the 

way t h e y had me i n s u r g e r y . " F o l l o w i n g the s u r g e r y , K i l g o r e 

a l s o s u f f e r e d from weakness, muscular a t r o p h y , and l o s s of 

c o n t r o l of the r i g h t s c a p u l a , a l l a l l e g e d l y from damage t o 

K i l g o r e ' s t h o r a c i c nerve. 

Dr. Howorth r e f e r r e d K i l g o r e t o Dr. Thomas P o w e l l , who 
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di a g n o s e d K i l g o r e w i t h a t o r n r o t a t o r c u f f i n h i s r i g h t 

s h o u l d e r . I n May 2000, Dr. P o w e l l performed s u r g e r y on 

K i l g o r e , r e p a i r i n g the t o r n r o t a t o r c u f f . Dr. S h i n Oh a l s o 

e v a l u a t e d K i l g o r e because of h i s c o n t i n u e d c o m p l a i n t s of p a i n , 

muscle weakness, and a t r o p h y i n h i s r i g h t s h o u l d e r and arm and 

the l o s s of c o n t r o l o f h i s r i g h t s c a p u l a . Dr. Oh d i a g n o s e d 

K i l g o r e w i t h r i g h t b r a c h i a l p l e x o p a t h y , a nerve d i s o r d e r , 

n o t i n g t h a t the p l e x o p a t h y " i s l i k e l y not secondary t o 

p o s t s u r g i c a l damage but r a t h e r may be due t o undergoing i n the 

s u r g i c a l p r o c e s s , not n e c e s s a r i l y s u r g i c a l i n j u r y t o the upper 

t r u n k . " K i l g o r e c o n t i n u e d t o e x p e r i e n c e p a i n , muscle 

weakness, and a t r o p h y of h i s r i g h t s h o u l d e r and arm and a l o s s 

of c o n t r o l of h i s r i g h t s c a p u l a ; he t e s t i f i e d t h a t those 

i s s u e s can be p a r t i a l l y managed but not r e s o l v e d . A c c o r d i n g 

t o K i l g o r e , he can no l o n g e r work and i s r e c e i v i n g d i s a b i l i t y 

because of h i s i n j u r i e s . 

I n March 2001, K i l g o r e met w i t h Freeman Elam, an 

a t t o r n e y , t o d i s c u s s s u i n g Dr. Howorth f o r m e d i c a l 

m a l p r a c t i c e . A t t h a t t i m e , Elam was s h a r i n g o f f i c e space w i t h 

L i v e l y . Elam and L i v e l y agreed t o j o i n t l y r e p r e s e n t K i l g o r e 

i n h i s m e d i c a l - m a l p r a c t i c e a c t i o n a g a i n s t Dr. Howorth. Elam 
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and L i v e l y performed o n l y m i n i m a l d i s c o v e r y i n the case, 

f a i l i n g t o r e t a i n an e x p e r t m e d i c a l w i t n e s s or t o depose 

n e c e s s a r y w i t n e s s e s . I n May 2003, the t r i a l c o u r t i n 

K i l g o r e ' s m e d i c a l - m a l p r a c t i c e a c t i o n e n t e r e d a summary 

judgment i n f a v o r of Dr. Howorth. K i l g o r e then sued Elam and 

L i v e l y f o r l e g a l m a l p r a c t i c e , r e q u e s t i n g a j u r y t r i a l . 1 

I n August 2009, the t r i a l c o u r t conducted a j u r y t r i a l on 

K i l g o r e ' s l e g a l - m a l p r a c t i c e c l a i m , a t which L i v e l y , K i l g o r e , 

and C h a r l e s R. G i l l e n w a t e r s , an e x p e r t w i t n e s s on the s t a n d a r d 

of care owed by L i v e l y , t e s t i f i e d . A t the c l o s e of a l l the 

e v i d e n c e , L i v e l y moved the t r i a l c o u r t f o r a JML, a r g u i n g t h a t 

K i l g o r e had f a i l e d t o o f f e r l e g a l l y s u f f i c i e n t e v i d e n c e t h a t 

demonstrated t h a t he would have p r e v a i l e d i n the u n d e r l y i n g 

m e d i c a l - m a l p r a c t i c e a c t i o n ; the t r i a l c o u r t d e n i e d L i v e l y ' s 

m o t i o n . The j u r y r e t u r n e d a v e r d i c t i n f a v o r of K i l g o r e i n 

the amount of $570,000. L i v e l y s u b s e q u e n t l y f i l e d a renewed 

motion f o r a JML o r , i n the a l t e r n a t i v e , a motion f o r a new 

t r i a l or r e m i t t i t u r . The t r i a l c o u r t d e n i e d L i v e l y ' s 

postjudgment motion, and L i v e l y a p pealed t o the Alabama 

1Elam l a t e r e n t e r e d i n t o a s e t t l e m e n t w i t h K i l g o r e , and 
K i l g o r e d i s m i s s e d h i s case a g a i n s t Elam. 
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Supreme C o u r t . Our supreme c o u r t t r a n s f e r r e d t h i s case t o 

t h i s c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

L i v e l y argues t h a t the t r i a l c o u r t e r r e d when i t d e n i e d 

h i s motion f o r a JML. 

" I n r e v i e w i n g a t r i a l c o u r t ' s r u l i n g on a motion 
f o r a judgment as a m a t t e r of law, we a p p l y the same 
s t a n d a r d the t r i a l c o u r t a p p l i e d i n i t i a l l y i n 
g r a n t i n g or d enying the motion. Palm Harbor Homes,  
Inc . v. Crawford, 689 So. 2d 3 ( A l a . 1997). The 
nonmovant must p r e s e n t s u b s t a n t i a l e v i d e n c e t o 
w i t h s t a n d a motion f o r a judgment as a m a t t e r of 
law. Palm Harbor Homes; West v. Founders L i f e  
A ssurance Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 
1989). When r e v i e w i n g a r u l i n g on a motion f o r a 
judgment as a m a t t e r of law, t h i s C ourt views the 
e v i d e n c e i n the l i g h t most f a v o r a b l e t o the 
nonmovant, e n t e r t a i n i n g any r e a s o n a b l e i n f e r e n c e s 
t h a t the j u r y would have been f r e e t o draw. C a r t e r  
v. Henderson, 598 So. 2d 1350 ( A l a . 1992). T h i s 
Court i n d u l g e s no presumption of c o r r e c t n e s s as t o 
the t r i a l c o u r t ' s r u l i n g s on q u e s t i o n s of law. 
R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 2d 1126 
( A l a . 1992)." 

Keibler-Thompson Corp. v. S t e a d i n g , 907 So. 2d 435, 440 ( A l a . 

2005). 

K i l g o r e a l l e g e s t h a t L i v e l y ' s h a n d l i n g of K i l g o r e ' s 

m e d i c a l - m a l p r a c t i c e a c t i o n f e l l below the a p p l i c a b l e s t a n d a r d 

of c a r e ; t h u s , K i l g o r e a l l e g e s , i t amounted t o l e g a l 

m a l p r a c t i c e . The Alabama Supreme Court has h e l d t h a t 

" ' [ i ] n a l e g a l m a l p r a c t i c e case a p l a i n t i f f must 
prove, b a s i c a l l y , the same [ e l e m e n t s ] t h a t must be 

5 



2090188 

proven i n an o r d i n a r y n e g l i g e n c e s u i t . Moseley v.  
Lewis & B r a c k i n , 533 So. 2d 513, 515 ( A l a . 1988); 
Tyree v. H e n d r i x , 480 So. 2d 1176 ( A l a . 1985). 
Thus, the elements [a p l a i n t i f f ] must prove i n o r d e r 
t o s u p p o r t h i s l e g a l m a l p r a c t i c e c l a i m are a duty, 
a b r e a c h of t h a t duty, an i n j u r y , t h a t the b r e a c h 
was the p r o x i m a t e cause of the i n j u r y , and damages. 
Moseley; Tyree; and H e r s t o n v. W h i t e s e l l , 348 So. 2d 
1054 ( A l a . 1977). [ A d d i t i o n a l l y , ] [ i ] n a l e g a l 
m a l p r a c t i c e case, the p l a i n t i f f must show t h a t but 
f o r the defendant's n e g l i g e n c e he would have 
r e c o v e r e d on the u n d e r l y i n g cause of a c t i o n , Johnson  
v. Horne, 500 So. 2d 1024 ( A l a . 1986), or must o f f e r 
p r o o f t h a t the outcome of the case would have been 
d i f f e r e n t . H a l l v. Thomas, 456 So. 2d 67 ( A l a . 
1984). 

Independent Stave Co. v. B e l l , R i c h a r d s o n & Sparkman, P.A., 

678 So. 2d 770, 772 ( A l a . 1 9 9 6 ) ( q u o t i n g M c D u f f i e v. B r i n k l y ,  

F o rd, Chestnut & A l d r i d g e , 576 So. 2d 198, 199-200 ( A l a . 

1991)). The Alabama Supreme Co u r t has f u r t h e r s t a t e d t h a t i n 

a l e g a l - m a l p r a c t i c e case the p l a i n t i f f has a " d u a l burden of 

p r o v i n g b o t h the u n d e r l y i n g c l a i m and the i n s t a n t m a l p r a c t i c e 

c l a i m . " M o r r i s o n v. F r a n k l i n , 655 So. 2d 964, 966-67 ( A l a . 

1995). The u n d e r l y i n g cause of a c t i o n t h a t gave r i s e t o 

K i l g o r e ' s l e g a l - m a l p r a c t i c e c l a i m was a m e d i c a l - m a l p r a c t i c e 

a c t i o n . Thus, i n o r d e r t o p r e v a i l on h i s l e g a l - m a l p r a c t i c e 

c l a i m , K i l g o r e must show t h a t L i v e l y ' s conduct f e l l below the 

s t a n d a r d of c a r e f o r s i m i l a r l y s i t u a t e d l e g a l p r o v i d e r s , see 

§ 6-5-580(1) of the ALSLA, and t h a t , but f o r L i v e l y ' s 
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n e g l i g e n c e , K i l g o r e would have p r e v a i l e d i n h i s m e d i c a l -

m a l p r a c t i c e a c t i o n . M o r r i s o n , s u p r a . 

L i v e l y argues t h a t the t r i a l c o u r t e r r e d when i t d e n i e d 

h i s motion f o r a JML because, L i v e l y s a ys, K i l g o r e f a i l e d t o 

p r e s e n t l e g a l l y s u f f i c i e n t e v i d e n c e d e m o n s t r a t i n g t h a t he 

would have p r e v a i l e d i n the u n d e r l y i n g m e d i c a l - m a l p r a c t i c e 

a c t i o n . S p e c i f i c a l l y , L i v e l y argues t h a t K i l g o r e f a i l e d t o 

p r e s e n t e x p e r t m e d i c a l t e s t i m o n y d e m o n s t r a t i n g a b r e a c h of the 

a p p l i c a b l e s t a n d a r d of c a r e or t h a t a c a u s a l c o n n e c t i o n 

e x i s t e d between K i l g o r e ' s i n j u r i e s and any a c t or o m i s s i o n of 

Dr. Howorth or of another p a r t y . 

In m e d i c a l - m a l p r a c t i c e a c t i o n s , "the p l a i n t i f f s h a l l have 

the burden of p r o v i n g by s u b s t a n t i a l e v i d e n c e t h a t the h e a l t h 

care p r o v i d e r f a i l e d t o e x e r c i s e such r e a s o n a b l e c a r e , s k i l l , 

and d i l i g e n c e as o t h e r s i m i l a r l y s i t u a t e d h e a l t h c a r e 

p r o v i d e r s i n the same g e n e r a l l i n e of p r a c t i c e o r d i n a r i l y have 

and e x e r c i s e i n a l i k e case." A l a . Code 1975, § 6-5-548(a). 

"[T]he g e n e r a l r u l e i n Alabama i s t h a t e x p e r t m e d i c a l 

t e s t i m o n y i s r e q u i r e d t o e s t a b l i s h what i s and what i s not 

p r o p e r m e d i c a l t r e a t m e n t and p r o c e d u r e . " Timmerman v. F i t t s , 

514 So. 2d 907, 911 ( A l a . 1987). There are l i m i t e d e x c e p t i o n s 
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to t h i s r u l e , as e x p l a i n e d by our supreme c o u r t i n Ex p a r t e 

H e a l t h S o u t h Corp., 851 So. 2d 33 ( A l a . 2002). 

"A narrow e x c e p t i o n t o t h [ e r u l e r e q u i r i n g 
p l a i n t i f f s t o p r o f f e r e x p e r t t e s t i m o n y i n 
m e d i c a l - m a l p r a c t i c e cases] e x i s t s ' " i n a case where 
want of s k i l l or l a c k of care i s so apparent ... as 
to be u n d e r s t o o d by a layman, and r e q u i r e s o n l y 
common knowledge and e x p e r i e n c e t o un d e r s t a n d i t . " ' 
T u s c a l o o s a O r t h o p e d i c A p p l i a n c e Co. v. Wyatt, 4 60 
So. 2d 156, 161 ( A l a . 1984) ( q u o t i n g Dimoff v.  
M a i t r e , 432 So. 2d 1225, 1226-27 ( A l a . 1983), 
q u o t i n g i n t u r n L l o y d Noland Found., I n c . v. H a r r i s , 
295 A l a . 63, 66, 322 So. 2d 709, 711 (1975)). In 
Anderson [v. Alabama Reference Labs., 778 So. 2d 806 
(A l a . 2 0 0 0 ) ] , t h i s C ourt i l l u s t r a t e d t h i s e x c e p t i o n 
by l i s t i n g the f o l l o w i n g examples: 1) where a 
f o r e i g n o b j e c t , such as a sponge, remains i n a 
p a t i e n t ' s body a f t e r s u r g e r y ; 2) where the i n j u r y i s 
u n r e l a t e d t o the c o n d i t i o n f o r which the p l a i n t i f f 
sought t r e a t m e n t ; 3) where a p l a i n t i f f r e l i e s on an 
a u t h o r i t a t i v e m e d i c a l t r e a t i s e t o prove what i s or 
i s not p r o p e r ; and 4) where the p l a i n t i f f h i m s e l f or 
h e r s e l f i s a m e d i c a l e x p e r t . Anderson, 778 So. 2d a t 
811. 

"A r e v i e w of those examples r e v e a l s t h a t o n l y 
the f i r s t and second examples r e l a t e t o t h a t 
c a t e g o r y of cases where want of s k i l l or l a c k of 
care i s so apparent as t o be u n d e r s t o o d by a 
l a y p e r s o n , and ' r e q u i r e s o n l y common knowledge and 
e x p e r i e n c e t o u n d e r s t a n d i t . ' Wyatt, 460 So. 2d a t 
161. Examples t h r e e and f o u r have n o t h i n g t o do 
w i t h e v i d e n c e w i t h i n the common knowledge of the 
j u r y and t h e r e f o r e do not i l l u s t r a t e t h a t c a t e g o r y 
of c a s e s . For t h i s reason a l o n e , r e f o r m u l a t i o n of 
the statement of the e x c e p t i o n t o the g e n e r a l r u l e 
r e q u i r i n g e x p e r t t e s t i m o n y i s wa r r a n t e d . 
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" A c c o r d i n g l y , we r e f o r m u l a t e the e x c e p t i o n t o 
the r u l e ... t o r e c o g n i z e f i r s t , a c l a s s of cases 
'"where want of s k i l l or l a c k of care i s so apparent 
... as t o be u n d e r s t o o d by a layman, and r e q u i r e s 
o n l y common knowledge and e x p e r i e n c e t o u n d e r s t a n d 
i t , " ' Wyatt, 460 So. 2d a t 161 ( q u o t i n g Dimoff v.  
M a i t r e , 432 So. 2d 1225, 1226-27 ( A l a . 1983)), such 
as when a sponge i s l e f t i n , where, f o r example, the 
wrong l e g i s o p e r a t e d on, or ... where a c a l l f o r 
a s s i s t a n c e i s c o m p l e t e l y i g n o r e d f o r an unreasonable 
p e r i o d of t i m e . A second e x c e p t i o n t o the r u l e 
r e q u i r i n g e x p e r t t e s t i m o n y a p p l i e s when a p l a i n t i f f 
r e l i e s on '"'a r e c o g n i z e d s t a n d a r d or a u t h o r i t a t i v e 
m e d i c a l t e x t or t r e a t i s e , ' " ' Anderson, 778 So. 2d a t 
811, or i s h i m s e l f or h e r s e l f a q u a l i f i e d m e d i c a l 
e x p e r t . " 

851 So.2d a t 38-39. 

In a d d i t i o n t o showing t h a t the m e d i c a l - s e r v i c e p r o v i d e r 

b reached the s t a n d a r d of c a r e , a p l a i n t i f f i n a m e d i c a l -

m a l p r a c t i c e a c t i o n must show a c a u s a l c o n n e c t i o n between h i s 

or her i n j u r i e s and some a c t or o m i s s i o n of the defendant. 

E x p e r t t e s t i m o n y i s a l s o g e n e r a l l y needed t o show pr o x i m a t e 

cause. 

"A p l a i n t i f f i n a m e d i c a l - m a l p r a c t i c e a c t i o n 
must a l s o p r e s e n t e x p e r t t e s t i m o n y e s t a b l i s h i n g a 
c a u s a l c o n n e c t i o n between the defendant's a c t or 
o m i s s i o n c o n s t i t u t i n g the a l l e g e d b r e a c h and the 
i n j u r y s u f f e r e d by the p l a i n t i f f . P r u i t t v. Z e i g e r , 
590 So. 2d 236, 238 ( A l a . 1991). See a l s o B r a d l e y v.  
M i l l e r , 878 So. 2d 262, 266 ( A l a . 2003); U n i v e r s i t y  
of Alabama H e a l t h S e r v s . Found., P.C. v. Bush, 63 8 
So. 2d 794, 802 ( A l a . 1994); and B r a d f o r d v. McGee, 
534 So. 2d 1076, 1079 ( A l a . 1988) . To prove 
c a u s a t i o n i n a m e d i c a l - m a l p r a c t i c e case, the 
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p l a i n t i f f must demonstrate ' " t h a t the a l l e g e d 
n e g l i g e n c e p r o b a b l y caused, r a t h e r than o n l y 
p o s s i b l y caused, the p l a i n t i f f ' s i n j u r y . " ' B r a d l e y , 
878 So. 2d a t 266 ( q u o t i n g U n i v e r s i t y of Alabama  
H e a l t h S e r v s . , 638 So. 2d a t 802) . See a l s o DCH  
H e a l t h c a r e Auth. v. Duckworth, 883 So. 2d 1214, 1217 
( A l a . 2003) ("'There must be more than the mere 
p o s s i b i l i t y t h a t the n e g l i g e n c e complained of caused 
the i n j u r y ; r a t h e r , t h e r e must be e v i d e n c e t h a t the 
n e g l i g e n c e complained of p r o b a b l y caused the 
i n j u r y . " ' ( q u o t i n g P a r k e r v. C o l l i n s , 605 So. 2d 
824, 826 ( A l a . 1 9 9 2 ) ) ) ; and P e n d a r v i s v. Pennington, 
521 So. 2d 969, 970 ( A l a . 1988) ('"The r u l e i n 
m e d i c a l m a l p r a c t i c e cases i s t h a t t o f i n d l i a b i l i t y , 
t h e r e must be more than a mere p o s s i b i l i t y or one 
p o s s i b i l i t y among o t h e r s t h a t the n e g l i g e n c e 
complained of caused the i n j u r y ; t h e r e must be 
e v i d e n c e t h a t the n e g l i g e n c e p r o b a b l y caused the 
i n j u r y . " ' ( q u o t i n g W i l l i a m s v. B h o o p a t h i , 474 So. 2d 
690, 691 ( A l a . 1985), and c i t i n g Baker v. C h a s t a i n , 
389 So. 2d 932 ( A l a . 1 9 8 0 ) ) ) . In C a i n v. Howorth, 
877 So. 2d 566 ( A l a . 2003), t h i s C ourt s t a t e d : 

"'"'To p r e s e n t a j u r y q u e s t i o n , the 
p l a i n t i f f [ i n a m e d i c a l - m a l p r a c t i c e a c t i o n ] 
must adduce some ev i d e n c e i n d i c a t i n g t h a t 
the a l l e g e d n e g l i g e n c e (the b r e a c h of the 
a p p r o p r i a t e s t a n d a r d of care) p r o b a b l y 
caused the i n j u r y . A mere p o s s i b i l i t y i s 
i n s u f f i c i e n t . The e v i d e n c e produced by the 
p l a i n t i f f must have " s e l e c t i v e a p p l i c a t i o n " 
t o one t h e o r y of c a u s a t i o n . ' " ' 

"877 So.2d a t 576 ( q u o t i n g R i v a r d v. U n i v e r s i t y of  
Alabama H e a l t h S e r v s . Found., P.C., 835 So. 2d 987, 
988 ( A l a . 2 0 0 2 ) ) . However, the p l a i n t i f f i n a 
m e d i c a l - m a l p r a c t i c e case i s not r e q u i r e d t o p r e s e n t 
e x p e r t t e s t i m o n y t o e s t a b l i s h the element of 
p r o x i m a t e c a u s a t i o n i n cases where 'the i s s u e of 
p r o x i m a t e cause i s not ... "beyond the ken of the 
average layman."' Golden v. S t e i n , 670 So. 2d 904, 
908 ( A l a . 1995). T h e r e f o r e , ' [ u ] n l e s s "the cause 
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and e f f e c t r e l a t i o n s h i p between the b r e a c h of the 
s t a n d a r d of c a r e and the subsequent c o m p l i c a t i o n or 
i n j u r y i s so r e a d i l y u n d e r s t o o d t h a t a l a y p e r s o n can 
r e l i a b l y determine the i s s u e of c a u s a t i o n , " 
c a u s a t i o n i n a m e d i c a l - m a l p r a c t i c e case must be 
e s t a b l i s h e d through e x p e r t t e s t i m o n y . ' DCH  
H e a l t h c a r e A u t h . , 883 So. 2d a t 1217-18 ( q u o t i n g 
C a i n , 877 So. 2d a t 576)." 

S o r r e l l v. K i n g , 946 So. 2d 854, 862-63 ( A l a . 2006). 

In t h i s case, K i l g o r e d i d not p r e s e n t any e x p e r t m e d i c a l 

t e s t i m o n y i n s u p p o r t of h i s a l l e g a t i o n s i n the u n d e r l y i n g 

m e d i c a l - m a l p r a c t i c e a c t i o n . K i l g o r e a l l e g e d t h a t he had 

s u f f e r e d two i n j u r i e s as a r e s u l t of Dr. Howorth's or some 

o t h e r p a r t y ' s n e g l i g e n c e d u r i n g h i s s u r g e r y : a damaged 

t h o r a c i c nerve and a t o r n r o t a t o r c u f f . K i l g o r e argues t h a t 

the i n j u r i e s he a l l e g e d l y s u f f e r e d d u r i n g h i s s u r g e r y f a l l 

w i t h i n the e x c e p t i o n t o the r u l e r e q u i r i n g e x p e r t m e d i c a l 

t e s t i m o n y . However, even assuming t h a t K i l g o r e was not 

r e q u i r e d t o p r e s e n t e x p e r t m e d i c a l t e s t i m o n y t o e s t a b l i s h 

p r o x i m a t e cause, K i l g o r e s t i l l f a i l e d t o meet h i s burden. 

K i l g o r e r e l i e s on i n f o r m a t i o n from h i s m e d i c a l r e c o r d s from 

Dr. Oh. In those m e d i c a l r e c o r d s , Dr. Oh s t a t e s t h a t 

K i l g o r e ' s i n j u r i e s "may be due t o u n d e r g o i n g i n the s u r g i c a l 

p r o c e s s . " K i l g o r e e x p l a i n e d t h a t Dr. Oh " s t a t e d t h a t the 

i n j u r i e s , the way t h e y d i d the s u r g e r y , t h a t t h i s c o u l d 
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p o s s i b l y happen." K i l g o r e a l s o s t a t e d t h a t h i s s h o u l d e r p a i n 

was d i f f e r e n t than what he had e x p e r i e n c e d b e f o r e the s u r g e r y 

and t h a t h i s i n j u r i e s " c o u l d have happened from the way I was 

s t r a p p e d down." 

The e v i d e n c e p r e s e n t e d by K i l g o r e shows o n l y a 

p o s s i b i l i t y , not a p r o b a b i l i t y , t h a t h i s t o r n r o t a t o r c u f f was 

caused by the method by which he was s t r a p p e d down t o the 

o p e r a t i n g t a b l e or t h a t the damage t o h i s t h o r a c i c nerve was 

caused by any a c t or o m i s s i o n on the p a r t of Dr. Howorth or 

another p a r t y . E v i d e n c e showing o n l y a p o s s i b i l i t y of 

p r o x i m a t e cause i s i n s u f f i c i e n t t o show a c a u s a l c o n n e c t i o n 

between a defendant's a c t s or o m i s s i o n s and a p l a i n t i f f ' s 

i n j u r i e s . See Lyons v. Vaughan R e g ' l Med. C t r . , LLC, 23 So. 3d 

23, 29 ( A l a . 2 0 0 9 ) ( t e s t i m o n y t h a t the i n s e r t i o n and 

i n f i l t r a t i o n of a m e d i c a l d e v i c e was a " p o s s i b l e " cause of the 

p l a i n t i f f ' s i n j u r i e s was i n s u f f i c i e n t t o show pr o x i m a t e 

c a u s e ) ; S o r r e l l v. K i n g , 946 So. 2d 854, 865 ( A l a . 

2 0 0 6 ) ( h o l d i n g t h a t a defendant's t e s t i m o n y was i n s u f f i c i e n t t o 

show pr o x i m a t e cause because the t e s t i m o n y demonstrated o n l y 

a "mere p o s s i b i l i t y " t h a t the defendant's a c t s caused the 

p l a i n t i f f ' s i n j u r i e s ) . Thus, K i l g o r e f a i l e d t o p r o v i d e 
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s u f f i c i e n t e v i d e n c e d e m o n s t r a t i n g t h a t any a c t s or o m i s s i o n s 

of Dr. Howorth or another p a r t y p r o x i m a t e l y caused K i l g o r e ' s 

i n j u r i e s . Because K i l g o r e f a i l e d t o prove p r o x i m a t e cause i n 

the u n d e r l y i n g m e d i c a l - m a l p r a c t i c e a c t i o n , K i l g o r e has a l s o 

f a i l e d t o meet h i s burden, i n the i n s t a n t l e g a l - m a l p r a c t i c e 

a c t i o n , t o prove t h a t , but f o r L i v e l y ' s n e g l i g e n c e , he would 

have p r e v a i l e d i n the u n d e r l y i n g a c t i o n . Independent Stave  

Co., 678 So. 2d a t 772. 

Because K i l g o r e f a i l e d t o p r e s e n t l e g a l l y s u f f i c i e n t 

e v i d e n c e d e m o n s t r a t i n g t h a t , but f o r L i v e l y ' s n e g l i g e n c e , he 

would have p r e v a i l e d i n the u n d e r l y i n g m e d i c a l - m a l p r a c t i c e 

a c t i o n , the t r i a l c o u r t ' s d e n i a l of L i v e l y ' s motion f o r a JML 

i s r e v e r s e d and the cause i s remanded f o r t h a t c o u r t t o e n t e r 

a JML i n f a v o r of L i v e l y on K i l g o r e ' s l e g a l - m a l p r a c t i c e 

c l a i m . 2 REVERSED AND REMANDED. 

Pi t t m a n and Bryan, J J . , concur. 

Thompson, P.J., and Moore, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 

2Because we conclude t h a t the t r i a l c o u r t s h o u l d have 
g r a n t e d L i v e l y ' s motion f o r a JML, we p r e t e r m i t d i s c u s s i o n of 
L i v e l y ' s r e m a i n i n g arguments on a p p e a l . 
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