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MAIN, J u s t i c e . 

BancorpSouth Bank ("the Bank") p e t i t i o n s t h i s Court f o r 

a w r i t of mandamus d i r e c t i n g the t r i a l c o u r t t o v a c a t e i t s 
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o r d e r d e n y ing the Bank's motion t o s t r i k e the j u r y demand i n 

the c o m p l a i n t f i l e d a g a i n s t i t by Thomas L. Busby and t o e n t e r 

an o r d e r g r a n t i n g the Bank's motion, t h e r e b y e n f o r c i n g Busby's 

w a i v e r of a j u r y t r i a l . We g r a n t the p e t i t i o n and i s s u e the 

w r i t . 

I . F a c t u a l Background and P r o c e d u r a l H i s t o r y 

Busco, LLC, a l i m i t e d - l i a b i l i t y company of which Busby 

was a member, b u i l t a house f o r r e s a l e u s i n g the proceeds from 

a c o n s t r u c t i o n l o a n p r o v i d e d Busco by the Bank. Busco s o l d 

the house t o J e a n e t t e Sims, whose mortgage l o a n was 

i n s u f f i c i e n t t o pay the c o n s t r u c t i o n l o a n i n f u l l . The Bank 

then l o a n e d Sims $70,000 t o pay o f f the c o n s t r u c t i o n l o a n and 

to p r o v i d e funds f o r a d d i t i o n a l improvements t o the house. In 

c o n n e c t i o n w i t h the Bank's l o a n t o Sims and the l a t e r 

r e f i n a n c i n g of t h a t l o a n , Busby s i g n e d t h r e e documents, one 

each i n 2008, 2009, and 2010, e n t i t l e d " U n c o n d i t i o n a l and 

C o n t i n u i n g Guaranty." Each g u a r a n t y agreement c o n s i s t e d of 

two pages and c o n t a i n e d the f o l l o w i n g language on the f i r s t 

page i n the same type s i z e as the o t h e r l a n g u a g e : 

"7. Waivers. Guarantor e x p r e s s l y waives TRIAL BY 
JURY per S e c t i o n 22 

( C a p i t a l i z a t i o n i n o r i g i n a l s . ) 
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Each g u a r a n t y agreement c o n t a i n e d the f o l l o w i n g language on 

the second page i n S e c t i o n 22, which, as the l a s t s e c t i o n of 

the agreement, was l o c a t e d a few i n c h e s above the s i g n a t u r e 

l i n e and which p r o v i d e d i n b o l d , c a p i t a l i z e d t y p e : 

" 22. Waiver of T r i a l by Jury. GUARANTOR AND BANK 
WAIVE ANY RIGHT OF TRIAL BY JURY IN ANY ACTION BY 
BANK OR BY GUARANTOR IN ANY WAY CONNECTED WITH THIS 
GUARANTY, THE OBLIGATION EVIDENCED HEREBY, INCLUDING 
THOSE OF BORROWER, UNDER OR ARISING FROM ANY OTHER 
LOAN DOCUMENTS, THE TRANSACTION(S) RELATED HERETO, 
OR THE DEBTOR-CREDITOR RELATIONSHIP CREATED HEREBY. " 

The o n l y i t e m between the s i g n a t u r e l i n e and S e c t i o n 22 was a 

box l a b e l e d "NOTICE TO GUARANTOR," which phrase was a l s o 

c a p i t a l i z e d i n b o l d t y p e . 

The Bank s t a t e s t h a t Busby has b o t h an undergraduate 

degree i n b u s i n e s s and a law degree, t h a t he has worked as a 

s t o c k b r o k e r , t h a t he i s the m a j o r i t y owner of a company t h a t 

teaches c l i e n t s about the s t o c k market, t h a t he has guaranteed 

a p p r o x i m a t e l y 20 o t h e r l o a n s f o r v a r i o u s e n t i t i e s , and t h a t he 

has borrowed money h i m s e l f on v a r i o u s o c c a s i o n s . The Bank 

s t a t e s t h a t Busby i s a b l e t o re a d and t o un d e r s t a n d p r o m i s s o r y 

notes and t h a t he understands the d i f f e r e n c e between a l i m i t e d 

g u a r a n t y and an u n l i m i t e d g uaranty. The Bank a l s o s t a t e s , 

c i t i n g Busby's d e p o s i t i o n , t h a t Busby a d m i t t e d t h a t he d i d not 
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re a d the g u a r a n t y agreements b e f o r e he s i g n e d them but 

conceded t h a t he had the o p p o r t u n i t y t o r e a d them b e f o r e 

s i g n i n g them. Busby a l s o s t a t e d i n h i s d e p o s i t i o n t h a t he d i d 

not r e a d the g u a r a n t y agreements because the amount guaranteed 

was not what he had agreed t o and he e x p e c t e d t o r e c e i v e 

paperwork " f i x i n g i t " from P h i l l i p Webb, the l o a n o f f i c e r w i t h 

whom he d e a l t a t the Bank. 

Sims d e f a u l t e d on the l o a n , and the Bank sought payment 

from Busby, as g u a r a n t o r . Busby then sued the Bank, a l l e g i n g 

t h a t the Bank had d e f r a u d e d him by r e p r e s e n t i n g t h a t h i s 

gu a r a n t y was f o r $63,000 when i n f a c t i t was f o r $70,000 (the 

f u l l amount of Sims's loan) and by p r o m i s i n g him t h a t i t would 

modify the g u a r a n t y agreement so t h a t i t would cover o n l y 89% 

of Sims's i n d e b t e d n e s s . Busby a l s o sought a judgment 

d e c l a r i n g t h a t h i s g u a r a n t y had been t e r m i n a t e d by an 

agreement of the p a r t i e s , and he demanded a j u r y t r i a l . The 

Bank f i l e d a c o u n t e r c l a i m a l l e g i n g t h a t Busby had breached the 

gu a r a n t y agreements and sought a judgment d e c l a r i n g the e x t e n t 

of Busby's o b l i g a t i o n s under the agreements. The Bank moved 

to s t r i k e Busby's j u r y demand on the b a s i s of the j u r y - t r i a l 

w a i v e r s i n the g u a r a n t y agreements e x e c u t e d by Busby. Busby 

4 



1111209 

opposed the Bank's motion. The t r i a l c o u r t d e n i e d the Bank's 

motion t o s t r i k e Busby's j u r y demand. Busby then f i l e d an 

amended c o m p l a i n t , a l l e g i n g t h a t the Bank had m i s r e p r e s e n t e d 

the terms and amount of the g u a r a n t i e s , t h a t i t had 

" w i l l f u l l y , wantonly or n e g l i g e n t l y breached a duty t o f u l l y 

i n f o r m Busby of the amount and d u r a t i o n of the l o a n he 

guaranteed [ a n d ] s u p p r e s s e d i t s i n t e n t t o h o l d Busby l i a b l e 

f o r the f u l l amount ... [ a n d had] f a i l e d t o m i t i g a t e i t s 

damages." The Bank then p e t i t i o n e d t h i s C o u r t f o r a w r i t of 

mandamus. 

I I . S t a n d a r d of Review 

"The s t a n d a r d g o v e r n i n g our r e v i e w of an i s s u e 
p r e s e n t e d i n a p e t i t i o n f o r the w r i t of mandamus i s 
w e l l e s t a b l i s h e d : 

"'[M]andamus i s a d r a s t i c and e x t r a o r d i n a r y 
w r i t t o be i s s u e d o n l y where t h e r e i s ( 1 ) 
a c l e a r l e g a l r i g h t i n the p e t i t i o n e r t o 
the o r d e r s o u g h t ; ( 2 ) an i m p e r a t i v e duty 
upon the respondent t o p e r f o r m , accompanied 
by a r e f u s a l t o do s o ; ( 3 ) the l a c k of 
another adequate remedy; and ( 4 ) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n of the c o u r t . ' 

"Ex p a r t e Edgar, 543 So. 2d 682, 684 ( A l a . 1989). 

"Mandamus i s an a p p r o p r i a t e remedy where the 
a v a i l a b i l i t y of a j u r y t r i a l i s a t i s s u e , as i t i s 
i n t h i s case. Ex p a r t e Merchants N a t ' l Bank of  
M o b i l e , 257 A l a . 663, 665, 60 So. 2d 684, 686 
(1952)." 
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Ex p a r t e Cupps, 782 So. 2d 772, 774-75 ( A l a . 2000). 

I I I . A n a l y s i s 

The r i g h t t o a j u r y t r i a l i s a s i g n i f i c a n t r i g h t i n our 

j u r i s p r u d e n c e . " P u b l i c p o l i c y , the Alabama Rul e s of C i v i l 

P rocedure, and the Alabama C o n s t i t u t i o n a l l e x p r e s s a 

p r e f e r e n c e f o r t r i a l by j u r y . " Ex p a r t e AIG Baker Orange  

Beach Wharf, LLC, 49 So. 3d 1198, 1200-01 ( A l a . 2010) ( c i t i n g 

Ex p a r t e Cupps, 782 So. 2d a t 775). N e v e r t h e l e s s , the r i g h t 

t o a j u r y t r i a l i s not a b s o l u t e i n t h a t "no c o n s t i t u t i o n a l or 

s t a t u t o r y p r o v i s i o n p r o h i b i t s a p e r s o n from w a i v i n g h i s or her 

r i g h t t o t r i a l by j u r y . " M a l l , I n c . v. Robbins, 412 So. 2d 

1197, 1199 ( A l a . 1982). 

The Bank f i r s t argues t h a t the j u r y - t r i a l w a i v e r s i n the 

g u a r a n t y agreements s i g n e d by Busby are e n f o r c e a b l e . In 

G a y l o r d Department S t o r e s of Alabama v. Stephens, 404 So. 2d 

586, 588 ( A l a . 1981), t h i s C ourt a r t i c u l a t e d t h r e e f a c t o r s t o 

c o n s i d e r i n e v a l u a t i n g whether t o e n f o r c e a c o n t r a c t u a l w a i v e r 

of the r i g h t t o t r i a l by j u r y : (1) whether the w a i v e r i s 

b u r i e d deep i n a l o n g c o n t r a c t ; (2) whether the b a r g a i n i n g 

power of the p a r t i e s i s e q u a l ; and (3) whether the w a i v e r was 

i n t e l l i g e n t l y and knowingly made. The Bank argues t h a t a l l 
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t h r e e of these f a c t o r s s u p p o r t e n f o r c i n g Busby's w a i v e r of the 

r i g h t t o a j u r y t r i a l . 

As t o the f i r s t f a c t o r , the Bank argues t h a t none of the 

j u r y - t r i a l w a i v e r s are hidden deep w i t h i n a l o n g c o n t r a c t . We 

agree. The g u a r a n t y agreements are each o n l y two pages l o n g , 

and, a l t h o u g h the w a i v e r p r o v i s i o n i n S e c t i o n 7 on the f i r s t 

page does not s t a n d out, i . e . , i t i s not emphasized by b o l d 

type or c a p i t a l i z a t i o n , t h e r e i s no q u e s t i o n t h a t the w a i v e r 

i n S e c t i o n 22 on the second page i s c l e a r and n o t i c e a b l e . I t 

i s a s e p a r a t e paragraph; the t e x t i s b o l d and c a p i t a l i z e d ; and 

i t i s l o c a t e d o n l y one paragraph above the s i g n a t u r e l i n e . 

Busby does not d i s a g r e e as t o the f i r s t f a c t o r . 

As t o the second f a c t o r , the Bank contends t h a t c o u r t s 

a d d r e s s i n g j u r y - t r i a l w a i v e r s have f o c u s e d on the b u s i n e s s 

e x p e r i e n c e or acumen of the p a r t y s i g n i n g the w a i v e r . See, 

e.g., M a l l , I n c . , 412 So. 2d a t 1199. In t h i s case, the Bank 

argues, Busby has b o t h a b u s i n e s s degree and a law degree and 

i s an e x p e r i e n c e d businessman, a l l elements t e n d i n g t o show 

e q u a l b a r g a i n i n g power between the p a r t i e s . Busby, however, 

argues i n h i s b r i e f t h a t the b a r g a i n i n g power between him and 

the Bank was not e q u a l . Busby argues: 
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"[The Bank] uses form documents which are not 
s u s c e p t i b l e t o n e g o t i a t i o n . D e s p i t e Busby b e i n g a 
businessman and h a v i n g a law degree, or perhaps 
because of h i s b e i n g a businessman, he u n d e r s t o o d 
t h a t n o t h i n g i n the b o i l e r p l a t e of the g u a r a n t y was 
n e g o t i a b l e . 

"He u n d e r s t o o d any attempt t o modify the 
s t a n d a r d terms would be f u t i l e . H i s c h o i c e was t o 
s i g n the g u a r a n t y t o a l l o w the Sims l o a n t o c l o s e or 
to walk away. He had no b a r g a i n i n g power when i t 
came t o the language i n the guaranty. The form was 
p r e p a r e d by [the Bank] and was i t s s t a n d a r d form of 
g u a r a n t y . ... 

" E q u a l l y c l e a r i s t h a t Busby d i d not knowingly 
and i n t e n t i o n a l l y s i g n away h i s r i g h t t o a j u r y 
t r i a l by s i g n i n g the w a i v e r . Even though he d i d 
knowingly and i n t e n t i o n a l l y s i g n a form of guaranty, 
he a l s o u n d e r s t o o d t h a t he had t o take the form as 
i t was. He d i d not have any o p p o r t u n i t y t o 
n e g o t i a t e changes but was p r e s e n t e d w i t h a completed 
g u a r a n t y a t one [branch of the Bank] t h a t had been 
p r e p a r e d a t a n o t h e r . " 

Busby's b r i e f , a t 15. I f we a c c e p t e d Busby's argument, 

however, ev e r y form c o n t r a c t d r a f t e d and p r e s e n t e d by a 

b u s i n e s s i n s t i t u t i o n and s i g n e d by an i n d i v i d u a l , no matter 

how educated the i n d i v i d u a l was, would be s u b j e c t t o b e i n g 

disavowed by the s i g n a t o r y on the b a s i s of "unequal b a r g a i n i n g 

power." Busby and the Bank c o n t r a c t e d w i t h each o t h e r f o r 

Busby t o guarantee the Sims l o a n , and each p a r t y c l e a r l y had 

e q u a l b a r g a i n i n g power i n e n t e r i n g i n t o t h a t c o n t r a c t . We 

w i l l not r e w r i t e the c o n t r a c t f o r e i t h e r p a r t y . 
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As t o the t h i r d f a c t o r , the Bank p o i n t s out t h a t Busby 

has e x t e n s i v e e x p e r i e n c e i n b o r r o w i n g money and s i g n i n g 

g u a r a n t y agreements and t h a t he can u n d e r s t a n d l e g a l 

documents, i n c l u d i n g l o a n documents and g u a r a n t y agreements. 

The j u r y - t r i a l w a i v e r language i s c l e a r and u n c o m p l i c a t e d . 

Furthermore, Busby, w i t h h i s b u s i n e s s and law degrees, has the 

knowledge and e x p e r i e n c e t o s a t i s f y t h i s Court t h a t the w a i v e r 

of the r i g h t s t o a j u r y t r i a l was knowingly and i n t e l l i g e n t l y 

made. 

A f t e r r e v i e w i n g the t h r e e G a y l o r d f a c t o r s , we conclude 

t h a t the j u r y - t r i a l w a i v e r s i n the g u a r a n t y agreements s i g n e d 

by Busby are e n f o r c e a b l e . We now t u r n t o the Bank's second 

argument-- t h a t , d e s p i t e Busby's a s s e r t i o n t h a t the j u r y - t r i a l 

w a i v e r s do not a p p l y t o h i s t o r t c l a i m s sounding i n f r a u d , the 

j u r y - t r i a l w a i v e r s i n the g u a r a n t y agreements are a p p l i c a b l e 

to a l l the c l a i m s a s s e r t e d i n Busby's o r i g i n a l and amended 

c o m p l a i n t s . 

In Ex p a r t e AIG Baker Orange Beach Wharf, L.L.C., su p r a , 

t h i s Court e n f o r c e d b r o a d j u r y - t r i a l w a i v e r language i n a 

c o n t r a c t and o r d e r e d the t r i a l c o u r t t o g r a n t the p e t i t i o n e r ' s 

motion t o s t r i k e the j u r y demand. T h i s Court r e c o g n i z e d a 
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d i s t i n c t i o n between c o n t r a c t u a l j u r y w a i v e r s t h a t are l i m i t e d 

t o c l a i m s " a r i s i n g from" the agreement, which are t o be 

n a r r o w l y c o n s t r u c t e d and which e x c l u d e c l a i m s t h a t do not 

r e q u i r e a r e f e r e n c e t o or c o n s t r u c t i o n of the u n d e r l y i n g 

c o n t r a c t f o r r e s o l u t i o n , and b r o a d e r w a i v e r p r o v i s i o n s t h a t 

cover c l a i m s " a r i s i n g out of or r e l a t i n g t o " a c o n t r a c t . The 

AIG Baker Court r e l i e d upon analogous cases d e a l i n g w i t h 

a r b i t r a t i o n c l a u s e s , such as Selma M e d i c a l C e nter v. Manayan, 

733 So. 2d 382 ( A l a . 1999) ( h o l d i n g t h a t a r b i t r a t i o n c l a u s e 

c o v e r i n g any d i s p u t e " c o n c e r n i n g any a s p e c t o f " agreement 

between d o c t o r and h o s p i t a l r e q u i r e d a r b i t r a t i o n of 

f r a u d u l e n t - i n d u c e m e n t c l a i m ) ; Beaver C o n s t r u c t i o n Co. v.  

Lakehouse, L.L.C., 742 So. 2d 159, 165 ( A l a . 1999) ( n o t i n g 

t h a t " ' r e l a t i n g - t o ' language has been h e l d t o c o n s t i t u t e a 

r e l a t i v e l y b r o a d a r b i t r a t i o n p r o v i s i o n " ) ; G e n e r a l Motors Corp.  

v. S t o k e s , 850 So. 2d 1239 ( A l a . 2002) ( b r o a d l y i n t e r p r e t i n g 

p r o v i s i o n i n d e a l e r - r e l o c a t i o n agreement c a l l i n g f o r 

a r b i t r a t i o n of c l a i m s " a r i s i n g under or r e l a t i n g t o " agreement 

and n e g o t i a t i o n t h e r e o f t o i n c l u d e c l a i m s t h a t m a nufacturer 

f r a u d u l e n t l y i n d u c e d d e a l e r t o e n t e r i n t o agreement); Ex p a r t e  

Gates, 675 So. 2d 371 ( A l a . 1996) ( h o l d i n g t h a t c l a u s e i n 
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mobile-home s a l e s c o n t r a c t p r o v i d i n g f o r a r b i t r a t i o n of c l a i m s 

" a r i s i n g from or r e l a t i n g t o " the c o n t r a c t r e q u i r e d 

a r b i t r a t i o n of b u y e r s ' c l a i m s t h a t defendants had 

m i s r e p r e s e n t e d or c o n c e a l e d f a c t s t o induce them t o e n t e r i n t o 

agreement because c l a i m s were a s s e r t e d " i n c o n n e c t i o n w i t h " 

c o n t r a c t ) ; and Ex p a r t e Lorance, 669 So. 2d 890 ( A l a . 1995) 

( h o l d i n g t h a t c l a u s e i n d o c t o r ' s p r o f e s s i o n a l - s e r v i c e s 

c o n t r a c t r e q u i r i n g a r b i t r a t i o n of any c o n t r o v e r s y or c l a i m 

" a r i s i n g out of or r e l a t i n g t o " c o n t r a c t c o v e r e d d o c t o r ' s 

c l a i m t h a t he was f r a u d u l e n t l y i n d u c e d t o e n t e r i n t o 

agreement). 

The Bank argues t h a t the j u r y - t r i a l w a i v e r s i n the 

g u a r a n t y agreements e x e c u t e d by Busby f a l l w i t h i n the b r o a d e r 

c a t e g o r y , c o v e r i n g "any a c t i o n i n any way connected w i t h " the 

g u a r a n t y agreements. Busby argues t h a t none of h i s c l a i m s are 

"connected w i t h " the g u a r a n t y agreements "as t h a t phrase i s 

used i n the j u r y w a i v e r . " R e l y i n g on P a r k e r v. S t a t e , 333 So. 

2d 806, 809 ( A l a . 1976), Busby argues t h a t " [ t ] h e language 

'connected w i t h ' a p p l i e s o n l y p r o s p e c t i v e l y a f t e r an event has 

o c c u r r e d . " Busby's b r i e f , a t 9. He contends t h a t the Bank's 

a l l e g e d m i s r e p r e s e n t a t i o n s p receded h i s s i g n i n g the g u a r a n t y 
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agreements, and he argues t h a t , " [ b ] y analogy, 'connected 

w i t h ' would a p p l y o n l y t o conduct o c c u r r i n g a f t e r a c o n t r a c t 

has been e n t e r e d i n t o because t h e r e i s no c o n t r a c t w i t h which 

the conduct can be connected u n t i l the c o n t r a c t a c t u a l l y 

e x i s t s . " Busby's b r i e f , a t 9-10. 

Busby's r e l i a n c e on P a r k e r i s m i s p l a c e d . In P a r k e r , t h i s 

C o urt c o n s i d e r e d the q u e s t i o n "whether an o f f i c e h o l d e r may be 

impeached f o r [a c r i m i n a l ] o f f e n s e i n v o l v i n g moral t u r p i t u d e 

which o c c u r r e d p r i o r t o h i s assumption of o f f i c e . " 333 So. 2d 

a t 806. The Court i n t e r p r e t e d a c o n s t i t u t i o n a l p r o v i s i o n 

p r o v i d i n g f o r the removal from o f f i c e of c e r t a i n S t a t e 

o f f i c e r s 

" ' f o r w i l l f u l n e g l e c t of duty, c o r r u p t i o n i n o f f i c e , 
incompetency, or intemperance i n the use of 
i n t o x i c a t i n g l i q u o r s or n a r c o t i c s t o such an e x t e n t , 
i n view of the d i g n i t y of the o f f i c e and importance 
of i t s d u t i e s , as u n f i t s the o f f i c e r f o r the 
d i s c h a r g e of such d u t i e s , or f o r any o f f e n s e 
i n v o l v i n g moral t u r p i t u d e w h i l e i n o f f i c e , or 
committed under c o l o r t h e r e o f , or connected 
t h e r e w i t h . ' " 

333 So. 2d a t 807 ( q u o t i n g § 173, A r t . V I I , A l a . C o n s t i t u t i o n 

1901). The Court c o n c l u d e d t h a t i t c o u l d not see "how an 

i n d i v i d u a l ' s a c t s c o u l d p o s s i b l y be connected w i t h an o f f i c e 

which he d i d not h o l d e i t h e r de j u r e or de f a c t o a t the time 
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the a l l e g e d a c t s were committed." 333 So. 2d a t 809. The 

P a r k e r C o u r t ' s h o l d i n g has n o t h i n g t o do w i t h the 

i n t e r p r e t a t i o n of c o n t r a c t u a l language of any k i n d , i n c l u d i n g 

whether the s i g n a t o r y of the c o n t r a c t has waived the r i g h t t o 

a j u r y t r i a l . 

Busby a l s o argues i n h i s b r i e f t h a t none of h i s c l a i m s 

are "connected or r e l a t e d t o an i n t e r p r e t a t i o n and performance 

of the g u a r a n t y b u t , i n s t e a d , t o [the Bank's] i n s i s t e n c e on 

c o m p e l l i n g Busby t o pay amounts the [Bank] i t s e l f has agreed 

Busby does not owe." Busby's b r i e f , a t 17. We d i s a g r e e . In 

h i s i n i t i a l c o m p l a i n t , Busby a l l e g e d t h a t the Bank 

f r a u d u l e n t l y r e p r e s e n t e d t o him t h a t i t would modify the 

amount he had g u a r anteed and t h a t the Bank breached i t s 

g u a r a n t y agreements w i t h him because i t "caus[ed] the g u a r a n t y 

t o cover a d i f f e r e n t , l a r g e r amount of debt than agreed upon 

by [Busby]." He a l s o sought a judgment d e c l a r i n g t h a t he was 

"not i n d e b t e d t o [the Bank] because the o r i g i n a l g u a r a n t y was 

t e r m i n a t e d by agreement." In h i s amended c o m p l a i n t , Busby 

f u r t h e r a l l e g e d t h a t the Bank "engaged i n d e c e p t i v e b e h a v i o r " 

when i t p r e s e n t e d him w i t h i n c o m p l e t e g u a r a n t y agreements f o r 

h i s s i g n a t u r e and then f i l l e d i n the b l a n k s i n those 
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agreements w i t h o u t h i s knowledge or p e r m i s s i o n ; t h a t the Bank 

engaged i n p r o m i s s o r y f r a u d when i t i n d u c e d him t o s i g n 

g u a r a n t y agreements t h a t were i n c o r r e c t as r e p r e s e n t e d , which 

e r r o r s the Bank d i d not i n t e n d t o c o r r e c t when i t made them; 

t h a t the Bank breached i t s duty " t o make f u l l and t r u t h f u l 

d i s c l o s u r e s i n c o n n e c t i o n w i t h a l l i t s l o a n s " ; t h a t the Bank 

f r a u d u l e n t l y s u p p r e s s e d i t s i n t e n t t o h o l d him l i a b l e f o r more 

than he agreed t o guarantee; and t h a t the Bank f a i l e d t o 

m i t i g a t e i t s damages. The j u r y - t r i a l w a i v e r language i n the 

guar a n t y agreements says not o n l y t h a t b o t h the Bank and Busby 

waive a j u r y t r i a l i n "any a c t i o n by bank or by g u a r a n t o r i n 

any way connected w i t h t h i s g u a r a n t y , " but a l s o t h a t the Bank 

and Busby waive a j u r y t r i a l as t o "the o b l i g a t i o n e v i d e n c e d 

hereby, i n c l u d i n g those of borrower, under or a r i s i n g from any 

o t h e r l o a n documents, the t r a n s a c t i o n ( s ) r e l a t e d h e r e t o , or 

the d e b t o r - c r e d i t o r r e l a t i o n s h i p c r e a t e d hereby." The 

f o r e g o i n g language i s s u b s t a n t i a l l y s i m i l a r t o the j u r y - t r i a l 

w a i v e r language i n AIG Baker, i n which t h i s Court h e l d t h a t 

the defendant's " a l l e g a t i o n s of f r a u d u l e n t inducement on [the 

p l a i n t i f f ' s ] p a r t i n e n t e r i n g i n t o the l e a s e agreement and the 

guar a n t y document c l e a r l y p e r t a i n t o or r e l a t e t o the l e a s e 
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agreement ( i t s n e g o t i a t i o n ) , the ' d e a l i n g s of the p a r t i e s ' 

w i t h r e s p e c t t o the l e a s e agreement and the gu a r a n t y document, 

and a ' d i s p u t e or c o n t r o v e r s y ' between the p a r t i e s . " 49 So. 

3d a t 1202. In t h i s case, the j u r y - t r i a l w a i v e r language 

c l e a r l y a p p l i e s t o a l l of Busby's a l l e g a t i o n s t h a t are " i n any 

way connected w i t h " the gu a r a n t y agreements, "the 

t r a n s a c t i o n ( s ) r e l a t e d h e r e t o , " or "the d e b t o r - c r e d i t o r 

r e l a t i o n s h i p " c r e a t e d by the gu a r a n t y agreements. We conclude 

t h a t the scope of the j u r y - t r i a l w a i v e r language i n the 

gua r a n t y agreements i s br o a d enough t o encompass Busby's 

c l a i m s . 

We note t h a t Busby contends t h a t the Bank s u b m i t t e d 

d e p o s i t i o n t e s t i m o n y t o t h i s C ourt t h a t i t d i d not p r e s e n t t o 

the t r i a l c o u r t when t h a t c o u r t d e n i e d the Bank's motion t o 

s t r i k e Busby's j u r y demand. T h e r e f o r e , Busby argues, the Bank 

does not have a c l e a r l e g a l r i g h t t o a w r i t of mandamus 

because, he argues, the Bank can f i l e a motion t o r e c o n s i d e r 

w i t h the t r i a l c o u r t t h a t i n c l u d e s the m a t e r i a l the t r i a l 

c o u r t d i d not p r e v i o u s l y c o n s i d e r . The Bank r e p l i e s t h a t i t 

has s u b m i t t e d n o t h i n g t o t h i s Court t h a t i t d i d not submit t o 

the t r i a l c o u r t . I t a t t a c h e d t o i t s r e p l y b r i e f an e - f i l e d 

stamped copy of i t s motion t o s t r i k e the j u r y demand and 
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E x h i b i t A a t t a c h e d t o t h a t motion, which c o n s i s t e d of e x c e r p t s 

and e x h i b i t s from Busby's d e p o s i t i o n . The Bank says t h a t the 

same d e p o s i t i o n e x c e r p t s are i n c l u d e d i n Appendix C t o i t s 

p e t i t i o n f o r a w r i t of mandamus f i l e d w i t h t h i s C o u r t . T h i s 

Court has r e v i e w e d the e x h i b i t s and appendices and has 

determined t h a t the Bank has not s u b m i t t e d any documentation 

t o t h i s C ourt t h a t was not b e f o r e the t r i a l c o u r t . T h e r e f o r e , 

we conclude t h a t the Bank has demonstrated t h a t i t has a c l e a r 

l e g a l r i g h t t o have Busby's j u r y demand s t r i c k e n . 

IV. C o n c l u s i o n 

We g r a n t the p e t i t i o n , and we d i r e c t the t r i a l c o u r t t o 

v a c a t e i t s o r d e r denying the Bank's motion t o s t r i k e Busby's 

j u r y demand and t o e n t e r an o r d e r g r a n t i n g the Bank's motion. 
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