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S & M, LLC, d/b/a Huntsville Cab Company 

v. 

Kevin Burchel, as personal representative of the estate of 
Roy William Burchel 

Appeal from Morgan C i r c u i t Court 
(CV-10-43) 

BRYAN, Judge. 

S & M, LLC, d/b/a H u n t s v i l l e Cab Company ( " H u n t s v i l l e 

Cab"), appeals from a judgment i n f a v o r of K e v i n B u r c h e l , the 

p e r s o n a l r e p r e s e n t a t i v e o f the e s t a t e o f Roy W i l l i a m B u r c h e l 

("the p e r s o n a l r e p r e s e n t a t i v e " ) . We a f f i r m . 
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On A p r i l 21, 2008, a t a x i c a b owned by H u n t s v i l l e Cab was 

damaged i n a c o l l i s i o n w i t h an automobile d r i v e n by Roy 

W i l l i a m B u r c h e l ("Roy") i n De c a t u r . The c o s t t o r e p a i r the 

t a x i c a b would have exceeded i t s f a i r market v a l u e ; t h e r e f o r e , 

H u n t s v i l l e Cab r e p l a c e d the damaged t a x i c a b i n s t e a d o f 

r e p a i r i n g i t . 

H u n t s v i l l e Cab sued Roy i n the Morgan D i s t r i c t C o u r t , 

s e e k i n g t o r e c o v e r damages not o n l y f o r the damage t o i t s 

t a x i c a b but a l s o f o r l o s s of i t s use. While the a c t i o n was 

pending i n the d i s t r i c t c o u r t , Roy p a i d H u n t s v i l l e Cab the 

f a i r market v a l u e of the t a x i c a b , which was $5,387.50, and the 

c o s t i n c u r r e d by H u n t s v i l l e Cab i n m o d i f y i n g the replacement 

automobile t o make i t s u i t a b l e f o r use as a t a x i c a b , 1 which 

t o t a l e d $2,765.95. Roy d i e d w h i l e the a c t i o n was pending i n 

the d i s t r i c t c o u r t , and the p e r s o n a l r e p r e s e n t a t i v e was 

s u b s t i t u t e d f o r Roy. F o l l o w i n g a t r i a l , the d i s t r i c t c o u r t 

e n t e r e d a judgment i n f a v o r o f the p e r s o n a l r e p r e s e n t a t i v e 

w i t h r e s p e c t t o H u n t s v i l l e Cab's c l a i m f o r damages f o r l o s s o f 

1The m o d i f i c a t i o n s n e c e s s a r y t o make the replacement 
automobile s u i t a b l e f o r use as a t a x i c a b i n c l u d e d , among o t h e r 
t h i n g s , i n s t a l l i n g a meter and a r a d i o i n i t , i n s t a l l i n g a 
l i g h t on i t s r o o f , p a i n t i n g i t , and i n s t a l l i n g l e t t e r i n g on 
i t . 
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use o f the t a x i c a b . 

H u n t s v i l l e Cab appealed t o the Morgan C i r c u i t C ourt f o r 

a t r i a l de novo. F o l l o w i n g a bench t r i a l , the c i r c u i t c o u r t , 

on September 14, 2011, e n t e r e d a judgment i n f a v o r of the 

p e r s o n a l r e p r e s e n t a t i v e w i t h r e s p e c t t o H u n t s v i l l e Cab's c l a i m 

f o r damages f o r l o s s o f use of the t a x i c a b . I n p e r t i n e n t p a r t , 

the c i r c u i t c o u r t ' s judgment s t a t e s : 

"A number of m a t e r i a l f a c t s i n t h i s case are 
u n d i s p u t e d . On A p r i l 1, 2008, [ H u n t s v i l l e Cab's] 
t a x i cab was s t r u c k i n the s i d e by a v e h i c l e 
o p e r a t e d by the decedent, Roy B u r c h e l . B u r c h e l i s 
l i a b l e f o r the damage caused t o the cab. I t was 
deemed t o be a t o t a l l o s s and was not r e p a i r e d by 
[ H u n t s v i l l e Cab]. [ R o y ] p a i d [ H u n t s v i l l e Cab] 
$8,153.45 f o r the l o s s of i t s v e h i c l e p l u s the c o s t 
of o u t f i t t i n g i t as a cab. The s o l e i s s u e f o r the 
C o urt t o d e c i d e i s what l o s s - o f - u s e damages, i f any, 
[ H u n t s v i l l e Cab] i s e n t i t l e d t o r e c o v e r from the 
date of the wreck u n t i l i t o b t a i n e d a replacement 
v e h i c l e and o u t f i t t e d i t f o r s e r v i c e as a cab. 

"The C o u r t ' s d e c i s i o n on [ H u n t s v i l l e Cab's] 
demand f o r l o s s - o f - u s e damages i s c o n t r o l l e d by the 
f o l l o w i n g r u l e of l a w : a p a r t y cannot r e c o v e r 
damages f o r b o t h the t o t a l l o s s of a v e h i c l e and the 
l o s s of use of t h a t same v e h i c l e . F u l l e r v. M a r t i n , 
[41 A l a . App. 160, 164] 125 So. 2d 4, 7 (1960); L a r y  
v. V a l i a n t I nsurance Co., 864 So. 2d 1105, 1110 
( A l a . C i v . App. 2002). Because [Roy] has p a i d 
[ H u n t s v i l l e Cab] the v a l u e of the t o t a l e d cab which 
i t d i d not r e p a i r , [ H u n t s v i l l e Cab] as a m a t t e r of 
law i s not e n t i t l e d t o r e c o v e r l o s s - o f - u s e damages. 

" A c c o r d i n g l y , i t i s ORDERED AND ADJUDGED by the 
C o urt t h a t a judgment be, and hereby i s , r e n d e r e d i n 
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f a v o r o f the [ p e r s o n a l r e p r e s e n t a t i v e ] and a g a i n s t 
[ H u n t s v i l l e Cab] on the r e m a i n i n g c l a i m f o r damages 
i n t h i s case. The [ p e r s o n a l r e p r e s e n t a t i v e ] i s 
d i s c h a r g e d from any f u r t h e r o b l i g a t i o n or l i a b i l i t y 

t o [ H u n t s v i l l e Cab]." 

H u n t s v i l l e Cab t i m e l y a p p e a l e d t o the supreme c o u r t , 

which t r a n s f e r r e d the appe a l t o t h i s c o u r t p u r s u a n t t o § 12-2-

7 ( 6 ) , A l a . Code 1975. 

H u n t s v i l l e Cab argues t h a t the c i r c u i t c o u r t e r r e d i n 

d e t e r m i n i n g t h a t i t was not e n t i t l e d t o r e c o v e r damages f o r 

l o s s of use o f the t a x i c a b because i t had been compensated f o r 

the t o t a l l o s s o f the t a x i c a b . Because the m a t e r i a l f a c t s are 

u n d i s p u t e d , the i s s u e b e f o r e us i n v o l v e s o n l y the c i r c u i t 

c o u r t ' s a p p l i c a t i o n of the law t o u n d i s p u t e d f a c t s . T h e r e f o r e , 

our r e v i e w i s de novo. See S t a t e Farm Mut. Auto. I n s . Co. v.  

M o t l e y , 909 So. 2d 806, 810 ( A l a . 2005) ("Because the i s s u e s 

b e f o r e us i n v o l v e o n l y the a p p l i c a t i o n o f law t o u n d i s p u t e d 

f a c t s , our r e v i e w i s de novo."). 

In Hunt v. Ward, 262 A l a . 379, 79 So. 2d 20 (1955), the 

supreme c o u r t a ddressed the measure of damages f o r an 

automobile damaged i n a c o l l i s i o n . In p e r t i n e n t p a r t , the 

supreme c o u r t s t a t e d : 
"The p r i m a r y r u l e i s g e n e r a l l y s t a t e d t o be t h a t 

the damage i s embraced i n the f o r m u l a t h a t i t i s the 
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d i f f e r e n c e i n the v a l u e of the [automobile] b e f o r e 
and a f t e r the a c c i d e n t , caused by the a c c i d e n t . I f  
i t i s so damaged as not t o be r e p a i r a b l e and has no  
v a l u e a f t e r the a c c i d e n t , i t would be s i m p l y i t s  
v a l u e a t the time of the a c c i d e n t ( l e s s i t s junk  
v a l u e , i f any). On t h i s amount i n t e r e s t s h o u l d be 
a l l o w e d . I f i t i s r e p a i r a b l e and the owner sees f i t  
t o r e p a i r i t and w h i l e d o i n g so he i s d e p r i v e d of  
i t s use and i n c u r s o t h e r expense i n t h a t c o n n e c t i o n , 
he may have the r e a s o n a b l e c o s t of the p a r t s and 
l a b o r i n making the r e p a i r s t o g e t h e r w i t h the 
r e a s o n a b l e c o s t o f t r a n s p o r t i n g i t and o t h e r 
i n c i d e n t a l c o s t , i f any, and the r e a s o n a b l e v a l u e of  
i t s use or h i r e d u r i n g t h a t t i m e , on the t h e o r y t h a t  
he c o u l d have h i r e d one f o r use d u r i n g t h a t p e r i o d : 
a l s o i n t e r e s t on the t o t a l as i n d i c a t e d above." 

262 A l a . a t 384-85, 79 So. 2d a t 25-26 (emphasis added). 

C i t i n g Hunt v. Ward, among o t h e r a u t h o r i t i e s , the c o u r t 

of appeals s t a t e d i n F u l l e r v. M a r t i n , 41 A l a . App. 160, 164, 

125 So. 2d 4, 7 ( A l a . Ct. App. 1960): 

"The g e n e r a l r u l e i s t h a t i f the automobile i s 
i n j u r e d so t h a t i t cannot be r e p a i r e d the measure of 
damages i s i t s v a l u e i m m e d i a t e l y b e f o r e the 
a c c i d e n t , l e s s i t s wreckage v a l u e , i f any. Recovery  
cannot be had f o r b o t h t o t a l l o s s of an a u t o m o b i l e  
and l o s s of use of the same v e h i c l e . " 

(Emphasis added.) L i k e w i s e , i n L a r y v. V a l i a n t Insurance Co., 

864 So. 2d 1105, 1110 ( A l a . C i v . App. 2002), t h i s c o u r t 

s t a t e d : "Our supreme c o u r t has p r e v i o u s l y h e l d t h a t 

' [ r ] e c o v e r y cannot be had f o r b o t h t o t a l l o s s of an a u t o m o b i l e 

and l o s s of use of the same v e h i c l e . ' F u l l e r v. M a r t i n , 41 
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A l a . App. 160, 164, 125 So. 2d 4, 7 (1960) ( c i t i n g Hunt v.  

Ward, 262 A l a . 379, 79 So. 2d 20 (1955)) . " 

D e s p i t e the r u l e e s t a b l i s h e d by the f o r e g o i n g a u t h o r i t i e s 

t h a t damages f o r l o s s o f use may not be r e c o v e r e d i f the 

damaged automobile i s a t o t a l l o s s and the owner i s 

compensated f o r i t s t o t a l l o s s , H u n t s v i l l e Cab argues t h a t 

W i l s o n & Co. v. Sims, 250 A l a . 414, 34 So. 2d 689 (1948), 

i n d i c a t e s t h a t i n " c e r t a i n c i r c u m s t a n c e s " damages f o r l o s s of 

use o f a damaged commercial v e h i c l e may be r e c o v e r e d d e s p i t e 

i t s b e i n g a t o t a l l o s s and the owner's h a v i n g been compensated 

f o r i t s t o t a l l o s s . In W i l s o n & Co. v. Sims, a commercial 

v e h i c l e owned by Ramona Sims was damaged i n a c o l l i s i o n w i t h 

an v e h i c l e owned by W i l s o n & Co., I n c . ("Wilson"), which 

r e s u l t e d i n Sims's v e h i c l e b e i n g out of s e r v i c e w h i l e i t was 

r e p a i r e d . Sims sued W i l s o n , and, d u r i n g t r i a l , i n t r o d u c e d a 

l e a s e i n d i c a t i n g t h a t her v e h i c l e was l e a s e d t o Deaton Truck 

L i n e s when i t was damaged and i n d i c a t i n g the amount of r e n t 

she had l o s t as a r e s u l t of her v e h i c l e b e i n g out o f s e r v i c e 

f o r r e p a i r s . Sims d i d not i n t r o d u c e any e v i d e n c e t e n d i n g t o 

prove the market r e n t a l v a l u e o f her v e h i c l e w h i l e i t was out 

of s e r v i c e f o r r e p a i r s . Moreover, the j u r y was not i n s t r u c t e d 
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r e g a r d i n g the a p p l i c a b l e measure of damages. The j u r y r e t u r n e d 

a v e r d i c t i n f a v o r of Sims, and W i l s o n appealed. R e v e r s i n g the 

judgment i n f a v o r o f Sims, the supreme c o u r t s t a t e d , i n 

p e r t i n e n t p a r t : 

"The r u l e i n Alabama f o r the measure of damages 
f o r the i n j u r y t o a commercial v e h i c l e i s the 
damages which would remunerate the p l a i n t i f f f o r 
n e c e s s a r y r e p a i r s i n s u b s t a n t i a l l y r e s t o r i n g the 
v e h i c l e t o i t s former c o n d i t i o n and the market v a l u e 
of i t s use or h i r e d u r i n g the time r e q u i r e d t o make 
such r e p a i r s and f i t i t f o r b u s i n e s s . Southern Ry.  
Co. v. Reeder, 152 A l a . 227, 236, 44 So. 699, 126 
Am.St.Rep. 23 [ ( 1 9 0 7 ) ] ; P l y l a r v. Jones, 207 A l a . 
372, 92 So. 445 [ ( 1 9 2 2 ) ] . T h i s seems t o be the r u l e 
i n most of the j u r i s d i c t i o n s . 4 A.L.R. 1352, 
A n n o t a t i o n a; 1355 b; 78 A.L.R. 911, A n n o t a t i o n a, 
912 b. 

"The j u r y was g i v e n no i n s t r u c t i o n s as t o the 
c o r r e c t measure of damages i n the case, nor was 
t h e r e any e v i d e n c e of the r e a s o n a b l e v a l u e of the 
use or h i r e o f the d i s a b l e d v e h i c l e d u r i n g the 
p e r i o d i t was out of s e r v i c e f o r n e c e s s a r y r e p a i r s . 
The j u r y was a l l o w e d t o s p e c u l a t e as t o t h i s element 
of damages and t o p r o c e e d on the wrong t h e o r y i n 
awarding a r e c o v e r y and the p r e d i c a t e f o r e r r o r l a i d 
i n t h i s r e g a r d by o b j e c t i o n t o c e r t a i n e v i d e n c e and 
i n motion f o r new t r i a l n e c e s s i t a t e s a r e v e r s a l o f 
the judgment. 

"The w r i t t e n l e a s e (noted by the r e p o r t e r ) of 
the [ v e h i c l e ] t o Deaton Truck L i n e s a f f o r d e d no 
b a s i s on which t o r e s t such an award, s i n c e t h e r e 
was no p r o o f t h a t the l e a s e was commensurate w i t h 
the market or r e a s o n a b l e r e n t a l v a l u e of the v e h i c l e 
and i t s i n t r o d u c t i o n d i d not s u f f i c e as p r o o f t o 
s a t i s f y the r u l e as t o the measure of t h i s element 
of damages nor t o r e l i e v e them from b e i n g 
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s p e c u l a t i v e . 

"[Sims] sought t o r e s t r e c o v e r y f o r the l o s s of 
use o f the [ v e h i c l e ] on p r o o f of l o s s of p r o f i t s 
d u r i n g the p e r i o d i t was l a i d up f o r r e p a i r s , but 
t h i s i s not p e r m i s s i b l e i n t h i s k i n d o f a case. The 
w eight of a u t h o r i t y does not s u p p o r t such a t h e o r y 
nor have our own c o u r t s s a n c t i o n e d i t . The f o l l o w i n g 
t e x t i n American J u r i s p r u d e n c e , V o l . 5, p. 908, § 
751, s t a t e s what we c o n c e i v e t o be the p e r t i n e n t 
r u l e : 'While the l o s s o f p r o s p e c t i v e p r o f i t s may, i n 
c e r t a i n c i r c u m s t a n c e s , be c o n s i d e r e d as an element 
of damages f o r i n j u r y t o a commercial v e h i c l e , the 
w eight of a u t h o r i t y i s t o the c o n t r a r y . In no event, 
however, may one r e c o v e r f o r l o s s o f p r o f i t s t h a t 
are p u r e l y s p e c u l a t i v e or p r o b l e m a t i c a l . ' 

"The ' c e r t a i n c i r c u m s t a n c e s ' mentioned i n the 
quoted t e x t -- and not here p e r t i n e n t under the 
p l e a d i n g and p r o o f i f such e x c e p t i o n t o the r u l e 
were t o be approved -- g e n e r a l l y appears t o r e f e r t o 
those cases where an award of l o s s of p r o f i t s i s 
a l l o w e d when no s u b s t i t u t e motor v e h i c l e can be 
o b t a i n e d i n the market w h i l e p l a i n t i f f ' s v e h i c l e i s 
b e i n g r e p a i r e d . 4 A.L.R. 1361 c, and c a s e s ; 42 C.J. 
1294, § 1171, and cases n. 52, 53, p. 1298, § 1179, 
n. 32." 

250 A l a . a t 415-16, 34 So. 2d a t 690-91 (emphasis added). 

H u n t s v i l l e Cab argues t h a t the case now b e f o r e us f a l l s 

w i t h i n the " c e r t a i n c i r c u m s t a n c e s " r e f e r r e d t o i n W i l s o n & Co.  

v. Sims and t h a t , t h e r e f o r e , i t was e n t i t l e d t o r e c o v e r 

damages f o r l o s s of use o f i t s t a x i c a b w h i l e i t l o c a t e d and 

m o d i f i e d a replacement a u t o m o b i l e . However, i n W i l s o n & Co. v.  

Sims the damaged v e h i c l e was r e p a i r a b l e and was i n d e e d 
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r e p a i r e d . In the p r e s e n t case, on the o t h e r hand, H u n t s v i l l e 

Cab's t a x i c a b was not r e p a i r a b l e -- i t was a t o t a l l o s s . 

W i l s o n & Co. v. Sims i s c o n s i s t e n t w i t h Hunt v. Ward i n 

i n d i c a t i n g t h a t i f the damaged automobile " i s r e p a i r a b l e and 

the owner sees f i t t o r e p a i r i t and w h i l e d o i n g so he i s 

d e p r i v e d o f i t s use ... he may have ... the r e a s o n a b l e v a l u e 

of i t s use or h i r e d u r i n g t h a t t i m e , on the t h e o r y t h a t he 

c o u l d have h i r e d one f o r use d u r i n g t h a t p e r i o d " 262 A l a . 

at 385, 79 So. 2d a t 26. However, because the damaged v e h i c l e 

i n W i l s o n & Co. v. Sims was r e p a i r a b l e and the owner e l e c t e d 

t o have i t r e p a i r e d , i t does not p u r p o r t t o s t a t e a r u l e 

a p p l i c a b l e when the damaged automobile i s a t o t a l l o s s and the 

owner has been compensated f o r i t s t o t a l l o s s . When the 

damaged automobile i s a t o t a l l o s s and the owner has been 

compensated f o r i t s t o t a l l o s s , the r u l e i n Alabama i s t h a t 

the owner may not r e c o v e r damages f o r l o s s of use. See Hunt v.  

Ward, L a r y v. V a l i a n t I n s . Co., and F u l l e r v. M a r t i n . Thus, 

H u n t s v i l l e Cab's argument based on W i l s o n & Co. v. Sims has no 

m e r i t . 

H u n t s v i l l e Cab a l s o argues t h a t t h i s c o u r t s h o u l d change 

the r u l e i n Alabama t h a t , i f the damaged automobile i s a t o t a l 
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l o s s and the owner has been compensated f o r i t s t o t a l l o s s , 

the owner may not r e c o v e r damages f o r l o s s of use because, 

H u n t s v i l l e Cab says, (1) the r u l e p r e v e n t s H u n t s v i l l e Cab from 

b e i n g made whole, which i s the purpose of compensatory 

damages; (2) economic f a c t o r s have changed s i n c e Hunt v. Ward 

and F u l l e r v. M a r t i n were d e c i d e d ; (3) o t h e r j u r i s d i c t i o n s 

a l l o w the owner o f a damaged automobile t h a t i s a t o t a l l o s s 

t o r e c o v e r damages f o r l o s s of use; and (4) i t i s i l l o g i c a l t o 

a l l o w the owner of a damaged automobile t h a t i s r e p a i r a b l e t o 

r e c o v e r damages f o r l o s s o f use w h i l e d e n ying such a r e c o v e r y 

t o the owner o f a damaged automobile t h a t i s a t o t a l l o s s . 

However, the supreme c o u r t e s t a b l i s h e d the e x i s t i n g r u l e i n 

Hunt v. Ward, and t h i s c o u r t i s bound by supreme c o u r t 

p r e c e d e n t . See § 12-3-16, A l a . Code 1975 ("The d e c i s i o n s of 

the Supreme Court s h a l l govern the h o l d i n g s and d e c i s i o n s o f 

the c o u r t s of appeals " ) . T h e r e f o r e , we must a p p l y the 

e x i s t i n g r u l e i n the p r e s e n t case. Because H u n t s v i l l e Cab's 

t a x i c a b was a t o t a l l o s s and H u n t s v i l l e Cab had been 

compensated f o r the t o t a l l o s s of the t a x i c a b , the c i r c u i t 

c o u r t p r o p e r l y d e t e r m i n e d t h a t H u n t s v i l l e Cab was not e n t i t l e d 

t o r e c o v e r damages f o r l o s s o f use o f the t a x i c a b . 
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A c c o r d i n g l y , we a f f i r m the judgment o f the c i r c u i t c o u r t . 

AFFIRMED. 

P i t t m a n , Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs s p e c i a l l y . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g s p e c i a l l y . 

Because t h i s c o u r t i s bound by our supreme c o u r t ' s 

d e c i s i o n i n Hunt v. Ward, 262 A l a . 379, 79 So. 2d 20 (1955), 

I concur f u l l y i n the main o p i n i o n . I w r i t e s p e c i a l l y t o 

i n d i c a t e my disagreement w i t h the h o l d i n g i n Hunt t h a t l o s s -

o f - u s e damages are l i m i t e d t o damaged but r e p a i r a b l e 

commercial v e h i c l e s and not a v a i l a b l e i n the case o f a damaged 

commercial v e h i c l e t h a t cannot be r e p a i r e d . I agree, i n s t e a d , 

w i t h the Supreme Court of Oklahoma, which, as t o t h i s i s s u e , 

has w r i t t e n : 

" ' [ T ] h i s Court f a i l s t o see any l o g i c a l or p r a c t i c a l 
reason f o r a d i s t i n c t i o n between r e p a i r a b l e and 
u n r e p a i r a b l e damage t o a commercial v e h i c l e which 
would j u s t i f y l o s s of use f o r the former and not f o r 
the l a t t e r even though the owner s u f f e r s l o s s 
because he cannot i m m e d i a t e l y r e p l a c e the v e h i c l e . 
In b o t h i n s t a n c e s the owner has l o s t the same t h i n g , 
the use o f h i s v e h i c l e , and he s h o u l d be a b l e t o 
r e c o v e r t h i s l o s s o f use i n e i t h e r c a s e . ' " 

DTS Tank Serv., I n c . v. Vanderveen, 683 P.2d 1345, 1347 (Okla. 

1984) ( q u o t i n g Dennis v. F o r d Motor Co., 471 F.2d 733, 736 (3d 

C i r . 1973)). See a l s o Long v. M c A l l i s t e r , 319 N.W.2d 256, 

259-61 (Iowa 1982). I urge our supreme c o u r t t o r e c o n s i d e r 

i t s h o l d i n g i n Hunt and t o adopt what, i n my o p i n i o n , i s the 

more r a t i o n a l approach t o f u l l y compensating an i n j u r e d p a r t y 
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f o r the t o t a l l o s s of i t s commercial v e h i c l e by a l l o w i n g t h a t 

i n j u r e d p a r t y t o r e c o v e r damages f o r the l o s s o f use of t h a t 

v e h i c l e d u r i n g the time i t seeks a replacement v e h i c l e . 
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