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IN THE SUPREME COURT OF ALABAMA

CASE NO. 1090084

THE HEALTH CARE AUTHORITY FOR BAPTIST HEALTH,
AN AFFILIATE OF UAB HEALTH SYSTEM d/b/a
BAPTIST MEDICAL CENTER EAST,
Defendant/Appellant,

V.

KAY E. DAVIS, AS EXECUTRIX OF THE ESTATE OF
LAUREE DURDEN ELLISON, DECEASED,

Plaintiff/Appellee.

ON APPEAL FROM THE CIRCUIT COURT OF
MONTGOMERY COUNTY, ALABAMA
NO. Cv-06-1475

MOTION FOR LEAVE TO APPEAR AS AMICI CURIAE

"One Man With Courage Makes a Majority"!

No present Justice was a member of this Court when the
original opinion in Ex parte Cranman was released with a 7-2
vote in favor of conferring the State's immunity on all State-

employed health-care providers. After thoughtfully

'Anonymous saying, Bartlett's Familiar Quotations, p.
503b (14™ ed. 1968).



considering an earnest application for rehearing supported by
a comprehensive amicus curiae Dbrief that respectfully
demonstrated the errors in the Court's reasoning, the Court
withdrew its original opinion and voted that state-employed
health-care providers are not immune under Art. § 14, Ala.
Const. 1901.2 Thoughtful Justices had the patience and
courage to carefully consider the arguments on rehearing. The
result was a reversal from 7-2 in favor of immunity to 7-2
against immunity.

The below-signed members of +the Alabama State Bar
likewise move for leave to file a brief as amici curiae to
urge the Court on rehearing to reverse its January 14, 2011,
opinion and to correctly declare that health care authorities
are not entitled to § 14 immunity. Movants are Alabama
educators, lawyers, and retired judges affiliated by nothing

more than a sincere and genuine interest in the quality of

2Ex parte Cranman, 792 So. 2d 392 (Ala. 2000). Although
the June 16, 2000, Cranman lead opinion received only a
plurality vote, two appeals consolidated with Cranman
similarly resulted after rehearing in the overturning of
November 24, 1999, original opinions granting immunity. Ex
parte Rizk, 791 So. 2d 911 (Ala. 2000) (June 30, 2000, opinion
with 5 Justices in the majority, two concurring in the result,
and two dissenting); Wimpee by and through Johnston v. Stella,
791 So. 2d 915 (Ala. 2000) (September 1, 2000, 7-to-2 majority
opinion).



justice 1in the State of Alabama. We each are especially
attuned to the timeless importance that opinions of this Court
touching on constitutional concerns be absolutely right every
time. We earnestly believe that the January 14, 2011,
manuscript opinion in this appeal is wrong.

This Court's January 14, 2011, opinion in this appeal
extended the reach of Section 14 to cover what is still
essentially a private hospital. As legal educators, scholars
of Alabama law, and practitioners before the Bar of the
various courts of Alabama, the undersigned wish to show how
this Honorable Court has viewed a single provision of the
Alabama Constitution of 1901 in isolation and thereby has
unwittingly created a situation in which the guarantees
provided by multiple other sections of the Constitution
against government "usurpation and oppression," Art. I, § 35,
Ala. Const. 1901, have been circumvented. If State immunity
reaches this far, the very fabric of the judicial system in
Alabama is rent asunder.

For these and the other reasons argued in the brief that
is conditionally filed with this motion for leave, the amici
curiae seek leave to make these important arguments to this

Honorable Court.



Respectfully submitted,

e ) NG

W G. Wiftes, Jr.
w@dcunninghambounds.com

George M., ent, III
md@cunninghambounds.com
CUNNINGHAM BOUNDS, LLC
P. O. Box 66705

Mobile, Alabama 36660
(251) 471-6191 Telephone
(251) 479-1031 Facsimile

The following amici curiae have given permission for their
names to be electronically signed to the brief to which this
motion pertains but do not wish to formally enter an
appearance as counsel in this appeal or to receive service of
subsequent filings:

/s/ Janie 1. Shores

Hon. Janie Ledlow Shores
Associate Justice (Retired)
Supreme Court of Alabama

P. O. Box 291

Montrose, Alabama 36559-0291

/s/ Braxton L. Kittrell, Jr.
Hon. Braxton Leon Kittrell, Jr.
Circuit Judge (Retired)

Mobile County Circuit Court
bkittrell@kittrellandmiddlebrooks.com
Kittrell & Middlebrooks, LLC

P. O. Box 310

Mobile, Alabama 36601-0310
(251) 432-0102 Telephone
(251) 432-0066 Facsimile



/s/ Loyd H. Little, Jr.

Hon. Loyd Hinton Little, Jr.
Circuit Judge (Retired)

Madison County Circuit Court
loyd.little@alacourt.gov

1805 Inspiration Lane SE
Huntsville, Alabama 35801-1150
(256) 533-6811 Telephone

/s/ Donald M. Briskman

Mr. Donald Mayer Briskman
dbriskman@briskman-binion.com
Briskman & Binion, P.C.

P. O. Box 43

Mobile, Alabama 36601-0043
(251) 433-7600 Telephone
(251) 433-4485 Facsimile

/s/ Bo Cole

Mr. Charles D. (Bo) Cole
Professor of Constitutional Law
(Retired)

Cumberland School of Law

166 Oak Circle

Hayden, Alabama 35079

(205) 647-5477 Telephone

/s/ Melvin G. Cooper, Sr.

Melvin Gerald Cooper, Sr.
Chairman (Retired)

Alabama Ethics Commission
175 Chalet Woods Drive
Prattville, Alabama 36066

/s/ Bryan K. Fair
Mr. Bryan K. Fair
Tuscaloosa, Alabama

/s/ Edgar C. Gentle, III

Mr. Edgar Cuthbert Gentle III
escrowagen@aol .com

Gentle Turner & Sexton

501 Riverchase Parkway East




Suite 100

Hoover, Alabama 35244-1834
(205) 716-3000 Telephone
(205) 716-3010 Facsimile

/s/ Stephen D. Heninger

Mr. Stephen Don Heninger
steve@hgdlawfirm.com

Heninger Garrison Davis, LLC

P. O. Drawer 5058

Montgomery, Alabama 36103-5058
(334) 270-1033 Telephone
(334) 260-9396 Facsimile

/s/ Larry T. King

Mr. Lawrence Tracy King
llaking@msn.com

King Lyons & Simmons, LLC

1 Metroplex Drive Suite 280
Birmingham, Alabama 35209-6895
(205) 871-1310 Telephone
(205) 871-1370 Facsimile

/s/ David H. Marsh

Mr. David Hall Marsh
dmarsh@mrblaw.com

Marsh, Rickard & Bryan, P.C.
800 Shades Creek Parkway
Suite 600D

Birmingham, Alabama 35209-4532
(205) 879-1981 Telephone
(205) 879-1986 Facsimile

/s/ Tyrone C. Means

Mr. Tyrone Carlton Means
tcmeans@tmgslaw.com

Thomas, Means, Gillis & Seay, P.C.
P. O. Drawer 5058

Montgomery, Alabama 36103-5058
(334) 270-1033 Telephone

(334 260-9396 Facsimile

/s/ Larry W. Morris

Mr. Larry Wade Morris
Former President
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Alabama Bar Association
kbaker@morrishaynesandhornsby.com
Morris, Haynes & Hornsby

P. O. Box 1660

Alexander City, Alabama 35011-1660
(256) 329~2000 Telephone
(256) 329-2015 Facsimile

/s/ Michael L. Roberts

Mr. Michael Lee Roberts
Author, Alabama Tort Law
mlr@alabamatortlaw.com

(256) 543-0400 Telephone
(256) 543-0488 Facsimile

/s/ J. Mark White

Mr. John Mark White
Former President

Alabama Bar Association
mwhite@whitearnolddowd.com
White Arnold & Dowd P.C.
2025 3% Avenue North

Suite 500

Birmingham, Alabama 35203-3331
(205) 323-1888 Telephone
(205) 323-8907 Facsimile

/s/ D. Scott Wright

Mr. David Scott Wright
scottwright@wrightgreen.com
Wright, Green, P.C.

P. O. Box 16818

Mobile, Alabama 36616-0818
(251) 344-~-7744 Telephone
(251) 343-9629 Facsimile

CERTIFICATE OF SERVICE

I do hereby certify that I have on this 4% day of
February, 2011, filed the foregoing with the Clerk of the
Court via the Alabama Appellate Court Electronic Filing
system, and that the following parties have been served a copy



of same either by electronic mail and/or by United States
mail, first-class postage prepaid as follows:

S. Shay Samples, Esquire
Bruce J. McKee, Esquire

Hare Wynn Newell & Newton LLP
Suite 800

2025 3* Avenue North
Birmingham, Alabama 35203

Bernard Harwood, Jr., Esquire
Rosen Harwood, P.A.

Post Office Box 2727

Tuscaloosa, Alabama 35403-2727
bharwood@rosenharwood. com

Sybil V. Newton, Esquire

Randal H. Sellers, Esquire

Starnes & Atchison LLP

Post Office Box 598512

Birmingham, Alabama 35259-8512

Pamela B. Slate, Esquire
Slate Carter Comer PLLC

Post Office Box 388
Montgomery, Alabama 36101

pslate@slatecartercomer.com

Oakley Melton, Jr., Esquire

Joe Espy, III, Esquire

J. Flynn Mozingo, Esquire

Melton, Espy & Williams, PC

Post Office Drawer 5130
Montgomery, Alabama 36103-5130
fmozingo@mewlegal .com

Attorney General Luther Strange
500 Dexter Avenue
Montgomery, Alabama 36130
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