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Don’t neglect the nurse’s duty of care

Nurses serve as advocates for their patients. When something goes wrong and a doctor breaches the standard of care, the nurse has a duty to speak up.

Michael A. Worel and David G. Wirtes Jr.
Florence Nightingale established nursing principles—including careful observation and sensitivity to the patient’s needs—in her best-known work, Notes on Nursing, in 1860. 1 Almost 150 years later, these principles still resonate in the nursing profession. According to the American Nurses Association (ANA), “The nurse promotes, advocates for, and strives to protect the health, safety, and rights of the patient.” 2
But what should happen when a nurse’s failure to promote or advocate for his or her patient’s health, safety, or rights results in injury? Are nurses expected simply to follow doctors’ orders, or are they bound to question those orders when something is amiss?

Consider an example: An elderly woman on Coumadin, an anticoagulant, falls and hits her head. She goes to the emergency room with an obvious head wound, but the emergency room physician elects not to order a CT scan, choosing instead to place the woman in the hospital for observation.

The next day, over the course of five hours, the patient deteriorates neurologically. On four different occasions, the nurse informs the attending physician, who is out of the hospital, of the progressive deterioration, but the doctor elects not to visit the patient and instead enters phone orders for medications. The woman becomes comatose and is transferred to another hospital, where she receives a CT scan, and a subdural hematoma is discovered. The woman dies.

When the woman’s family files suit, they learn that the physicians have woefully inadequate insurance coverage. Is there a way to impose liability on the hospital for the acts and omissions of its nurses even though the physicians arguably were principally at fault? One area of potential nursing liability that a plaintiff lawyer should thoroughly explore is whether the nurse failed to fulfill his or her duty as an advocate for the patient.

The ANA’s Code of Ethics for Nurses describes this duty:

As an advocate for the patient, the nurse must be alert to and take appropriate action regarding any instances of incompetent, unethical, illegal, or impaired practice by any member of the health care team or the health care system or any action on the part of others that places the rights or best interest of the patient in jeopardy. To function effectively in this role, nurses must be knowledgeable about the Code of Ethics, standards of practice of the profession, relevant federal, state, and local laws and regulations, and the employing organization’s policies and procedures. 3

In our hypothetical scenario, this duty required the nurse to follow a chain-of-command protocol to seek consultation with another physician to protect the patient from the attending physician’s negligence. The nurse’s failure to act as an advocate for the patient was a breach of duty that exposed the hospital to liability for the patient’s injuries.

Evolution of the duty

An early and oft-cited case on the subject of a nurse’s duty to question a doctor’s orders is the Illinois Supreme Court’s 1965 decision in Darling v. Charleston Community Memorial Hospital.4 The plaintiff in that case went to a hospital with a broken leg. After a cast was placed on it, he experienced great pain and his toes became swollen and dark, then cold and insensitive. Ultimately, his leg had to be amputated below the knee.

In his lawsuit against the hospital, the plaintiff claimed that “either the nurses were derelict in failing to report developments in the case to the hospital administrator, he was derelict in bringing them to the attention of the medical staff, or the staff was negligent in failing to take action.” 5 The jury found for the plaintiff.

Upholding that verdict, the Illinois high court found that the jury could reasonably have concluded that skilled nurses would have recognized the dangerous circulation problems and informed hospital authorities if the attending physician failed to act. 6 Many jurisdictions cite the holding in the Darling case on this point.

In 1968, the Court of Appeals of New York ruled in Toth v. Community Hospital at Glen Cove that “the primary duty of a hospital’s nursing staff is to follow the physician’s orders,” but then stated in a footnote that “an exception to the rule would exist where the hospital staff knows that the doctor’s orders are so clearly contraindicated by normal practice that ordinary prudent [sic] requires inquiry into the correctness of the orders.” 7 Subsequent cases have extended this requirement “’to a situation in which hospital personnel should have known that the physician’s orders were clearly contraindicated.’” 8
Despite the clear statements of a nurse’s duty to question a physician’s orders in both Darling and Toth, few cases were reported on the subject until a 1977 case triggered the rule’s resurrection.

In Utter v. United Hospital Center, Inc. , the West Virginia Supreme Court reinstated a verdict against a hospital, holding that credible evidence existed that the hospital’s nursing staff negligently provided care for a patient. The court noted that the patient’s “deterioration continued even though the nurses called the treating physician and he, on some occasions, visited and treated the patient.” 9 The court relied largely on a nursing manual, noting, “When the doctor did nothing further, the nurse did not call the departmental chairman or any other doctor as required by the pertinent provision of the nursing manual.” 10 The opinion includes this strong language:

Nurses are specialists in hospital care who, in the final analysis, hold the well-being, in fact in some instances, the very lives of patients in their hands. In the dim hours of the night, as well as in the light of day, nurses are frequently charged with the duty to observe the condition of the ill and infirm in their care. If that patient, helpless and wholly dependent, shows sign of worsening, the nurse is charged with the obligation of taking some positive action. 11

Numerous state courts have applied this principle since then. In Bost v. Riley, the Court of Appeals of North Carolina cited Darling and held that a hospital has a duty “to make a reasonable effort to monitor and oversee the treatment which is prescribed and administered by physicians practicing at the facility.” 12 The court held that the hospital also “has the duty not to obey instructions of a physician which are obviously negligent or dangerous.” 13
In 1982, the Indiana Court of Appeals followed Darling and Toth in Poor Sisters of St. Francis Seraph of Perpetual Adoration, Inc. v. Catron. 14 The court held that hospital employees’ failure to recognize and report changes in a patient’s condition may constitute a breach of the standard of care. The court stated, “It is clear that, while in most cases the nursing staff is not negligent in following the orders given by the attending physician, an exception to this rule exists when the nurse or other hospital employee knows the doctor’s orders are not in accordance with normal medical practice.” 15
In a 1993 case, Vogler v. Dominguez, the Indiana Court of Appeals described the hospital’s duty: “If a nurse or other hospital employee fails to report changes in a patient’s condition and/or question a doctor’s orders when they are not in accord with standard medical practice and the omission results in injury to the patient, the hospital will be liable for its employee’s negligence.”16
That same year, the Kentucky Court of Appeals held in NKC Hospitals, Inc. v. Anthony that “the defense that the hospital’s nurses were only following a ‘chain of command’ by doing what Dr. Hawkins ordered is not persuasive. The nurses were not the agents of Dr. Hawkins. All involved had their independent duty to [the patient].” 17
Thus, in some states, the duty to act as an advocate is clearly established, leaving the attorney with the simple task of supplying the facts to impose liability. But even if the duty is not clearly established, you can use the nurse-as-advocate rule to shape and define the duty of care the hospital owes.

Nursing standards

According to the ANA’s Nursing’s Social Policy Statement, “all nurses are responsible for practicing in accordance with recognized standards of professional nursing practice and professional performance.” 18 The ANA says that such standards “define the nursing profession’s accountability to the public and the outcomes for which registered nurses are responsible.” 19 Nurses follow standards issued by several different entities.

Nurse practice acts. States typically have administrative codes called nurse practice acts. 20 Each state’s act is different, but most require nurses to be responsible and accountable for the quality of care they give patients.

The acts also contain language to the effect that nurses are responsible for evaluating patients’ responses to medical interventions and for involving the appropriate health team members in the evaluation process. These acts also codify nurses’ duties to be familiar with and follow nursing standards and the rules and regulations of the facilities where they work. All nurses are required by law to conform their practice to the explicit requirements of their state’s nurse practice act. 21
According to the ANA, “Nurse practice acts grant nurses the authority to practice and grant society the authority to sanction nurses who violate the norms of the profession or act in a manner that threatens the safety of the public.” 22
You can use these state standards to define the standard of care. 23 The Ohio Supreme Court held that “the statutory standards for licensure are relevant to the standard of conduct required of licensed nurses in Ohio, and may be used to prove that standard.” 24 The Nebraska Supreme Court held that the state department of health standards and regulations may be relevant as evidence of the standard of care. 25 In Illinois, “not only may expert medical testimony establish the applicable standard of care, but regulations, standards, and hospital bylaws are also admissible.” 26 In Texas, “it is well-established that state health regulations, national standards, and organizational bylaws are admissible to define the standard of care customarily offered.” 27
Courts have also allowed the use of nurse practice act standards to support the award of punitive damages. In Convalescent Services, Inc. v. Schultz, a Texas appeals court held that testimony regarding violations of that state’s nurse practice act, coupled with other evidence, would have allowed a fact-finder to “reasonably infer that by knowingly or consistently failing to comply with the proper nursing standards, [the defendant] showed conscious disregard for [the plaintiff’s] health and safety.” 28 Such evidence also supported the jury’s finding of gross negligence and an award of punitive damages.

Nursing organization standards. Another approach to establishing the nursing standard of care is to combine the ANA standards and the relevant state nurse practice act standards with those promulgated by professional nursing organizations.

For example, specialty groups such as the Nurses Association of the American College of Obstetricians and Gynecologists and the American Association of Critical-Care Nurses have their own standards. The latter is the largest specialty nursing organization, with more than 68,000 members. Its standards require that critical care nurses “intercede for patients who cannot speak for themselves in situations that require immediate action” and “monitor and safeguard the quality of care the patient receives.” 29
Last year, Okalahoma Supreme Court Justice Marian Opala wrote in a concurring opinion in Gaines v. Comanche County Medical Hospital, “While private standards promulgated by standards-making organizations have no official or legal status except to govern the conduct of the profession and industry, courts generally admit them unless a challenge is sustained.” 30 Opala also noted that nursing codes of ethics produced by the ANA, other organizations, and individual hospitals provide evidence of standards of care. 31
Nursing literature. General nursing textbooks and specialist journals can help establish the standard of care. For instance, many nursing schools use the general textbook Foundations of Nursing Practice, which asserts that a nurse must ensure that a physician’s orders are clear and will not harm the patient.

This textbook lays out appropriate steps for ensuring clarity of orders, such as contacting the nurse manager or the physician’s immediate superior, and it emphasizes caution: “It is clear that although others may be held liable for an incorrect order that results in harm to a client, the nurse surely can be held responsible for carrying out an order that would have been questioned by other reasonably prudent nurses in the same or similar circumstances.” 32
Another well-established nursing textbook, Illustrated Manual of Nursing Practice, states, “Nurses are responsible for helping patients receive adequate and safe care. If a nurse fails to identify a situation in which reasonable standards of care have been violated, the nurse and any other participating health care professional may be liable.” 33 Another textbook states, “Nurses may share liability for errors made by physicians. . . . A nurse should not proceed to perform a physician’s order if it is foreseeable that harm will come to the client.” 34
Nursing journals may also provide helpful information. For instance, an article in the Journal of Advanced Nursing notes that “polices and protocols of critical care activities provided nurses with expected standards of care which they used to legitimize their knowledge and to communicate with doctors about ’undesirable’ medical decisions.” 35 An article in the Journal of Perinatal & Neonatal Nursing explains that a perinatal nurse’s duty “has been affirmed by a growing body of case law” and states that “even in emergency situations, the nurse is expected to exercise professional judgment in evaluating the provider’s orders.” 36
Risk management publications. You also may find risk management publications, often easily accessible on the Internet, useful in establishing the standard of care. For instance, one article by a legal nurse consultant states:

As a nurse, you’re in a unique position to notice the subtle changes that can mean your patient is improving or losing ground . . . . It’s your responsibility to pass that information along to someone who has the means and authority to interpret and act on it, for the good of your patient. If that person doesn’t respond adequately, you must go to the next level of authority in the chain of command. 37
Hospital policies and procedures

Each hospital has its own chain-of-command policy, which you should request early in discovery. A hospital’s failure to have such a policy in place or failure to abide by it can form the basis of a cause of action. 38
Such policies and procedures often set forth clear guidance to nurses but are rarely consulted until after the damage is done and lawyers get involved. But these policies and procedures can be used to define the standards of care and their breach.

For a jury to rule in the plaintiff’s favor, it is critically important to establish through the above resources that the physician’s negligent act—of either commission or omission—should have been recognized by a reasonably prudent nurse and that the nurse should have recognized that harm to the patient was likely. If, for example, a certain diagnostic test is routinely ordered in a particular setting, but the doctor failed to order one in your case, you should use multiple textbooks, articles, and policies and procedures to establish how routine the test is and how obvious it should have been to the nurse that the failure to perform the test could have grave consequences for the patient.

The resources you use must be so overwhelming that anyone examining the nurse’s actions must conclude that the nurse acted not merely negligently, but also illogically, in failing to step forward as an advocate for the patient.

Michael A. Worel and David G. Wirtes Jr. are attorneys with Cunningham, Bounds, Crowder, Brown & Breedlove in Mobile, Alabama. They wish to acknowledge the help of J. Brian Duncan Jr., a third-year law student at Cumberland School of Law in Birmingham, Alabama, in preparing this article for publication.
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