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MAIN, J u s t i c e . 

R e g i o n s Bank ( " R e g i o n s " ) , as s o l e t r u s t e e o f t h e J.F.B. 

L o w r e y T r u s t ("the L o w r e y T r u s t " ) , a p p e a l s t h e Monroe C i r c u i t 

C o u r t ' s o r d e r d e n y i n g R e g i o n s ' m o t i o n t o a w a r d i t a t t o r n e y 

f e e s and c o s t s . 1 Sam G. L o w r e y , J r . , and S h e l b y Lowrey J o n e s , 

two o f t h e c u r r e n t b e n e f i c i a r i e s o f t h e L o w r e y T r u s t (Sam G. 

L o w r e y , J r . , and S h e l b y L o w r e y J o n e s a r e h e r e i n a f t e r r e f e r r e d 

t o c o l l e c t i v e l y as " t h e b e n e f i c i a r i e s " ) c r o s s - a p p e a l f r o m t h e 

t r i a l c o u r t ' s j u d g m e n t i n f a v o r o f R e g i o n s on t h e i r b r e a c h - o f -

f i d u c i a r y - d u t y c l a i m . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

On December 11, 2007, t h e b e n e f i c i a r i e s s u e d R e g i o n s , 

a l l e g i n g b r e a c h o f f i d u c i a r y d u t y . The b e n e f i c i a r i e s c l a i m e d 

t h a t R e g i o n s f a i l e d t o p r o t e c t and p r e s e r v e t h e a s s e t s o f t h e 

L o w r e y T r u s t , w h i c h c o n s i s t e d p r i m a r i l y o f a p p r o x i m a t e l y 

20,000 a c r e s o f t i m b e r l a n d l o c a t e d i n Monroe and Conecuh 

C o u n t i e s and w h i c h have been t h e s u b j e c t o f much i n t r a - f a m i l y 

l i t i g a t i o n as t h e t r i a l j u d g e s e t o u t i n i t s o r d e r and 

j u d g m e n t as f o l l o w s : 

1 R e g i o n s became t h e s o l e t r u s t e e o f t h e Lowrey T r u s t i n 
2 0 0 6 when i t merged w i t h AmSouth Bank. A l a T r u s t , I n c . , was 
named s u c c e s s o r t r u s t e e e f f e c t i v e A u g u s t 3, 2010. 
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" I I . P r i o r L i t i g a t i o n and C o u r t O r d e r H i s t o r y 

" T here has been c o n s i d e r a b l e i n t r a - f a m i l y 
l i t i g a t i o n o v e r t h e y e a r s p e r t a i n i n g t o t h e L o w r e y 
T r u s t , and t h i s C o u r t has i s s u e d s e v e r a l o r d e r s t h a t 
have a d i r e c t b e a r i n g on t h e i s s u e s i n t h i s c a s e . 
The f i r s t p e r t i n e n t o r d e r was t h e C o n s e n t D e c r e e 
( t h e '1990 O r d e r ' ) d a t e d J u l y 6, 1990, e n t e r e d i n 
'H. L o w r e y M c N e i l , e t a l . , v. Samuel G r a v e s L o w r e y . 
e t a l . , ' Case No. CV-88-114. See D e f e n d a n t ' s 
E x h i b i t 66. The more s i g n i f i c a n t p r o v i s i o n s o f t h i s 
o r d e r a r e as f o l l o w s : 

"-AmSouth Bank was a p p o i n t e d as c o - t r u s t e e 
a l o n g w i t h Sam L o w r e y , S r . 

"-The two t r u s t e e s were r e q u i r e d t o s e l e c t 
an i n d e p e n d e n t , n e u t r a l p r o f e s s i o n a l 
f o r e s t r y c o n s u l t a n t whose p r i m a r y t a s k was 
t o recommend a t i m b e r management p l a n t o 
t h e t r u s t e e s . 

"-The t i m b e r management p l a n was t o 
' b a l a n c e t h e i n t e r e s t o f t h e s u c c e s s i v e 
income b e n e f i c i a r i e s o f t h e T r u s t and t h e 
r e m a i n d e r i n t e r e s t . ' The p l a n was n o t t o 
e n d a n g e r 'the s a f e t y o f t h e p r i n c i p a l i n 
o r d e r t o p r o d u c e a l a r g e i n come' o r 
s a c r i f i c e 'income f o r t h e p u r p o s e o f 
i n c r e a s i n g t h e v a l u e o f t h e p r i n c i p a l . ' 

" - D i s t r i b u t a b l e income f r o m t h e L o w r e y 
T r u s t was t o be b a s e d on t h e a n n u a l g r o w t h 
o f t h e f o r e s t , and t h e t i m b e r management 
p l a n was t o p r o v i d e f o r c u t t i n g 'at l e a s t 
8 7 % o f t h e a v e r a g e a n n u a l g r o w t h o f t h e 
f o r e s t d u r i n g e a c h f i v e - y e a r p e r i o d , b u t 
n o t l e s s t h a n 7 5 % o f t h e a n n u a l g r o w t h i n 
any s i n g l e y e a r . ' 

"-The t i m b e r management p l a n was t o be 
p e r i o d i c a l l y r e v i e w e d and u p d a t e d . 
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" I n r e s p o n s e t o t h i s O r d e r , Mr. L o w r e y and 
AmSouth Bank s e l e c t e d Pomeroy & McGowin as t h e 
i n d e p e n d e n t f o r e s t r y c o n s u l t a n t , and Pomeroy 
s u b m i t t e d a t i m b e r management p l a n . T h i s p l a n was 
i n e f f e c t f o r 10 y e a r s i n t o 2000 and c a l l e d f o r a 
t h i n n i n g o f m a t u r e n a t u r a l p i n e s t a n d s r a t h e r t h a n 
an a g g r e s s i v e c l e a r - c u t t i n g p l a n . I t i s u n d i s p u t e d 
t h a t t h e s e l e c t i o n o f Pomeroy & McGowin was 
a p p r o p r i a t e . No one c o n t e n d s t h a t t h e Pomeroy p l a n 
was i n c o n s i s t e n t w i t h t h e 1990 O r d e r , and t h e 
[ b e n e f i c i a r i e s ] s t i p u l a t e d d u r i n g t h e t r i a l t h a t 
t h e y had no c o m p l a i n t c o n c e r n i n g t h i s p l a n o r t h e 
manner i n w h i c h t h e Bank had i m p l e m e n t e d i t . 

" F u r t h e r c o u r t p r o c e e d i n g s o c c u r r e d i n 1993. 
These p r o c e e d i n g s u l t i m a t e l y r e s u l t e d i n an O r d e r 
and Judgment d a t e d J u l y 21, 1993 ( t h e '1993 O r d e r ' ) . 
See D e f e n d a n t ' s E x h i b i t 69. T h i s O r d e r made AmSouth 
Bank t h e s o l e t r u s t e e o f t h e L o w r e y T r u s t and v e s t e d 
t h e Bank w i t h a d d i t i o n a l powers and a u t h o r i t i e s 
b e y o n d t h o s e s p e c i f i e d i n t h e W i l l . I n c l u d e d among 
t h e s e a d d i t i o n a l powers and a u t h o r i t i e s were t h e 
f o l l o w i n g : 

" c . To h o l d and r e t a i n w i t h o u t l i a b i l i t y 
f o r l o s s o r d e p r e c i a t i o n any r e a l o r 
p e r s o n a l p r o p e r t y ... w i t h o u t r e g a r d t o any 
s t a t u t o r y o r c o n s t i t u t i o n a l l i m i t a t i o n s 
a p p l i c a b l e t o t h e i n v e s t m e n t o f f u n d s and 
t h o u g h t h e r e t e n t i o n m i g h t v i o l a t e 
p r i n c i p l e s o f i n v e s t m e n t d i v e r s i f i c a t i o n , 
so l o n g as t h e t r u s t e e s h a l l c o n s i d e r t h e 
r e t e n t i o n f o r t h e b e s t i n t e r e s t s o f t h e 
t r u s t . 

"d. To s e l l a t p u b l i c o r p r i v a t e s a l e ... 
o r o t h e r w i s e d i s p o s e o f a l l o r any p o r t i o n 
o f t h e t r u s t i n s u c h manner and upon s u c h 
t e r m s and c o n d i t i o n s as t h e t r u s t e e may 
a p p r o v e . 
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"1993 O r d e r , p a r a g r a p h 3. As a c k n o w l e d g e d by t h e 
B a n k ' s w i t n e s s e s , t h i s l a n g u a g e f r o m t h e 1993 O r d e r 
d i d n o t r e q u i r e t h e Bank t o r e t a i n t h e t i m b e r l a n d ; 
h owever, i t a u t h o r i z e d t h e Bank t o e i t h e r r e t a i n o r 
s e l l t h e t i m b e r l a n d as i t t h o u g h t b e s t , w i t h o u t 
c o n c e r n o v e r s p e c i f i c i n v e s t m e n t r u l e s o r p r i n c i p l e s 
o f d i v e r s i f i c a t i o n . " 

On September 16, 2004, H u r r i c a n e I v a n made l a n d f a l l and 

moved o v e r Monroe and Conecuh C o u n t i e s , c a u s i n g s e v e r e w i n d 

damage and d e s t r u c t i o n o f much o f t h e s t a n d i n g t i m b e r owned 

by t h e L o w r e y T r u s t . I n t h e i r c o m p l a i n t , t h e b e n e f i c i a r i e s 

a v e r r e d t h a t R e g i o n s f a i l e d t o d i s c h a r g e i t s d u t y t o p r o t e c t 

and p r e s e r v e t h e a s s e t s o f t h e Lowrey T r u s t and c l a i m e d l o s s e s 

a m o u n t i n g t o a p p r o x i m a t e l y $ 13,000,000. S p e c i f i c a l l y , t h e 

b e n e f i c i a r i e s a s s e r t e d t h a t R e g i o n s s h o u l d have p u r c h a s e d 

c a s u a l t y - l o s s i n s u r a n c e on t h e t i m b e r , s h o u l d have s o l d most 

o f t h e t i m b e r l a n d b e f o r e H u r r i c a n e I v a n i n o r d e r t o d i v e r s i f y 

t h e i n v e s t m e n t s o f t h e t r u s t e s t a t e , s h o u l d have c u t t h e 

t i m b e r more r a p i d l y , o r s h o u l d have p u r s u e d some c o m b i n a t i o n 

o f t h e s e t a c t i c s i n o r d e r t o p r e s e r v e t h e c o r p u s o f t h e L o w r e y 

T r u s t . 

From June 28, 2010, t h r o u g h J u l y 2, 2010, t h e t r i a l c o u r t 

c o n d u c t e d a 5-day b e n c h t r i a l , a t w h i c h o r e t e n u s e v i d e n c e was 

r e c e i v e d and 12 w i t n e s s e s t e s t i f i e d . On A u g u s t 2, 2010, as 
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t r u s t e e o f t h e L o w r e y T r u s t , R e g i o n s f i l e d a m o t i o n t o award 

a t t o r n e y f e e s and c o s t s and r e q u e s t e d an e v i d e n t i a r y h e a r i n g 

on i t s m o t i o n . R e g i o n s a l s o moved f o r t h e j o i n d e r o f 

A l a T r u s t , I n c . , w h i c h was named t h e s u c c e s s o r t r u s t e e o f t h e 

L o w r e y T r u s t on A u g u s t 3, 2010. The t r i a l c o u r t s c h e d u l e d 

s e v e r a l e v i d e n t i a r y h e a r i n g s , b u t c o n t i n u e d t h o s e d a t e s . On 

M a r c h 9, 2011, w i t h o u t c o n d u c t i n g an e v i d e n t i a r y h e a r i n g on 

R e g i o n s ' m o t i o n , t h e t r i a l i s s u e d an o r d e r d e n y i n g R e g i o n s ' s 

m o t i o n t o award a t t o r n e y f e e s and r e s e r v e d r u l i n g on an award 

o f c o s t s . 

The f o l l o w i n g day, on M a r c h 10, 2011, t h e t r i a l c o u r t 

e n t e r e d a d e t a i l e d o r d e r i n f a v o r o f R e g i o n s , r e j e c t i n g t h e 

b e n e f i c i a r i e s ' c l a i m s o f mismanagement o f t h e t r u s t a s s e t s and 

t a x i n g c o s t s a g a i n s t t h e b e n e f i c i a r i e s . The t r i a l c o u r t , i n 

i t s o r d e r and j u d g m e n t , f o u n d as f o l l o w s : 

"The [ b e n e f i c i a r i e s ] have t h e b u r d e n o f p r o o f i n 
t h i s m a t t e r , and t h a t r e q u i r e s s h o w i n g what 
[ R e g i o n s ] s h o u l d have done, how [ R e g i o n s ] f a i l e d t o 
do s o , and how any s u c h f a i l u r e p r o x i m a t e l y c a u s e d 
damage t o t h e T r u s t and i n what amount. The 
[ b e n e f i c i a r i e s ] have f a i l e d t o meet t h i s b u r d e n . 

"The [ b e n e f i c i a r i e s ' ] t h e o r i e s o f t h e c a s e were 
m a i n t a i n e d on d i s p l a y d u r i n g t r i a l on a l a r g e c h a r t : 
1 ) . f a i l u r e t o d i v e r s i f y 2 ) . f a i l u r e t o i n s u r e 
a n d / o r 3 ) . f a i l u r e t o a g g r e s s i v e l y c u t t h e t r e e s . 
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"A. D i v e r s i f i c a t i o n 

" I t i s u n d i s p u t e d t h a t t h e Lowrey T r u s t a s s e t s 
were n o t d i v e r s i f i e d a c r o s s i n v e s t m e n t c l a s s e s . I t 
i s a l s o u n d i s p u t e d t h a t [ R e g i o n s ] i n h e r i t e d t h e s e 
a s s e t s f r o m t h e f o r m e r t r u s t e e . Thus, t h e 
[ b e n e f i c i a r i e s ' ] b u r d e n i s t o p r o v e t h a t [ R e g i o n s ' ] 
d e c i s i o n n o t t o s e l l t h e Lowrey T r u s t t i m b e r l a n d 
p r i o r t o H u r r i c a n e I v a n c o n s t i t u t e d a b r e a c h o f 
f i d u c i a r y s t a n d a r d s i n e f f e c t a t t h a t t i m e b a s e d on 
what was known a t t h a t t i m e . 

" S u b s t a n t i v e Law C o n c e r n i n g 
D i v e r s i f i c a t i o n 

"At a l l m a t e r i a l t i m e s p r i o r t o H u r r i c a n e I v a n , 
t h e g e n e r a l s t a n d a r d s g o v e r n i n g i n v e s t m e n t d e c i s i o n s 
were p r o v i d e d by A l a . Code [1975,] § 19-3-120.2. 

" [ R e g i o n s ' ] w i t n e s s e s were a s k e d r e p e a t e d l y 
a b o u t t h e i r r e a s o n s f o r n o t s e l l i n g t h e L o w r e y T r u s t 
t i m b e r l a n d . One common r e s p o n s e r e f e r r e d t o t h e 
v a r i o u s C o u r t o r d e r s n o t e d a bove. The most o b v i o u s 
o r d e r i n t h i s r e g a r d i s t h e 1993 O r d e r . P a r a g r a p h 
3 ( c ) o f t h a t o r d e r s p e c i f i c a l l y a l l o w e d [ R e g i o n s ] t o 
r e t a i n a l l T r u s t a s s e t s even t h o u g h 'the r e t e n t i o n 
m i g h t v i o l a t e p r i n c i p l e s o f i n v e s t m e n t 
d i v e r s i f i c a t i o n . ' See D e f e n d a n t ' s E x h i b i t 69. 
Among o t h e r t h i n g s , t h i s o r d e r means t h a t [ R e g i o n s ] 
was n o t r e q u i r e d t o d i v e r s i f y t h e Lowrey T r u s t 
a s s e t s by s e l l i n g most o f t h e t i m b e r l a n d . See a l s o 
A l a . Code [1975,] § 19-3-120.2(d) and ( e ) . 

"The 1993 O r d e r d i d add t h e p h r a s e 'so l o n g as 
t h e t r u s t e e s h a l l c o n s i d e r t h e r e t e n t i o n f o r t h e 
b e s t i n t e r e s t s o f t h e t r u s t . ' C a r r o l l B l o w , head o f 
[ R e g i o n s ' ] t r u s t a d m i n i s t r a t i o n d e p a r t m e n t i n M o b i l e 
a t t h e t i m e o f [ H u r r i c a n e ] I v a n , t e s t i f i e d t h a t he 
c o n s i d e r e d r e t e n t i o n o f t h e t i m b e r l a n d t o be i n t h e 
b e s t i n t e r e s t o f t h e Lowrey T r u s t b o t h b e f o r e I v a n 
and t o t h i s day. The o t h e r [ R e g i o n s ] w i t n e s s e s 
r e p e a t e d l y a s s e r t e d t h e i r b e l i e f t h a t r e t e n t i o n o f 
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t h e t i m b e r l a n d was p r o p e r . [ R e g i o n s ] p r e s e n t e d 
d o c u m e n t a r y r e c o r d s s h o w i n g t h a t i t a n n u a l l y 
c o n s i d e r e d w h e t h e r t o r e t a i n o r s e l l t h e L o w r e y 
T r u s t t i m b e r l a n d and a l w a y s d e t e r m i n e d t o keep i t . 
See D e f e n d a n t ' s E x h i b i t 101. The e v i d e n c e shows 
t h a t t h e [ b e n e f i c i a r i e s ] t h e m s e l v e s c o n s i d e r e d 
r e t e n t i o n o f t h e t i m b e r l a n d t o be i n t h e i r b e s t 
i n t e r e s t p r i o r t o t h e f i l i n g o f t h i s l a w s u i t . B a s e d 
on t h e s e f a c t s , t h e C o u r t c o n c l u d e s t h a t [ R e g i o n s ] 
d e t e r m i n e d i n good f a i t h t h a t t h e r e t e n t i o n o f t h e 
L o w r e y T r u s t t i m b e r l a n d was i n t h e b e s t i n t e r e s t s o f 
t h e T r u s t w i t h i n t h e m e aning o f t h e 1993 O r d e r . 

" W h i l e t h e o t h e r C o u r t o r d e r s do n o t 
s p e c i f i c a l l y s p e a k t o t h e d i v e r s i f i c a t i o n i s s u e , 
s e v e r a l o f them r e f l e c t an e x p r e s s o r i m p l i e d 
u n d e r s t a n d i n g t h a t t i m b e r l a n d w o u l d c o n t i n u e t o be 
t h e p r i n c i p a l a s s e t o f t h e Lowrey T r u s t . The 1990 
O r d e r , f o r e x a m p l e , t i e d t h e measurement o f T r u s t 
income t o t h e g r o w t h o f t h e f o r e s t . The A u g u s t 3, 
1998 O r d e r ( D e f e n d a n t ' s E x h i b i t 74) r e f e r s i n 
p a r a g r a p h 10 t o c e r t a i n f a m i l y members as l a c k i n g 
t h e e x p e r t i s e n e c e s s a r y ' t o manage t h e t r u s t s ' 
t i m b e r l a n d s ' and goes on t o f i n d t h a t AmSouth Bank 
'has a good r e p u t a t i o n and e x t e n s i v e e x p e r i e n c e i n 
a d m i n i s t e r i n g t i m b e r l a n d s o f t h e k i n d owned by t h i s 
t r u s t . ' B a s e d on t h i s e v i d e n c e , t h e C o u r t c o n c l u d e s 
t h a t i t was r e a s o n a b l e f o r [ R e g i o n s ] t o assume t h a t 
a l l i n t e r e s t e d p e r s o n s , as w e l l as t h e C o u r t , 
e x p e c t e d t h a t t h e t i m b e r l a n d s w o u l d be r e t a i n e d . 

" T e s t i m o n y was a l s o o f f e r e d by [ R e g i o n s ' ] 
w i t n e s s e s t o t h e e f f e c t t h a t s e l l i n g t h e L o w r e y 
T r u s t t i m b e r l a n d s w o u l d have g e n e r a t e d a 
c o n s i d e r a b l e c a p i t a l g a i n s t a x b e c a u s e t h e t a x b a s i s 
o f t h e l a n d was v e r y l o w . Mr. B l o w , a t a x l a w y e r , 
t e s t i f i e d t h a t t h e c o m b i n e d Alabama and f e d e r a l 
c a p i t a l g a i n s r a t e s o v e r t h e y e a r s have r a n g e d f r o m 
3 3 % down t o 20-25%. S e c t i o n 1 9 - 3 - 1 2 0 . 2 ( a) p r o v i d e s 
t h a t t a x c o n s i d e r a t i o n s a r e t o be c o n s i d e r e d i n 
m a k i n g i n v e s t m e n t d e c i s i o n s . C e r t a i n l y , t h e f a c t 
t h a t 2 0 - 3 3 % o f t h e t i m b e r l a n d s a l e s p r o c e e d s w o u l d 
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be l o s t t o t a x e s i f t h e l a n d was s o l d i s a f a c t o r 
t h a t r e a s o n a b l y w e i g h s a g a i n s t any d e c i s i o n t o s e l l 
t h e l a n d . The e v i d e n c e a l s o r e f l e c t e d t h a t income 
g e n e r a t e d f r o m t h e s a l e o f t i m b e r i s t r e a t e d as 
c a p i t a l g a i n s r a t h e r t h a n as o r d i n a r y i n c o m e , t h u s 
p r o v i d i n g an a d d i t i o n a l a d v a n t a g e t o t i m b e r l a n d as 
an i n v e s t m e n t . 

"Don H e a t h , h ead o f t h e [ R e g i o n s ' ] n a t u r a l 
r e s o u r c e s d e p a r t m e n t i n B i r m i n g h a m , t e s t i f i e d t h a t 
t h e L o w r e y T r u s t t i m b e r l a n d had a c h i e v e d an i n t e r n a l 
r a t e o f r e t u r n o f a p p r o x i m a t e l y 1 1 % t h r o u g h 2007, 
even a f t e r a d j u s t i n g f o r t h e l o s s c a u s e d by 
[ H u r r i c a n e ] I v a n . S e v e r a l s u b s e c t i o n s o f A l a . Code 
[1975,]§ 1 9 - 3 - 1 2 0 . 2 [ , ] p r o v i d e t h a t a t r u s t e e may 
c o n s i d e r o v e r a l l e c o n o m i c c o n d i t i o n s and e x p e c t e d 
r e t u r n s f r o m an i n v e s t m e n t i n m a k i n g d e c i s i o n s . 
W h i l e t h e [ b e n e f i c i a r i e s ] a c c u r a t e l y n o t e d , t h a t 
t h i s p r e c i s e number was c a l c u l a t e d a f t e r I v a n and, 
t h u s , was n o t s p e c i f i c a l l y a v a i l a b l e f r o m y e a r t o 
y e a r f o r p u r p o s e s o f m a k i n g a d e c i s i o n , t h e p o i n t 
e s s e n t i a l l y was t h a t t i m b e r l a n d i n s o u t h Alabama has 
p r o v e n o v e r t h e y e a r s t o be a good i n v e s t m e n t 
g e n e r a l l y and t h a t t i m b e r l a n d s i n Monroe and Conecuh 
C o u n t i e s a r e no e x c e p t i o n n o t w i t h s t a n d i n g I v a n 
damage. 

" [ R e g i o n s ' ] w i t n e s s e s a l s o t e s t i f i e d t h a t t h e 
L o w r e y T r u s t b e n e f i c i a r i e s were o p p o s e d t o s e l l i n g 
t i m b e r l a n d o v e r t h e y e a r s . I n d e e d , Mr. L o w r e y 
t e s t i f i e d t h a t he d i d n o t want t h e T r u s t t o s e l l a t 
l e a s t what he d e s c r i b e d as t h e ' c o r e ' 10,000 a c r e s 
t h a t h i s g r a n d f a t h e r o r i g i n a l l y owned, and he 
i n d i c a t e d t h a t no b e n e f i c i a r y e v e r s u p p o r t e d any 
s a l e o f t i m b e r l a n d u n t i l c a s h f l o w needs a r o s e i n 
a p p a r e n t l y 2007. W h i l e t h e b e n e f i c i a r i e s c l e a r l y 
d i d n o t have t h e a u t h o r i t y t o f o r c e o r p r e v e n t a 
s a l e o f t h e t r u s t ' s t i m b e r l a n d s , t h e i n t e r e s t s o r 
p r e f e r e n c e s o f t h e b e n e f i c i a r i e s o f a t r u s t i s 
c e r t a i n l y s o m e t h i n g t h a t a t r u s t e e may c o n s i d e r when 
m a k i n g a d e c i s i o n a b o u t t r u s t a s s e t s . See A l a . Code 
§ 1 9 - 3 - 1 2 0 . 2 ( a ) and ( b ) . 
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"As n o t e d a bove, s u b s e c t i o n (d) o f S e c t i o n 
19-3-120.2 s p e c i f i c a l l y p r o v i d e s t h a t a t r u s t e e w i l l 
n o t be l i a b l e f o r h o l d i n g a s s e t s i n an a c c o u n t i f 
' i n t h e e x e r c i s e o f good f a i t h and r e a s o n a b l e 
p r u d e n c e ' i t c o n s i d e r s t h a t t o be i n 'the b e s t 
i n t e r e s t o f t h e a c c o u n t o r i n f u r t h e r a n c e o f t h e 
g o a l s o f t h e g o v e r n i n g i n s t r u m e n t . ' The 1993 O r d e r 
r e q u i r e d o n l y t h a t [ R e g i o n s ] c o n c l u d e t h a t r e t e n t i o n 
was i n t h e ' b e s t i n t e r e s t ' o f t h e t r u s t . B a s e d on 
a l l t h e e v i d e n c e d i s c u s s e d a bove, t h e C o u r t f i n d s 
t h a t [ R e g i o n s ] a c t e d i n good f a i t h and w i t h 
r e a s o n a b l e p r u d e n c e i n d e t e r m i n i n g t h a t i t was i n 
t h e b e s t i n t e r e s t o f t h i s T r u s t and t h a t i t 
f u r t h e r e d t h e g o a l s s e t o u t by Mr. Lowrey i n h i s 
W i l l t o r e t a i n t h e Lowrey T r u s t t i m b e r l a n d s . I n 
s h o r t , t h e C o u r t h o l d s t h a t S e c t i o n 19-3-120.2(d) 
and t h e 1993 O r d e r , t o g e t h e r w i t h t h e l a n g u a g e o f 
t h e W i l l e x p r e s s i n g Mr. L o w r e y ' s i n t e n t and o t h e r 
c i r c u m s t a n c e s o f t h e L o w r e y T r u s t , a l l a u t h o r i z e d 
[ R e g i o n s ] t o r e t a i n t h e L o w r e y T r u s t t i m b e r l a n d 
n o t w i t h s t a n d i n g any g e n e r a l p r i n c i p l e s p e r t a i n i n g t o 
i n v e s t m e n t d i v e r s i f i c a t i o n . 

"B. C a s u a l t y L o s s I n s u r a n c e 

"The [ b e n e f i c i a r i e s ] have a l s o m a i n t a i n e d t h a t 
[ R e g i o n s ] s h o u l d have p u r c h a s e d s t a n d i n g t i m b e r 
c a s u a l t y i n s u r a n c e . O t h e r t h a n s h o w i n g t h a t 
i n s u r a n c e o f t h i s t y p e was a v a i l a b l e on a l i m i t e d 
b a s i s , t h e [ b e n e f i c i a r i e s ] have p r o v i d e d no e v i d e n c e 
-- e x p e r t o r o t h e r w i s e -- t h a t any s i m i l a r l y 
s i t u a t e d t r u s t e e p r i o r t o [ H u r r i c a n e ] I v a n w o u l d 
have p u r c h a s e d , o r even c o n s i d e r e d p u r c h a s i n g , 
s t a n d i n g t i m b e r i n s u r a n c e . I n f a c t , t h e 
[ b e n e f i c i a r i e s ' ] f i d u c i a r y e x p e r t , Mr. [Tom] Crews, 
t e s t i f i e d e x a c t l y t o t h e c o n t r a r y -- n amely, t h a t 
f a i l i n g t o p u r c h a s e s t a n d i n g t i m b e r i n s u r a n c e ( o r 
e ven i n q u i r e a b o u t i t ) w o u l d n o t c o n s t i t u t e a b r e a c h 
o f f i d u c i a r y d u t y . The [ b e n e f i c i a r i e s ' ] t i m b e r 
management e x p e r t , Mr. [ J a c k ] F i l l i n g h a m , i s a 
p r i n c i p a l w i t h t h e S i z e m o r e & S i z e m o r e f i r m i n 
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T a l l a s s e e , A l a b a m a , w h i c h manages some 100,000 a c r e s 
o f t i m b e r l a n d . Mr. F i l l i n g h a m t e s t i f i e d t h a t h i s 
f i r m does n o t have s t a n d i n g t i m b e r i n s u r a n c e on any 
o f t h i s t i m b e r l a n d and t h a t , i n f a c t , he d i d n o t 
e ven know w h e t h e r i n s u r a n c e was a v a i l a b l e . Dr. Ed 
W i l s o n , whose d e p o s i t i o n was s u b m i t t e d by a g r e e m e n t , 
i s v i r t u a l l y t h e o n l y i n s u r a n c e a g e n t who has 
c o n s i s t e n t l y o f f e r e d s t a n d i n g t i m b e r i n s u r a n c e , and 
he has done so o n l y s i n c e 1990. H i s t e s t i m o n y was 
t h a t l a r g e , i n s t i t u t i o n a l owners o f t i m b e r l a n d do 
n o t buy t h i s i n s u r a n c e p r o d u c t , u n l e s s t h e y have 
s p e c i a l , s h o r t - t e r m r e a s o n s f o r i t . Thus, t h e 
e v i d e n c e i n f a c t s u p p o r t s a f i n d i n g t h a t s i m i l a r l y 
s i t u a t e d f i d u c i a r i e s w o u l d n o t have p u r c h a s e d any 
s t a n d i n g t i m b e r i n s u r a n c e p r i o r t o [ H u r r i c a n e ] I v a n . 

"Mr. H e a t h , t h e h e a d o f [ R e g i o n s ' ] n a t u r a l 
r e s o u r c e s d e p a r t m e n t , t e s t i f i e d t h a t he had i n q u i r e d 
g e n e r a l l y i n t o t h e a v a i l a b i l i t y and c o s t o f t i m b e r 
i n s u r a n c e p r i o r t o H u r r i c a n e I v a n and had c o n c l u d e d 
t h a t i t was t o o e x p e n s i v e i n l i g h t o f t h e s m a l l r i s k 
o f l o s s t h a t e x i s t e d f o r t i m b e r l a n d . Mr. M a r k e l 
W y a t t , head o f t h e M o b i l e o f f i c e o f [ R e g i o n s ' ] 
n a t u r a l r e s o u r c e d e p a r t m e n t , and o t h e r s c o r r o b o r a t e d 
Mr. H e a t h ' s t e s t i m o n y . Mr. H e a t h a c k n o w l e d g e d t h a t 
he had n o t o b t a i n e d any s p e c i f i c q u o t e s o r p r o p o s a l s 
f o r i n s u r a n c e c o v e r a g e f o r t h e L o w r e y T r u s t i n 
p a r t i c u l a r and t h a t he d i d n o t c u r r e n t l y have any 
documents r e f l e c t i n g t h a t he had made t h e s e 
i n q u i r i e s . He a l s o a c k n o w l e d g e d t h a t h i s d e c i s i o n 
n o t t o buy t h e i n s u r a n c e was made f o r a l l [ R e g i o n s ' ] 
t r u s t s as a g r o u p r a t h e r t h a n s e p a r a t e l y f o r e a c h 
t r u s t . W h i l e n o t w i t h o u t some s i g n i f i c a n c e , t h e s e 
p o i n t s a r e e n t i r e l y c o n s i s t e n t w i t h t h e o t h e r 
e v i d e n c e t h a t l a r g e t i m b e r owners do n o t p u r c h a s e 
s t a n d i n g t i m b e r i n s u r a n c e . A c c o r d i n g l y , t h e C o u r t 
c o n c l u d e s t h a t no b r e a c h - o f - f i d u c i a r y - d u t y c l a i m can 
be s u s t a i n e d on t h i s b a s i s . 

"C. T i m b e r C u t t i n g P l a n s 
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"The [ b e n e f i c i a r i e s ] c l a i m t h a t t h e l a n d s s h o u l d 
have been r a p i d l y c l e a r c u t so t h a t f e w e r l a r g e , 
m a t u r e t r e e s w o u l d have been i n p l a c e t o be damaged 
by t h e s t o r m . The [ b e n e f i c i a r i e s ' ] c l a i m a g a i n s t 
[ R e g i o n s ] i s c o m p l i c a t e d by t h e a c t i v e r o l e t h a t 
t i m b e r c o n s u l t a n t s have t a k e n i n t h i s r e g a r d . 

"As n o t e d a bove, t h e [ b e n e f i c i a r i e s ] s t i p u l a t e d 
d u r i n g t h e t r i a l t h a t t h e y had no c o m p l a i n t 
c o n c e r n i n g t h e s e l e c t i o n o f Pomeroy & McGowin as 
c o n s u l t a n t s i n 1990, no c o m p l a i n t c o n c e r n i n g t h e 
t i m b e r management p l a n p r o p o s e d by Pomeroy, and no 
c o m p l a i n t c o n c e r n i n g t h e e x e c u t i o n o f t h a t p l a n . 
The Pomeroy p l a n e x t e n d e d 10 y e a r s f r o m 1990 u n t i l 
a t l e a s t 2000. 

" I n 1997, b e f o r e t h e Pomeroy p l a n had been f u l l y 
i m p l e m e n t e d , [ R e g i o n s ] r e t a i n e d L a r s o n & McGowin, a 
t i m b e r c o n s u l t i n g f i r m o u t o f M o b i l e , t o p r o v i d e 
a d d i t i o n a l t i m b e r management a d v i c e . L a r s o n & 
McGowin recommended some m o d i f i c a t i o n s t o t h e 
Pomeroy p l a n u n d e r w h i c h t h e r e w o u l d c o n t i n u e t o be 
a t h i n n i n g o f m a t u r e t r e e s b u t some c l e a r c u t t i n g 
w o u l d be i n c o r p o r a t e d as w e l l . C o n s i s t e n t w i t h t h e 
1990 O r d e r , t h e s e r e c o m m e n d a t i o n s were p r e d i c a t e d on 
an a l l o w a b l e c u t e a c h y e a r o f a t l e a s t 8 7 % o f 
g r o w t h . I n 2000, L a r s o n & McGowin gave a d d i t i o n a l 
a d v i c e t o t h e e f f e c t t h a t t h e c u t r a t e c o u l d be 
i n c r e a s e d t o 1 0 0 % o f g r o w t h w i t h o u t c a u s i n g harm t o 
t h e f o r e s t o r t h e g e n e r a l o b j e c t i v e s . As w i t h t h e 
Pomeroy work, t h e [ b e n e f i c i a r i e s ] s t i p u l a t e d d u r i n g 
t h e t r i a l t h a t t h e y had no c o m p l a i n t s a b o u t t h e 
s e l e c t i o n o f L a r s o n & McGowin as t i m b e r c o n s u l t a n t s , 
no c o m p l a i n t s a b o u t t h e r e c o m m e n d a t i o n s made by 
L a r s o n & McGowin, and no c o m p l a i n t a b o u t [ R e g i o n s ' ] 
i m p l e m e n t a t i o n o f t h o s e r e c o m m e n d a t i o n s . 

"The s u b s t a n t i v e t r u s t l a w i n e f f e c t p r i o r t o 
[ H u r r i c a n e ] I v a n p r o v i d e d t h a t a t r u s t e e was 
a u t h o r i z e d t o ' [ e ] m p l o y and c o m p e n s a t e ... p e r s o n s 
deemed by t h e t r u s t e e n e e d f u l t o a d v i s e o r a s s i s t i n 
t h e p r o p e r t y management and a d m i n i s t r a t i o n o f t h e 
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t r u s t , ... and t o do so w i t h o u t l i a b i l i t y f o r any 
n e g l e c t , o m i s s i o n , m i s c o n d u c t , o r d e f a u l t o f t h e 
a g e n t o r r e p r e s e n t a t i v e , p r o v i d e d t h e t r u s t e e a c t e d 
as a p r u d e n t p e r s o n i n s e l e c t i n g and m o n i t o r i n g t h e 
a g e n t o r r e p r e s e n t a t i v e . ' A l a . Code [1975,] § 
19-3-322 (1997 R e p l . ) . The i m p o r t o f t h i s s t a t u t e 
i s t o r e l i e v e a t r u s t e e o f l i a b i l i t y f o r r e l y i n g on 
i t s c o n s u l t a n t s ' r e c o m m e n d a t i o n s so l o n g as t h e 
c o n s u l t a n t was p r u d e n t l y s e l e c t e d and m o n i t o r e d . I t 
i s u n d i s p u t e d t h a t L a r s o n & McGowin was p r u d e n t l y 
s e l e c t e d , and t h e C o u r t i s aware o f no c l a i m t h a t 
t h e y were n o t p r u d e n t l y m o n i t o r e d . Thus, t h e s t a t u t e 
e x o n e r a t e s [ R e g i o n s ] f r o m any l i a b i l i t y so l o n g as 
[ R e g i o n s ] e x e c u t e d t h e L a r s o n & McGowin 
r e c o m m e n d a t i o n s , and t h e [ b e n e f i c i a r i e s ] s t i p u l a t e d 
t h a t [ i t ] d i d s o . 

"The [ b e n e f i c i a r i e s ] o f f e r e d no e v i d e n c e t h a t a 
s i m i l a r l y s i t u a t e d f i d u c i a r y w o u l d have i m p l e m e n t e d 
a r a p i d c l e a r c u t t i n g p l a n i n 1997 o r i n s t r u c t e d 
L a r s o n & McGowin t o p r o p o s e s u c h a p l a n . The 
[ b e n e f i c i a r i e s ] o f f e r e d no c o m p e l l i n g e v i d e n c e t h a t 
i m p l e m e n t i n g a r a p i d c l e a r c u t t i n g p l a n i n 1997 
w o u l d have been a p p r o p r i a t e f o r t h e Lowrey T r u s t i n 
l i g h t o f a l l t h e c i r c u m s t a n c e s . 

"D. C o m b i n a t i o n C l a i m 

"As n o t e d a bove, t h e [ b e n e f i c i a r i e s ] a s s e r t e d a t 
t r i a l t h a t [ R e g i o n s ] c o u l d , i n t h e a l t e r n a t i v e , have 
p u r s u e d some c o m b i n a t i o n o f t h e t h r e e a l l e g e d r i s k 
p r e v e n t i o n methods. G i v e n t h e d e f i c i e n c i e s w i t h 
e a c h o f t h e c l a i m s c o n s i d e r e d s e p a r a t e l y , t h e C o u r t 
i s n o t a b l e t o see how an a n a l y s i s o f t h e t h r e e 
methods i n c o m b i n a t i o n w i t h e a c h o t h e r w o u l d r e s u l t 
i n any d i f f e r e n t c o n c l u s i o n s . T h e r e w o u l d be no 
c o m p e t e n t , s u b s t a n t i a l e v i d e n c e t h a t [ R e g i o n s ] 
d e v i a t e d f r o m what o t h e r s i m i l a r l y s i t u a t e d 
f i d u c i a r i e s w o u l d have done. 

" I V . C o n c l u s i o n 
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"The [ b e n e f i c i a r i e s ] r e p e a t e d l y a s s e r t e d a t t r i a l 
t h a t [ R e g i o n s ] d i d n o t h i n g t o p r o t e c t t h e T r u s t f r o m 
a h u r r i c a n e l o s s . W h i l e t h e T r u s t p r o p e r t y was 
u n d e n i a b l y damaged by I v a n , i t does n o t n e c e s s a r i l y 
f o l l o w t h a t [ R e g i o n s ' ] d i d n o t h i n g o r i s a t f a u l t . 
T h r o u g h o u t t h e t r i a l , [ R e g i o n s ] w i t n e s s e s t e s t i f i e d 
t h a t t h e r e was a f o u r t h method f o r p r o t e c t i n g t h e 
a s s e t s -- n amely, good f o r e s t r y management. I n d e e d , 
Mr. Crews t e s t i f i e d t h a t he w o u l d have r e l i e d on t h e 
f o r e s t e r ' s a d v i c e as t o t h e means o f p r o t e c t i n g t h e 
f o r e s t . The e v i d e n c e showed t h a t [ R e g i o n s ] r e a l i z e d 
more t h a n $3.5 m i l l i o n i n s a l v a g e r e c o v e r i e s a f t e r 
[ H u r r i c a n e ] I v a n more t h a n 80% o f t h e damaged 
t r e e s , w h i c h Mr. H e a t h t e s t i f i e d was s u b s t a n t i a l l y 
above t h e a v e r a g e . T h i s s e r v e d t o r e d u c e t h e 
l o s s e s , j u s t as t h e [ b e n e f i c i a r i e s ' ] p r o p o s e d 
o p t i o n s m i g h t have r e d u c e d , n o t n e c e s s a r i l y 
e l i m i n a t e d , t h e l o s s e s . 

"The r i s k o f s e v e r e h u r r i c a n e damage t o t h e 
L o w r e y T r u s t p r o p e r t y was l e s s t h a n 1%, and i n f a c t 
Dr. [Wayne] W i l l i a m s i n d i c a t e d t h a t r e l i a b l e 
h i s t o r i c a l r e c o r d s r e f l e c t e d no h u r r i c a n e o f I v a n ' s 
i n t e n s i t y c r o s s i n g t h r o u g h Monroe and Conecuh 
C o u n t i e s p r i o r t o 2004. E v a l u a t i o n o f [ R e g i o n s ' ] 
management must be made i n l i g h t o f t h e f a c t s known 
p r i o r t o I v a n . See A l a . Code [1975,] § 19-3-120.2. 

" I n c o n s i d e r a t i o n o f t h e f o r e g o i n g , i t i s h e r e b y 
o r d e r e d , a d j u d g e d , and d e c r e e d as f o l l o w s : 

" 1 . Judgment i s h e r e b y e n t e r e d i n f a v o r o f 
D e f e n d a n t R e g i o n s B a n k / R e g i o n s F i n a n c i a l C o r p o r a t i o n 
and a g a i n s t [ t h e b e n e f i c i a r i e s ] on a l l c l a i m s 
a s s e r t e d i n t h e C o m p l a i n t , as amended. 

"2. C o s t s a r e h e r e b y t a x e d t o [ t h e 
b e n e f i c i a r i e s ] . " 

( F o o t n o t e s o m i t t e d . ) 
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R e g i o n s f i l e d a b i l l o f c o s t s on M a r c h 21, 2011, and a 

s u p p l e m e n t a l b i l l o f c o s t s on M a r c h 22, 2011, r e q u e s t i n g 

$49,120.98 i n c o s t s , d e t a i l i n g a l l t h e e x p e n s e s i n c u r r e d i n 

d e f e n d i n g t h e c l a i m , and a t t a c h i n g s u p p o r t i n g d o c u m e n t a t i o n . 

The b e n e f i c i a r i e s f i l e d a m o t i o n t o r e v i e w t a x a t i o n o f c o s t s 

and a m o t i o n t o v a c a t e t h e j u d g m e n t . The t r i a l c o u r t d i d n o t 

r u l e on t h e m o t i o n s , and a l l p o s t - t r i a l m o t i o n s were deemed 

d e n i e d by o p e r a t i o n o f l a w . R e g i o n s t i m e l y a p p e a l e d , and t h e 

b e n e f i c i a r i e s f i l e d a c r o s s - a p p e a l . 

I I . S t a n d a r d o f R e v i e w 

"The e v i d e n c e i n t h i s c a s e was 
p r e s e n t e d t o t h e t r i a l j u d g e i n a b e n c h 
t r i a l . '"When a j u d g e i n a n o n j u r y c a s e 
h e a r s o r a l t e s t i m o n y , a j u d g m e n t b a s e d on 
f i n d i n g s o f f a c t b a s e d on t h a t t e s t i m o n y 
w i l l be presumed c o r r e c t and w i l l n o t be 
d i s t u r b e d on a p p e a l e x c e p t f o r a p l a i n and 
p a l p a b l e e r r o r . " ' S m i t h v. M u c h i a , 854 So. 
2d 85, 92 ( A l a . 2003) ( q u o t i n g A l l s t a t e  
I n s . Co. v. S k e l t o n , 675 So. 2d 377 , 37 9 
( A l a . 1 9 9 6 ) ) ; see a l s o F i r s t N a t ' l Bank o f  
M o b i l e v. D u c k w o r t h , 502 So. 2d 709 ( A l a . 
1 9 8 7 ) . As t h i s C o u r t has s t a t e d , 

"'"The o r e t e n u s r u l e i s g r o u n d e d 
upon t h e p r i n c i p l e t h a t when t h e 
t r i a l c o u r t h e a r s o r a l t e s t i m o n y 
i t has an o p p o r t u n i t y t o e v a l u a t e 
t h e demeanor and c r e d i b i l i t y o f 
w i t n e s s e s . " H a l l v. Mazzone, 486 
So. 2d 408, 410 ( A l a . 1 9 8 6 ) . The 
r u l e a p p l i e s t o " d i s p u t e d i s s u e s 
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o f f a c t , " w h e t h e r t h e d i s p u t e i s 
b a s e d e n t i r e l y upon o r a l 
t e s t i m o n y o r upon a c o m b i n a t i o n 
o f o r a l t e s t i m o n y and d o c u m e n t a r y 
e v i d e n c e . B o r n v. C l a r k , 662 So. 
2d 669, 672 ( A l a . 1 9 9 5 ) . The o r e  
t e n u s s t a n d a r d o f r e v i e w , 
s u c c i n c t l y s t a t e d , i s as f o l l o w s : 

" ' " [ W ] h e r e t h e e v i d e n c e 
has been [ p r e s e n t e d ] 
o r e t e n u s , a 
p r e s u m p t i o n o f 
c o r r e c t n e s s a t t e n d s t h e 
t r i a l c o u r t ' s 
c o n c l u s i o n on i s s u e s o f 
f a c t , and t h i s C o u r t 
w i l l n o t d i s t u r b t h e 
t r i a l c o u r t ' s 
c o n c l u s i o n u n l e s s i t i s 
c l e a r l y e r r o n e o u s and 
a g a i n s t t h e g r e a t 
w e i g h t o f t h e e v i d e n c e , 
b u t w i l l a f f i r m t h e 
j u d g m e n t i f , u n d e r any 
r e a s o n a b l e a s p e c t , i t 
i s s u p p o r t e d b y 
c r e d i b l e e v i d e n c e . " ' 

"Reed v. B o a r d o f T r s . f o r Alabama S t a t e U n i v . , 778 
So. 2d 791, 795 ( A l a . 2000) ( q u o t i n g R a i d t v. C r a n e , 
342 So. 2d 358 , 360 ( A l a . 1977 ) ) . However, ' t h a t 
p r e s u m p t i o n [ o f c o r r e c t n e s s ] has no a p p l i c a t i o n when 
t h e t r i a l c o u r t i s shown t o have i m p r o p e r l y a p p l i e d 
t h e l a w t o t h e f a c t s . ' Ex p a r t e B o a r d o f Z o n i n g  
A d j u s t m e n t o f M o b i l e , 636 So. 2d 415, 417 ( A l a . 
19 9 4 ) . " 

R o b i n s o n v. E v a n s , 959 So. 2d 634, 637 ( A l a . 2 0 0 6 ) . 
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A t r u s t e e ' s f i r s t d u t y as a f i d u c i a r y i s t o a c t i n a l l 

t h i n g s w h o l l y f o r t h e b e n e f i t o f t h e t r u s t . See, e.g., F i r s t  

A l abama Bank o f Montgomery, N.A. v. M a r t i n , 425 So. 2d 415 

( A l a . 1 9 8 2 ) ; B i r m i n g h a m T r u s t N a t ' l Bank v. H e n l e y , 371 So. 

2d 883 ( A l a . 1 9 7 9 ) . A t r u s t e e owes t h e b e n e f i c i a r i e s o f a 

t r u s t t h e d u t y o f l o y a l t y , w h i c h r e q u i r e s t h e t r u s t e e t o 

p r e s e r v e t r u s t a s s e t s and t o a d m i n i s t e r t h e t r u s t s o l e l y i n 

t h e i n t e r e s t o f t h e b e n e f i c i a r i e s . I d . A t r u s t e e i s u n d e r 

a d u t y t o t h e b e n e f i c i a r i e s t o " ' e x e r c i s e s u c h c a r e and s k i l l 

as a man o f o r d i n a r y p r u d e n c e w o u l d e x e r c i s e i n d e a l i n g w i t h 

h i s own p r o p e r t y . ' " F i r s t A labama Bank o f H u n t s v i l l e , N.A.  

v. S p r a g i n s , 515 So. 2d 962, 964 ( A l a . 19 8 7 ) ( q u o t i n g 

R e s t a t e m e n t (Second) o f T r u s t s § 174 ( 1 9 5 9 ) ) ; J o n e s v. E l l i s , 

551 So. 2d 396, 402 ( 1 9 8 9 ) . See § 1 9 - 3 - 1 2 0 . 2 ( a ) , A l a . Code 

1975 ( s e t t i n g o u t t h e s t a n d a r d s f o r f i d u c i a r y i n v e s t m e n t and 

management o f t r u s t s ) . 2 

2 S e c t i o n 19-3-120.2 a p p l i e s t o t h i s c a s e b e c a u s e t h e 
u n d e r l y i n g e v e n t g i v i n g r i s e t o t h e a c t i o n , t h e damage c a u s e d 
by H u r r i c a n e I v a n , o c c u r r e d i n September 2004, b e f o r e t h e 
A labama U n i f o r m T r u s t Code became e f f e c t i v e on J a n u a r y 1, 
2007. See § 19-3B-101 e t s e q . , A l a . Code 1975 ("the Alabama 
U n i f o r m T r u s t C o d e " ) . The Alabama U n i f o r m T r u s t Code " a p p l i e s 
t o a l l t r u s t s c r e a t e d b e f o r e , on, o r a f t e r J a n u a r y 1, 2007," 
and " t o a l l j u d i c i a l p r o c e e d i n g s c o n c e r n i n g t r u s t s commenced 
on o r a f t e r J a n u a r y 1, 2007." S e c t i o n 1 9 - 3 B - 1 2 0 4 ( a ) ( 1 ) and 
( 2 ) , A l a . Code 1975. T h i s a c t i o n was commenced i n December 
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" [ T ] h e t r i a l j u d g e i s i n t h e b e t t e r p o s i t i o n t o 
j u d g e t h e c r e d i b i l i t y o f t h e w i t n e s s e s and t h e 
s u f f i c i e n c y o f t h e e v i d e n c e . T h i s C o u r t w i l l n o t 
d i s t u r b t h e d e c i s i o n o f t h e t r i a l c o u r t , s i t t i n g 
w i t h o u t a j u r y , on c o n f l i c t i n g e v i d e n c e t h a t i s 
p a r t l y o r e t e n u s , u n l e s s i t i s c o n t r a r y t o t h e g r e a t 
w e i g h t o f t h e e v i d e n c e . U n i t e d S t a t e s F i d e l i t y &  
Guar. Co. v. A r m s t r o n g , 479 So. 2d 1164 ( A l a . 1 9 8 5 ) ; 
Owen v. R u t l e d g e , 475 So. 2d 82 6 ( A l a . 1 9 8 5 ) ; 
B u r r o u g h s v. G r e a t A t l a n t i c & P a c i f i c Tea Co., 4 62 
So. 2d 353 ( A l a . 1 9 8 4 ) ; F i r s t A labama Bank o f  
Montgomery, N.A. v. M a r t i n , 425 So. 2d 415 ( A l a . 
1 9 8 2 ) , c e r t . d e n i e d , 461 U.S. 938, 103 S.Ct. 2109, 
77 L.Ed. 2d 313 ( 1 9 8 3 ) ; Sams v. B y a r s , 207 A l a . 504, 
93 So. 415 ( 1 9 2 2 ) . " 

A m e r i c a n S t a t e s I n s . Co. v. C o p e l a n d , 534 So. 2d 275, 278 

( A l a . 1 9 8 8 ) . 

I I I . A n a l y s i s 

A. C r o s s - A p p e a l o f B r e a c h - o f - F i d u c i a r y - D u t y C l a i m 

On c r o s s - a p p e a l i n c a s e no. 1110044, t h e b e n e f i c i a r i e s 

c o n t e n d t h a t t h e e v i d e n c e was n o t s u f f i c i e n t t o s u p p o r t t h e 

t r i a l c o u r t ' s c o n c l u s i o n t h a t R e g i o n s d i d n o t b r e a c h i t s 

f i d u c i a r y d u t y i n t h e management o f t h e a s s e t s o f t h e Lowr e y 

T r u s t . We d i s a g r e e . 

2007, so t h e Alabama U n i f o r m T r u s t Code a p p l i e s as w e l l . 
R e g a r d l e s s , t h e A l a b a m a U n i f o r m T r u s t Code and t h e l a w i n 
e f f e c t a t t h e t i m e o f H u r r i c a n e I v a n a r e n o t s u b s t a n t i a l l y 
d i f f e r e n t i n r e g a r d t o f i d u c i a r y management and 
d i v e r s i f i c a t i o n . C f . § 1 9 - 3 - 1 2 0 . 2 ( a ) , A l a . Code 1975 
( f i d u c i a r y i n v e s t m e n t and management) and § 19-3B-804, A l a . 
Code 1975 ( p r u d e n t a d m i n i s t r a t i o n ) and § 19-3B-903, A l a . Code 
1975 ( d i v e r s i f i c a t i o n ) . 
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The b e n e f i c i a r i e s a l l e g e t h a t R e g i o n s , t h e s o l e t r u s t e e , 

b r e a c h e d i t s f i d u c i a r y d u t i e s i n s e v e r a l r e s p e c t s . The 

e l e m e n t s o f s u c h a c l a i m a r e as f o l l o w s : (1) t h e e x i s t e n c e o f 

a f i d u c i a r y d u t y b etween t h e p a r t i e s ; (2) t h e b r e a c h o f t h a t 

d u t y ; and (3) damages s u f f e r e d as a r e s u l t o f t h e b r e a c h . See  

H e n s l e y v. P o o l e , 910 So. 2d 96, 106 ( A l a . 2 0 0 5 ) ; M a r t i n , 

s u p r a . B e c a u s e R e g i o n s s e r v e d as s o l e t r u s t e e o f t h e Low r e y 

T r u s t , a f i d u c i a r y d u t y e x i s t e d between t h e p a r t i e s . The 

b e n e f i c i a r i e s , however, f a i l e d t o show t h a t R e g i o n s b r e a c h e d 

t h a t f i d u c i a r y d u t y . 

The t r i a l c o u r t i s s u e d a d e t a i l e d o r d e r t h a t i n c l u d e d 

f i n d i n g s o f f a c t . The t r i a l c o u r t f o u n d t h a t a s i m i l a r l y 

s i t u a t e d t r u s t e e w o u l d n o t have p u r c h a s e d , o r even c o n s i d e r e d 

p u r c h a s i n g , s t a n d i n g - t i m b e r i n s u r a n c e b e f o r e H u r r i c a n e I v a n . 

The t r i a l c o u r t a l s o f o u n d t h a t R e g i o n s a c t e d i n good f a i t h 

and w i t h r e a s o n a b l e p r u d e n c e i n d e t e r m i n i n g t h a t i t was i n t h e 

b e s t i n t e r e s t o f t h e Low r e y T r u s t and i n f u r t h e r a n c e o f t h e 

g o a l s s e t o u t i n Mr. L o w r e y ' s w i l l t o r e t a i n t h e Low r e y T r u s t 

t i m b e r l a n d s . The t r i a l c o u r t f u r t h e r f o u n d t h a t a s i m i l a r l y 

s i t u a t e d t r u s t e e w o u l d n o t have i m p l e m e n t e d an a g g r e s s i v e 

c l e a r - c u t t i n g p l a n f o r t h e t i m b e r . The b e n e f i c i a r i e s f a i l e d 
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t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t R e g i o n s , t h e s o l e t r u s t e e , 

b r e a c h e d i t s f i d u c i a r y d u t y . A c c o r d i n g l y , we a f f i r m t h e t r i a l 

c o u r t ' s j u d g m e n t on t h e b e n e f i c i a r i e s ' c l a i m o f b r e a c h o f 

f i d u c i a r y d u t y . 

B. A t t o r n e y Fees and C o s t s 

On a p p e a l i n c a s e no. 1101541, R e g i o n s c o n t e n d s t h a t t h e 

t r i a l c o u r t e r r e d i n s u m m a r i l y d e n y i n g i t s m o t i o n f o r a t t o r n e y 

f e e s . R e g i o n s a l s o c o n t e n d s t h a t , a l t h o u g h t h e t r i a l c o u r t 

p r o p e r l y t a x e d c o s t s a g a i n s t t h e b e n e f i c i a r i e s , i t e r r e d i n 

f a i l i n g t o o v e r r u l e t h e b e n e f i c i a r i e s ' o b j e c t i o n t o R e g i o n s ' 

i t e m i z a t i o n o f c o s t s b e c a u s e , i t s a y s , t h e b e n e f i c i a r i e s 

f a i l e d t o p r e s e n t c o n t r a d i c t o r y sworn e v i d e n c e t o r e f u t e 

R e g i o n s ' p o s i t i o n t h a t i t s c o s t s were r e a s o n a b l e and n e c e s s a r y 

t o t h e d e f e n s e o f t h i s m a t t e r . We c o n s i d e r t h e s e i n t u r n . 

I n A l a b a m a , a t t o r n e y f e e s a r e t o be awarded o n l y i f t h e y 

a r e p r o v i d e d f o r by s t a t u t e , c o n t r a c t , o r s p e c i a l e q u i t y . 

H a r t v. J a c k s o n , 607 So. 2d 161, 163-64 ( A l a . 1 9 9 2 ) . 

R e i m b u r s e m e n t f o r e x p e n s e s , i n c l u d i n g a t t o r n e y f e e s , i n c u r r e d 

by a t r u s t e e i n d e f e n d i n g an a c t i o n i s a l l o w e d p u r s u a n t t o § 

19-3B-709, A l a . Code. 1975, p r o v i d e d t h a t t h e t r u s t e e has n o t 

c o m m i t t e d a m a t e r i a l b r e a c h o f t h e t r u s t . A d d i t i o n a l l y , §§ 
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1 9 - 3 B - 8 1 6 ( a ) ( 2 4 ) and ( 2 8 ) , A l a . Code 1975, p r o v i d e t h a t a 

t r u s t e e may: 

" ( 2 4 ) p r o s e c u t e o r d e f e n d an a c t i o n , c l a i m , o r 
j u d i c i a l p r o c e e d i n g i n any j u r i s d i c t i o n t o p r o t e c t 
t r u s t p r o p e r t y and t h e t r u s t e e i n t h e p e r f o r m a n c e o f 
t h e t r u s t e e ' s d u t i e s and t o employ c o u n s e l , e x p e r t 
w i t n e s s e s , o r o t h e r a g e n t s ; 

" ( 2 8 ) employ and compensate p e r s o n s deemed by 
t h e t r u s t e e n e e d f u l t o a d v i s e o r a s s i s t i n t h e 
p r o p e r management and a d m i n i s t r a t i o n o f t h e t r u s t , 
i n c l u d i n g , b u t n o t l i m i t e d t o , a g e n t s , a u d i t o r s , 
i n c l u d i n g p u b l i c a c c o u n t a n t s , c e r t i f i e d p u b l i c 
a c c o u n t a n t s o r i n t e r n a l a u d i t o r s , b r o k e r s , 
a t t o r n e y s - a t - l a w , a t t o r n e y s - i n - f a c t , i n v e s t m e n t 
b a n k e r s , i n v e s t m e n t a d v i s o r s , r e n t a l a g e n t s , 
r e a l t o r s , a p p r a i s e r s , and t a x s p e c i a l i s t s , i n c l u d i n g 
any r e l a t e d p a r t y , so l o n g as t h e r e l a t i o n s h i p and 
t h e f e e s c h a r g e d a r e r e a s o n a b l e and d i s c l o s e d i n any 
r e a s o n a b l e manner t o t h e c u r r e n t b e n e f i c i a r i e s ; and 
t o do so w i t h o u t l i a b i l i t y f o r any n e g l e c t , 
o m i s s i o n , m i s c o n d u c t , o r d e f a u l t o f t h e a g e n t o r 
r e p r e s e n t a t i v e , p r o v i d e d t h e t r u s t e e a c t e d as a 
p r u d e n t p e r s o n i n s e l e c t i n g and m o n i t o r i n g t h e a g e n t 
o r r e p r e s e n t a t i v e . F o r p u r p o s e s o f t h e i m m e d i a t e l y 
p r e c e d i n g s e n t e n c e , c o m p e n s a t i o n c h a r g e d by o r p a i d 
t o an a f f i l i a t e d b u s i n e s s e n t i t y s h a l l be p r e sumed 
t o be r e a s o n a b l e i f t h e c o m p e n s a t i o n i s c o n s i s t e n t 
w i t h t h e p u b l i s h e d f e e s c h e d u l e m a i n t a i n e d by t h e 
a f f i l i a t e d b u s i n e s s e n t i t y i n t h e o r d i n a r y c o u r s e o f 
b u s i n e s s " 

F u r t h e r m o r e , when a t r u s t e e d e f e n d s i t s e l f a g a i n s t a t t a c k s 

c o n c e r n i n g t h e management o f t r u s t a s s e t s , t h e t r u s t e e i s 

e n t i t l e d t o r e c o v e r i t s l i t i g a t i o n e x p e n s e s , i n c l u d i n g 
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a t t o r n e y f e e s , f r o m t h e t r u s t . See, e.g., F a r l o w v. Adams, 

474 So. 2d 53, 59 ( A l a . 1 9 8 5 ) . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t R e g i o n s was 

e n t i t l e d t o an award o f a t t o r n e y f e e s ; t h e r e f o r e , t h e t r i a l 

c o u r t e r r e d i n d e n y i n g R e g i o n s ' m o t i o n f o r a t t o r n e y f e e s . 

T h u s, we r e v e r s e t h e t r i a l c o u r t ' s o r d e r d e n y i n g R e g i o n s ' 

m o t i o n f o r a t t o r n e y f e e s , and we remand t h e c a u s e f o r t h e 

t r i a l c o u r t t o h o l d t h e r e q u e s t e d e v i d e n t i a r y h e a r i n g on t h a t 

a t t o r n e y - f e e m o t i o n . See, e.g., K i k e r v. P r o b a t e C o u r t o f  

M o b i l e C n t y . , 67 So. 3d 865 ( A l a . 2 0 1 0 ) , and t h e c a s e s c i t e d 

t h e r e i n . 

T u r n i n g t o t h e t a x a t i o n o f c o s t s , R u l e 5 4 ( d ) , A l a . R. 

C i v . P., p r o v i d e s f o r t h e t a x a t i o n o f c o s t s . G e n e r a l l y , 

" ' [ t ] h e a s s e s s m e n t o f c o s t s i s m e r e l y i n c i d e n t a l t o t h e 

[ f i n a l ] j udgment F o r d v. J e f f e r s o n C n t y . , 989 So. 2d 

542, 545 ( A l a . C i v . App. 2008 ) ( q u o t i n g L i t t l e t o n v. G o l d  

K i s t , I n c . , 4 80 So. 2d 1236, 1238 ( A l a . C i v . App. 1 9 8 5 ) ) . 

B e c a u s e t h e t r i a l c o u r t t a x e d c o s t s b u t f a i l e d t o c o n s i d e r t h e 

s u b m i s s i o n s o f t h e p a r t i e s i n d o i n g s o , we remand t h i s c a s e 

f o r t h e t r i a l c o u r t t o c o n d u c t a h e a r i n g on what i s p r o p e r l y 

t a x e d as a c o s t o f l i t i g a t i o n . 
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IV. C o n c l u s i o n 

Upon r e v i e w o f t h e r e c o r d o f t h e f i v e - d a y b e n c h t r i a l and 

t h e c o n s i d e r a b l e d o c u m e n t a r y e v i d e n c e , we h o l d t h a t t h e r e was 

s u b s t a n t i a l e v i d e n c e t o s u p p o r t t h e t r i a l c o u r t ' s d e c i s i o n on 

t h e b e n e f i c i a r i e s ' b r e a c h - o f - f i d u c i a r y - d u t y c l a i m . T h us, we 

a f f i r m t h e t r i a l c o u r t ' s judgment i n f a v o r o f R e g i o n s on t h a t 

c l a i m . We r e v e r s e t h e t r i a l c o u r t ' s r u l i n g on R e g i o n s ' m o t i o n 

f o r a t t o r n e y f e e s , and we remand t h i s c a u s e f o r t h e t r i a l 

c o u r t t o h o l d a h e a r i n g on R e g i o n s ' a t t o r n e y - f e e m o t i o n t o 

c o n s i d e r t h e r e a s o n a b l e n e s s o f t h e a t t o r n e y f e e . On remand, 

t h e t r i a l s h o u l d a l s o d e t e r m i n e what c o s t s a r e t o be p r o p e r l y 

t a x e d . 

1101541--REVERSED AND REMANDED. 

1110044--AFFIRMED. 

M a l o n e , C . J . , and W o o d a l l , B o l i n , and P a r k e r , J J . , 

c o n c u r . 
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