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I n t h e s e c o n s o l i d a t e d a p p e a l s , C a r o l M. P e r d u e , 

i n d i v i d u a l l y and as n e x t f r i e n d and g u a r d i a n o f h e r d a u g h t e r , 

Anna K. P e r d u e ; W i l l i a m D. M o t l o w , J r . ; and Shane S e a r s 

( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as " t h e o b j e c t o r s " ) , a l l 

o f whom a r e o b j e c t i n g c l a s s members i n c l a s s - a c t i o n l i t i g a t i o n 

r e l a t e d t o t h e A l a b a m a P r e p a i d A f f o r d a b l e C o l l e g e T u i t i o n 

("PACT") T r u s t Fund a/k/a The W a l l a c e - F o l s o m P r e p a i d C o l l e g e 

T u i t i o n T r u s t Fund, a p p e a l t h e t r i a l c o u r t ' s j u d g m e n t 

a p p r o v i n g a c l a s s - a c t i o n s e t t l e m e n t c o n c l u d i n g t h e 

l i t i g a t i o n . 1 We v a c a t e t h e t r i a l c o u r t ' s j u d g m e n t and remand 

t h e c a s e . 

F a c t s and P r o c e d u r a l H i s t o r y 

T h i s C o u r t , i n Ex p a r t e C a l l a n A s s o c i a t e s , I n c . , [Ms. 

1081683, S e p t . 9, 2011] So. 3d ( A l a . 2 0 1 1 ) , e x p l a i n e d 

t h e p e r t i n e n t h i s t o r y o f t h e PACT p r o g r a m , as i t l e d t o t h e 

u n d e r l y i n g c l a s s - a c t i o n l i t i g a t i o n and t o o t h e r l i t i g a t i o n , as 

f o l l o w s : 

" I n 1990, t h e Alabama L e g i s l a t u r e e s t a b l i s h e d 
t h e Alabama P r e p a i d A f f o r d a b l e C o l l e g e T u i t i o n 
('PACT') p r o g r a m as p a r t o f t h e W a l l a c e - F o l s o m 
C o l l e g e S a v i n g s I n v e s t m e n t P l a n , see §§ 16-33C-1 t o 

1 P e r d u e ' s d a u g h t e r , Anna, i s t h e d e s i g n a t e d b e n e f i c i a r y 
o f t h e PACT c o n t r a c t p u r c h a s e d by P e r d u e . 
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-8, A l a . Code 1975. As e x p l a i n e d by t h e C o u r t o f 
C i v i l A p p e a l s i n J o h n s o n v. T a y l o r , 770 So. 2d 1103 
( A l a . C i v . App. 1 9 9 9 ) , t h e p u r p o s e o f t h e PACT 
p r o g r a m i s 

" ' t o a s s i s t payment o f c o l l e g e t u i t i o n 
c o s t s by a l l o w i n g a p e r s o n t o p u r c h a s e PACT 
c o n t r a c t s i n ad v a n c e o f a c h i l d ' s a t t e n d i n g 
c o l l e g e . The PACT p r o g r a m o b l i g a t e s t h e 
s t a t e t o p ay t u i t i o n i n a c c o r d a n c e w i t h t h e 
c o n t r a c t i f t h e m i n o r c h i l d a t t e n d s a s t a t e 
c o l l e g e o r u n i v e r s i t y . § 16-33C-1. The 
p u r c h a s e p r i c e o f a PACT c o n t r a c t i s 
d e t e r m i n e d a c t u a r i a l l y . § 1 6 - 3 3 C - 6 ( f ) . 
Payments r e c e i v e d become p u b l i c f u n d s , 
w h i c h t h e s t a t e i n v e s t s t o g e n e r a t e a s s e t s 
t o f u n d t h e c h i l d ' s e d u c a t i o n . § 

1 6 - 3 3 C - 6 ( d ) . ' 

"770 So. 2d a t 1104. 
" P u r s u a n t t o t h e s t a t u t o r y scheme, t h e PACT 

p r o g r a m i s o v e r s e e n by a 'PACT b o a r d , ' w h i c h s e r v e s 
as b o t h ' [ t ] h e b o a r d o f d i r e c t o r s and t r u s t e e s o f 
t h e PACT T r u s t Fund.' § 1 6 - 3 3 C - 3 ( 1 4 ) , A l a . Code 
1975. A l s o p u r s u a n t t o s t a t u t e , t h e members o f t h e 
PACT b o a r d a r e s p e c i f i c a l l y empowered ' [ t ] o i n v e s t 
as [ t h e b o a r d ] deems a p p r o p r i a t e any f u n d s i n t h e 
PACT T r u s t Fund ' § 1 6 - 3 3 C - 5 ( 3 ) , A l a . Code 1975. 
I n f u l f i l l i n g t h a t r e s p o n s i b i l i t y , i n c l u d i n g 
d e c i s i o n s r e l a t i n g t o ' a c q u i r i n g , i n v e s t i n g , 
r e i n v e s t i n g , e x c h a n g i n g , r e t a i n i n g , s e l l i n g , and 
managing p r o p e r t y o f t h e PACT T r u s t Fund,' b o t h 'the 
PACT b o a r d and any p e r s o n o r i n v e s t m e n t manager t o 
whom t h e PACT b o a r d d e l e g a t e s any o f i t s i n v e s t m e n t 
a u t h o r i t y ' i s c h a r g e d w i t h ' e x e r c i s [ i n g ] t h e 
j u d g m e n t and c a r e u n d e r t h e c i r c u m s t a n c e s t h e n 
p r e v a i l i n g w h i c h p e r s o n s o f p r u d e n c e , d i s c r e t i o n , 
and i n t e l l i g e n c e e x e r c i s e i n t h e management o f t h e i r 
own a f f a i r s , n o t i n r e g a r d t o s p e c u l a t i o n b u t t o 
permanent d i s p o s i t i o n o f f u n d s , c o n s i d e r i n g t h e 
p r o b a b l e income as w e l l as t h e s a f e t y o f t h e i r 
c a p i t a l . ' § 1 6 - 3 3 C - 6 ( d ) , A l a . Code 1975. 
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"On F e b r u a r y 27 , 200 9, Kay I v e y , t h e n s t a t e 
t r e a s u r e r and, by v i r t u e o f t h a t o f f i c e , c h a i r m a n o f 
t h e PACT b o a r d , i s s u e d a l e t t e r t o t h e p u r c h a s e r s 
( h o l d e r s ) o f PACT c o n t r a c t s i n f o r m i n g them t h a t a 
d o w n t u r n i n t h e s t o c k m a r k e t had n e g a t i v e l y i m p a c t e d 
t h e a s s e t s o f t h e PACT T r u s t Fund b u t i n d i c a t i n g 
t h a t t h e PACT b o a r d r e m a i n e d c o m m i t t e d t o h o n o r i n g 
t h e PACT c o n t r a c t s and t h a t t h e PACT b o a r d was 
i n v e s t i g a t i n g o p t i o n s and e x p l o r i n g o p p o r t u n i t i e s 
t h a t w o u l d ' a l l o w PACT b e n e f i t s t o be c o n s i s t e n t l y 

p a i d . ' " 

So. 3d a t ( f o o t n o t e o m i t t e d ) . 

I n r e s p o n s e t o t h e n S t a t e T r e a s u r e r I v e y ' s d i s c l o s u r e , 

s e v e r a l l a w s u i t s were f i l e d a g a i n s t t h e PACT b o a r d , i n c l u d i n g 

a c l a s s - a c t i o n c o m p l a i n t f i l e d i n M a r c h 2009 i n t h e Montgomery 

C i r c u i t C o u r t ( c a s e no. CV-09-900351) by L i s a N i x G r e e n , 

i n d i v i d u a l l y and as n e x t f r i e n d o f B r e n t A. Green and B l a k e A. 

G r e e n . I n t h a t a c t i o n , G r e e n , p u r p o r t i n g t o r e p r e s e n t a c l a s s 

c o n s i s t i n g o f t h o s e who had p u r c h a s e d a PACT c o n t r a c t b e f o r e 

1995, a l l e g e d b r e a c h o f c o n t r a c t and a v i o l a t i o n o f 42 U.S.C. 

§ 1983. The a c t i o n s o u g h t a judgment d e c l a r i n g t h a t t h e PACT 

b o a r d was l i a b l e t o PACT c o n t r a c t h o l d e r s f o r t h e sums 

g u a r a n t e e d i n t h e i r r e s p e c t i v e c o n t r a c t s . I n September 2009, 

G r e e n ' s c o m p l a i n t was d i s m i s s e d on t h e g r o u n d t h a t t h e s t a t e d 

c l a i m s were n o t r i p e b e c a u s e , t h e t r i a l c o u r t c o n c l u d e d , no 

PACT b e n e f i c i a r y had y e t been d e n i e d c o n t r a c t u a l b e n e f i t s and, 
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t h e r e f o r e , no PACT b e n e f i c i a r y had s u f f e r e d a l o s s . G r e e n 

s u b s e q u e n t l y f i l e d a m o t i o n t o a l t e r , amend, o r v a c a t e t h e 

t r i a l c o u r t ' s j u d g m e n t . 

The a c t i o n u n d e r l y i n g t h e s e a p p e a l s ( c a s e no. CV-10-

900013) was i n s t i t u t e d by a s e p a r a t e c o m p l a i n t f i l e d i n 

J a n u a r y 2010 -- w h i l e G r e e n ' s p o s t j u d g m e n t m o t i o n i n t h e f i r s t 

a c t i o n , c a s e no. CV- 0 9 - 9 0 0 3 5 1 2 r e m a i n e d p e n d i n g -- a g a i n s t 

t h e PACT b o a r d i n t h e Montgomery C i r c u i t C o u r t by L i s a N i x 

G r e e n ; B r e n t A. G r e e n ; B l a k e G r e e n ; E l d r i d g e M. F r a n k l i n ; 3 

E a s o n L. F r a n k l i n ; and K i m b e r l y H. F r a n k l i n , i n d i v i d u a l l y and 

as n e x t f r i e n d o f Jo h n S t e p h e n F r a n k l i n , a l l o f whom were PACT 

c o n t r a c t h o l d e r s a n d / o r PACT b e n e f i c i a r i e s , who p u r p o r t e d t o 

r e p r e s e n t "a c l a s s o f p e r s o n s who p u r c h a s e d a [PACT] c o n t r a c t 

p r i o r t o May 9, 2001," and t h e d e s i g n a t e d b e n e f i c i a r i e s o f 

e a c h s u c h PACT c o n t r a c t . T h a t same p l e a d i n g a l s o i n c l u d e d as 

2 G r e e n s u b m i t t e d a p r o p o s e d c o n s e n t o r d e r i n c a s e no. CV-
09-900351 p r o v i d i n g f o r b o t h an amendment o f t h e t r i a l c o u r t ' s 
i n i t i a l o r d e r o f d i s m i s s a l t o r e f l e c t t h a t G r e e n ' s p r e v i o u s 
c o m p l a i n t was " d i s m i s s e d w i t h o u t p r e j u d i c e " and c o n s e n t i n g t o 
t h e d e n i a l o f G r e e n ' s p o s t j u d g m e n t m o t i o n and t h e d i s m i s s a l o f 
t h e a c c o m p a n y i n g amended c o m p l a i n t . The t r i a l c o u r t a d o p t e d 
t h a t p r o p o s e d c o n s e n t o r d e r by a judgment e n t e r e d on M a r c h 5, 
2010. 

3 E l d r i d g e M. F r a n k l i n l a t e r w i t h d r e w h i s r e q u e s t t o s e r v e 
as a c l a s s r e p r e s e n t a t i v e . 
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p l a i n t i f f s B r i a n A. M c V e i g h , i n d i v i d u a l l y and as n e x t f r i e n d 

o f S a r a h K. M c V e i g h ; A l l e n R. Hudson, i n d i v i d u a l l y and as n e x t 

f r i e n d o f Emma L. Hathaway; and N i n a M c G i n n i s , i n d i v i d u a l l y 

and as n e x t f r i e n d o f S t e v i e A. G r a v e s , who p u r p o r t e d t o 

r e p r e s e n t "a c l a s s o f p e r s o n s who p u r c h a s e d a [PACT] c o n t r a c t 

[on o r ] a f t e r May 9, 2001," and t h e d e s i g n a t e d b e n e f i c i a r i e s 

o f e a c h s u c h PACT c o n t r a c t . The u n d e r l y i n g c l a s s a c t i o n was 

a s s i g n e d t o a d i f f e r e n t j u d g e i n t h e Montgomery C i r c u i t C o u r t 

t h a n t h e j u d g e who p r e s i d e d o v e r G r e e n ' s s e p a r a t e a c t i o n . 4 

I n t h e i r c o m p l a i n t i n t h e u n d e r l y i n g a c t i o n , w h i c h 

i n c l u d e d c l a i m s v i r t u a l l y i d e n t i c a l t o t h o s e a s s e r t e d by Green 

i n h e r i n i t i a l a c t i o n , t h e above-named p l a i n t i f f s a l l e g e d t h a t 

4 P e r d u e c o n t e n d s b o t h t h a t G r e e n ' s d u p l i c a t i v e f i l i n g s 
d e m o n s t r a t e " o b v i o u s e f f o r t s a t j u d g e s h o p p i n g " and t h a t t h e 
u n d e r l y i n g a c t i o n i s due t o be d i s m i s s e d p u r s u a n t t o A l a b ama's 
abatement s t a t u t e , § 6-5-440, A l a . Code 1975, w h i c h p r o v i d e s 
t h a t " [ n ] o p l a i n t i f f i s e n t i t l e d t o p r o s e c u t e two a c t i o n s i n 
t h e c o u r t s o f t h i s s t a t e a t t h e same t i m e f o r t h e same c a u s e 
and a g a i n s t t h e same p a r t y . " The p r o h i b i t i o n i n § 6-5-440, 
however, i s "'an a f f i r m a t i v e d e f e n s e , and i f t h a t d e f e n s e i s 
n o t r a i s e d by t h e d e f e n d a n t i n a m o t i o n t o d i s m i s s , ... i t i s 
w a i v e d . " R e g i o n s Bank v. Reed, 60 So. 3d 868, 884 ( A l a . 2010) 
( q u o t i n g V e t e t o v. Yocum, 793 So. 2d 814, 815 n. 1 ( A l a . C i v . 
App. 2 0 0 1 ) ) . See a l s o F i r s t T e n n e s s e e Bank, N.A. v. S n e l l , 
718 So. 2d 20, 27 ( A l a . 1998) ("[A] d e f e n d a n t must r a i s e t h e 
f i r s t - f i l e d a c t i o n as a d e f e n s e i n a m o t i o n t o d i s m i s s . " ) . The 
PACT b o a r d d i d n o t c h a l l e n g e t h e a c t i o n on t h e b a s i s o f 
a b a t e m e n t . F u r t h e r , any i s s u e as t o a b a tement v a n i s h e d a t t h e 
c o n c l u s i o n o f G r e e n ' s i n i t i a l a c t i o n . 
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t h e i r c l a i m s were t y p i c a l o f and c o n s i s t e n t w i t h t h e c l a i m s o f 

a l l c l a s s members, whose numbers a l l e g e d l y made j o i n d e r 

i m p r a c t i c a l , and s o u g h t t o be named r e p r e s e n t a t i v e s f o r t h e i r 

r e s p e c t i v e c l a s s e s . A c t i n g u n d e r t h e p r e m i s e t h a t t h e PACT 

p r o g r a m was c r e a t e d t o a l l o w t h e d e s i g n a t e d b e n e f i c i a r y o f a 

PACT c o n t r a c t t o a t t e n d c o l l e g e w i t h o u t b e i n g r e q u i r e d t o pay 

t u i t i o n o r m a n d a t o r y f e e s , r e g a r d l e s s o f t h e f i n a n c i a l h e a l t h 

o f t h e PACT T r u s t Fund a n d / o r t h e a b i l i t y o f t h e PACT p r o g r a m 

t o p a y , t h e p l a i n t i f f s a l l e g e d t h a t t h e PACT b o a r d had 

i n d i c a t e d i t s i n a b i l i t y t o f u l f i l l o u t s t a n d i n g PACT c o n t r a c t s . 

The c o m p l a i n t a l s o a l l e g e d , i n a c l a i m n o t i n c l u d e d i n G r e e n ' s 

i n i t i a l a c t i o n , t h a t , a t t h e t i m e o f f i l i n g , " n o t a l l o f t h e 

t u i t i o n and f e e s c o v e r e d by PACT c o n t r a c t s [were] b e i n g p a i d 

by t h e [PACT b o a r d ] . " 5 The p l a i n t i f f s r e q u e s t e d a d e c l a r a t o r y 

j udgment c o n s t r u i n g t h e r e s p e c t i v e r i g h t s and o b l i g a t i o n s o f 

t h e i n d i v i d u a l c l a s s e s u n d e r t h e PACT c o n t r a c t s and t h e 

c o n t r o l l i n g s t a t u t e s so t h e y c o u l d d e c i d e w h e t h e r t o r e m a i n i n 

t h e PACT p r o g r a m o r t o c a n c e l t h e i r e x i s t i n g c o n t r a c t s and 

5 I t a p p e a r s t h a t t h e p l a i n t i f f s ' a l l e g a t i o n t h a t t h e PACT 
p r o g r a m had f a i l e d t o p a y c e r t a i n n o n - t u i t i o n - r e l a t e d 
" m a n d a t o r y f e e s " i n c u r r e d by t h e n m a t r i c u l a t i n g PACT 
b e n e f i c i a r i e s was added i n o r d e r t o c l e a r t h e r i p e n e s s h u r d l e 
t h a t had d e f e a t e d G r e e n ' s e a r l i e r f i l e d a c t i o n . 

7 
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s e e k a r e f u n d ( l e s s any a p p l i c a b l e t a x p e n a l t y ) . They a l s o 

s t a t e d a c l a i m u n d e r 42 U.S.C. § 1983, a l l e g i n g v i o l a t i o n s o f 

r i g h t s g u a r a n t e e d by v a r i o u s p r o v i s i o n s o f t h e U n i t e d S t a t e s 

C o n s t i t u t i o n . 

The PACT b o a r d a n s w e r e d and f i l e d a c o u n t e r c l a i m . I n i t s 

" c o u n t e r c l a i m f o r d e c l a r a t o r y r e l i e f , " t h e PACT b o a r d a l l e g e d 

t h a t , b a s e d upon a c t u a r i a l p r o j e c t i o n s , t h e PACT T r u s t Fund 

l a c k e d s u f f i c i e n t a s s e t s t o c o n t i n u e payment o f f u l l t u i t i o n 

e x p e n s e s p a s t t h e y e a r 2015. The PACT b o a r d f u r t h e r n o t e d 

t h a t i t had " a d o p t e d p r o p o s e d amendments t o i t s e x i s t i n g r u l e s 

and r e g u l a t i o n s , " w h i c h , t h o u g h s p e c i f i c a l l y a i med a t 

r e m i t t i n g payment f o r m a n d a t o r y f e e s and e x p e n s e s t o a l l PACT 

c o n t r a c t h o l d e r s , m i g h t r e s u l t i n payment o f "an amount l e s s 

t h a n t h e f u l l t u i t i o n and f e e s c h a r g e d by t h e r e s p e c t i v e 

c o l l e g e o r u n i v e r s i t y " i n d i r e c t c o n f l i c t w i t h t h e p l a i n t i f f s ' 

i n t e r p r e t a t i o n o f t h e i r c o n t r a c t r i g h t s . Thus, t h e PACT b o a r d 

r e q u e s t e d , p u r s u a n t t o A l a . Code 1975, § 6-6-220 e t s e q . 6 and 

§ 19-3B-101 e t s e q . , 7 t h e t r i a l c o u r t ' s a s s i s t a n c e i n 

6 A l a b a m a ' s " D e c l a r a t o r y Judgment A c t . " 
7The s t a t e d c h a p t e r i s e n t i t l e d "Alabama U n i f o r m T r u s t 

Code." S e c t i o n 1 9 - 3 B - 2 0 1 ( c ) , w h i c h was s p e c i f i c a l l y r e f e r e n c e d 
i n t h e PACT b o a r d ' s c o u n t e r c l a i m , p r o v i d e s t h a t a c o u r t may 
e n t e r t a i n a " j u d i c i a l p r o c e e d i n g ... r e l a t [ i n g ] t o any m a t t e r 
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c o n s t r u i n g t h e PACT b o a r d ' s powers and r e s p o n s i b i l i t i e s u n d e r 

t h e s t a t u t e s e s t a b l i s h i n g t h e PACT p r o g r a m ; a d e t e r m i n a t i o n as 

t o w h e t h e r t h e p r o p o s e d c hanges t o i t s r u l e s and r e g u l a t i o n s 

v i o l a t e d t h e s t a t u t o r y , c o n s t i t u t i o n a l , o r c o n t r a c t u a l r i g h t s 

o f t h e PACT c o n t r a c t h o l d e r s a n d / o r t h e PACT c o n t r a c t 

b e n e f i c i a r i e s ; and a d e t e r m i n a t i o n as t o w h e t h e r t h e PACT 

b o a r d c o u l d l i q u i d a t e t h e PACT T r u s t Fund and d i s t r i b u t e t h e 

r e m a i n i n g a s s e t s . 

The p l a i n t i f f s t h e r e a f t e r moved f o r c l a s s c e r t i f i c a t i o n 

o f t h e two p r o p o s e d c l a s s e s p u r s u a n t t o R u l e 2 3 ( b ) ( 1 ) and 

( b ) ( 2 ) , A l a . R. C i v . P. 

i n v o l v i n g t h e t r u s t ' s a d m i n i s t r a t i o n , i n c l u d i n g a r e q u e s t f o r 
i n s t r u c t i o n s and an a c t i o n t o d e c l a r e r i g h t s . " A d d i t i o n a l l y , 
s u b s e c t i o n (d) f u r t h e r p r o v i d e s t h a t , i n a d d i t i o n t o a r e q u e s t 
f o r i n s t r u c t i o n s , a j u d i c i a l p r o c e e d i n g a r i s i n g f r o m t h e 
a d m i n i s t r a t i o n o f a t r u s t may a l s o be i n s t i t u t e d t o 

" d e t e r m i n e t h e e x i s t e n c e o r n o n e x i s t e n c e o f any 
i m m u n i t y , power, p r i v i l e g e , d u t y o r r i g h t ; 

"... a p p r o v e a n o n j u d i c i a l s e t t l e m e n t ; 

f l 

"... r e v i e w t h e a c t i o n s o r a p p r o v e t h e p r o p o s e d 
a c t i o n s o f a t r u s t e e , i n c l u d i n g t h e e x e r c i s e o f a 
d i s c r e t i o n a r y power; 

"... [and] m o d i f y o r t e r m i n a t e a t r u s t 
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W h i l e t h i s c a s e was p e n d i n g , t h e l e g i s l a t u r e e n a c t e d A c t 

No. 2010-725, A l a . A c t s 2010, w h i c h was e f f e c t i v e A p r i l 30, 

2010, and w h i c h , among o t h e r t h i n g s , amended t h e s t a t u t o r y 

p r o v i s i o n s r e l a t i n g t o t h e PACT p r o g r a m t o p r o v i d e a n n u a l 

a p p r o p r i a t i o n s t o t h e PACT T r u s t Fund b e g i n n i n g i n 2015 and 

c o n t i n u i n g t h r o u g h 2 0 2 7 . 8 See A l a . Code 1975, § 16-33C-1 e t 

s e q . A c c o r d i n g t o § 16-33C-16, t h e s t a t e d a n n u a l 

a p p r o p r i a t i o n s " w i l l make t h e PACT P r o g r a m 100 p e r c e n t f u l l y 

f u n d e d , a c c o r d i n g t o t h e a c t u a r i a l p r o f e s s i o n a l r e t a i n e d by 

t h e PACT b o a r d . " A d d i t i o n a l l y , w i t h r e g a r d t o t h e t u i t i o n and 

m a n d a t o r y - f e e r a t e s f o r a l l PACT c o n t r a c t h o l d e r s , t h e 2010 

amendment p r o v i d e s t h a t , w i t h t h e e x c e p t i o n o f " i n s t i t u t i o n s 

o f h i g h e r e d u c a t i o n u n d e r t h e o v e r s i g h t o f t h e b o a r d s o f 

t r u s t e e s e s t a b l i s h e d i n S e c t i o n 264 and S e c t i o n 266 o f t h e 

C o n s t i t u t i o n o f Alabama o f 1901, now a p p e a r i n g as S e c t i o n s 264 

and 266 o f t h e O f f i c i a l R e c o m p i l a t i o n o f t h e C o n s t i t u t i o n o f 

Alabama o f 1 9 0 1 , " 9 

8The r e c o r d r e f l e c t s t h a t t h e PACT b o a r d c l o s e d t h e PACT 
p r o g r a m t o new a p p l i c a n t s i n 2009 b u t t h a t , b a s e d upon t h e 
ages o f t h e b e n e f i c i a r i e s o f t h e PACT c o n t r a c t s , t h e 
c o n t r a c t u a l o b l i g a t i o n s o f t h e PACT T r u s t Fund a r e p r o j e c t e d 
t o c o n t i n u e u n t i l a t l e a s t 2029. 

9 T h i s e x c e p t i o n r e f e r s t o t h e U n i v e r s i t y o f Alabama 
("Alabama") and t o A u b u r n U n i v e r s i t y ("Auburn"). A c c o r d i n g t o 
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"no p u b l i c i n s t i t u t i o n o f h i g h e r e d u c a t i o n s h a l l 
c h a r g e t h e PACT p l a n o r a PACT p l a n c o n t r a c t owner 
m a n d a t o r y f e e s o r t u i t i o n p e r c r e d i t h o u r i n an 
amount e x c e e d i n g t h e c o s t o f m a n d a t o r y f e e s o r 
t u i t i o n p e r c r e d i t h o u r as o f September 30, 2009 

§ 1 6 - 3 3 C - 1 7 ( a ) , A l a . Code 1975. 

The 2010 amendment f u r t h e r p r o v i d e s t h a t 

" t h e amounts p a i d by t h e PACT P r o g r a m t o p u b l i c 
i n s t i t u t i o n s o f h i g h e r e d u c a t i o n i n a c c o r d a n c e w i t h 
t h i s s e c t i o n s h a l l be c o n s i d e r e d f u l l payment o f 
m a n d a t o r y f e e s o r t u i t i o n p e r c r e d i t h o u r on b e h a l f 
o f t h e b e n e f i c i a r y o f t h e PACT c o n t r a c t , and n e i t h e r 
t h e b e n e f i c i a r y o f t h e PACT c o n t r a c t n o r t h e PACT 
c o n t r a c t h o l d e r s h a l l be r e q u i r e d t o r e m i t t o t h e 
p u b l i c i n s t i t u t i o n o f h i g h e r e d u c a t i o n an a d d i t i o n a l 
amount f o r m a n d a t o r y f e e s o r t u i t i o n p e r c r e d i t 
h o u r . " 

§ 1 6 - 3 3 C - 1 7 ( c ) , A l a . Code 1975. 

F i n a l l y , t h e l e g i s l a t u r e i n A c t No. 2010-725 

" s t r o n g l y e n c o u r a g e [ d ] t h e PACT b o a r d t o make any 
f i n a n c i a l l y b e n e f i c i a l c h a nges t o PACT r u l e s , 
p r o c e d u r e s , o r p o l i c i e s , t o t h e e x t e n t t h a t t h e PACT 
b o a r d i s a u t h o r i z e d o r p e r m i t t e d t o make s u c h 
c h a nges and t o t h e e x t e n t t h a t s u c h c h anges w o u l d  
n o t v i o l a t e t h e c o n t r a c t u a l r e l a t i o n s h i p e x i s t i n g  
b e t w een a PACT c o n t r a c t h o l d e r and t h e PACT b o a r d . " 

§ 16-33C-19, A l a . Code 1975 ( e m p h a s i s a d d e d ) . 

t h e t e s t i m o n y p r e s e n t e d d u r i n g a h e a r i n g , 53 p e r c e n t o f 
s t u d e n t s a t t e n d i n g c o l l e g e on a PACT c o n t r a c t , r e p r e s e n t i n g 64 
p e r c e n t o f t h e PACT T r u s t Fund's c a s h f l o w , a t t e n d Alabama and 
A u b u r n . 
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I n r e s p o n s e t o t h e p a s s a g e o f A c t No. 2010-725, t h e PACT 

b o a r d f i l e d a m o t i o n s e e k i n g t o d i s m i s s t h e p l a i n t i f f s ' c l a i m s 

on t h e g r o u n d " t h a t r e c e n t l e g i s l a t i o n [had] r e n d e r e d [ t h e ] 

P l a i n t i f f s ' c l a i m s moot." More s p e c i f i c a l l y , t h e PACT b o a r d 

a r g u e d i n s u p p o r t o f i t s m o t i o n t h a t t h e p l a i n t i f f s ' c l a i m s 

were b a s e d upon t h e p r e m i s e t h a t t h e PACT p r o g r a m w o u l d , a t 

some f u t u r e d a t e , be u n a b l e t o f u l f i l l a l l o u t s t a n d i n g 

o b l i g a t i o n s and t h a t A c t No. 2010-725 r e s o l v e d a l l s u c h 

c o n c e r n s ; t h e r e f o r e , i t c o n t e n d e d , t h e l e g i s l a t i o n had 

r e n d e r e d any c o n t r o v e r s y moot and t h e r e b y had d e p r i v e d t h e 

t r i a l c o u r t o f j u r i s d i c t i o n . A f t e r a h e a r i n g , t h e t r i a l c o u r t 

d e n i e d t h e PACT b o a r d ' s m o t i o n w i t h o u t e x p l a n a t i o n . 

F o l l o w i n g t h e PACT b o a r d ' s f i l i n g o f a s t i p u l a t i o n 

e v i d e n c i n g i t s q u a l i f i e d , g e n e r a l agreement t h a t c l a s s - b a s e d 

r e l i e f was p r o p e r , t h e t r i a l c o u r t i n December 2010 e n t e r e d an 

o r d e r o f c l a s s c e r t i f i c a t i o n . S p e c i f i c a l l y , t h e t r i a l c o u r t 

f o u n d t h a t t h e u n d e r l y i n g a c t i o n was "an a p p r o p r i a t e c a s e f o r 

c l a s s c e r t i f i c a t i o n f o r t h e P l a i n t i f f s u n d e r R u l e 2 3 ( b ) ( 2 ) , 

[ A l a . R. C i v . P.,] and f o r t h e [PACT b o a r d ] on [ i t s ] 

C o u n t e r c l a i m u n d e r R u l e 2 3 ( b ) ( 1 ) ( A ) ( B ) [ s i c ] [, A l a . R. C i v . 
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P . ] , " and c e r t i f i e d s e v e r a l c l a s s e s and s u b c l a s s e s . 1 0 I n i t s 

c e r t i f i c a t i o n o r d e r t h e t r i a l c o u r t f u r t h e r f o u n d t h a t , w i t h 

r e g a r d t o i t s c o u n t e r c l a i m , t h e PACT b o a r d was e n t i t l e d t o t h e 

r e q u e s t e d d e c l a r a t o r y r e l i e f a n d / o r " t o g u i d a n c e , i n s t r u c t i o n s 

and, i f n e c e s s a r y , m o d i f i c a t i o n o f t h e [ t h e PACT] T r u s t 

p u r s u a n t t o t h e Alabama [ U n i f o r m ] T r u s t C o d e [ , A l a . Code 1975, 

§ 19-3B-101 e t s e q . ] . " The t r i a l c o u r t ' s o r d e r i n c l u d e d a 

n o t i c e t o be m a i l e d t o c l a s s members and p o s t e d on t h e 

I n t e r n e t Web s i t e f o r t h e PACT p r o g r a m i n f o r m i n g c l a s s members 

t h a t t h e t r i a l c o u r t " h a [ d] c e r t i f i e d t h a t t h e c a s e s h a l l 

p r o c e e d as a c l a s s a c t i o n " and t h a t c o p i e s o f t h e p l e a d i n g s 

and t h e t r i a l c o u r t ' s o r d e r were a v a i l a b l e on t h e I n t e r n e t Web 

s i t e o f t h e S t a t e T r e a s u r e r . 1 1 

1 0 T h e r e i s no d i s p u t e t h a t P e r d u e , M o t l o w , and S e a r s a r e 
a l l members o f a c l a s s o r s u b c l a s s c e r t i f i e d by t h e t r i a l 
c o u r t , and t h e r e i s no d i s p u t e as t o t h e c o n t e n t o f t h e PACT 
c o n t r a c t s o f e a c h c l a s s o r s u b c l a s s . 

1 1 I n t h e t r i a l c o u r t , t h e PACT b o a r d d i d n o t oppose c l a s s 
c e r t i f i c a t i o n ; i t s t i p u l a t e d t o s u c h c e r t i f i c a t i o n . A t t h e 
f a i r n e s s h e a r i n g t h a t o c c u r r e d a f t e r t h e c l a s s e s were 
c e r t i f i e d , some o f t h e o b j e c t i n g c l a s s members o f f e r e d 
a r g u m e n t s as t o t h e p r o p r i e t y o f t h e c l a s s c e r t i f i c a t i o n , b u t 
t h o s e c h a l l e n g e s were o n l y m i n i m a l l y a d d r e s s e d o r d e v e l o p e d . 
On a p p e a l , M o t l o w and S e a r s o f f e r g e n e r a l a r g u m e n t s and 
a u t h o r i t y a t t a c k i n g t h e c l a s s c e r t i f i c a t i o n ; h o w e v e r , t h e i r 
a r g u m e n t s a p p e a r t o be a v a r i a t i o n o f t h e i r a r g u m e n t s 
a t t a c k i n g t h e f a i r n e s s o f t h e s e t t l e m e n t . G i v e n o u r 
r e s o l u t i o n o f t h e p r o p r i e t y o f t h e s e t t l e m e n t , we see no need 
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S u b s e q u e n t t o t h e e n t r y o f t h e t r i a l c o u r t ' s 

c e r t i f i c a t i o n o r d e r , some o f t h e p l a i n t i f f s f i l e d a m o t i o n 

s e e k i n g t o c o m p e l m e d i a t i o n o f t h e p a r t i e s ' r e s p e c t i v e c l a i m s . 

The m a t t e r t h e r e a f t e r p r o c e e d e d t o m e d i a t i o n upon c o n s e n t o f 

t h e p a r t i e s . 

On May 5, 2011, t h e p a r t i e s s u b m i t t e d a j o i n t m o t i o n , 

a l o n g w i t h a p r o p o s e d s e t t l e m e n t a g r e e m e n t , r e q u e s t i n g t h a t 

t h e t r i a l c o u r t a p p r o v e t h e p r o p o s e d c l a s s - a c t i o n s e t t l e m e n t 

a g r e e m e n t , t h e p r o f e s s e d p u r p o s e o f w h i c h was " t o p r o v i d e 

C l a s s Members w i t h t h e maximum amount o f b e n e f i t s f r o m t h e 

a v a i l a b l e a s s e t s . " I n o r d e r t o e f f e c t t h a t s t a t e d p u r p o s e , 

t h e p r o p o s e d s e t t l e m e n t agreement p u r p o r t e d t o m o d i f y t h e 

t e r m s o f t h e o u t s t a n d i n g PACT c o n t r a c t s . The p r o p o s e d 

m o d i f i c a t i o n was a c c o m p a n i e d by a p u r p o r t e d w a i v e r by t h e 

c l a s s members o f t h e a p p l i c a t i o n o f A l a . Code 1975, § 16-33C-1 

e t s e q . , and t h e t e r m s o f t h e i r i n d i v i d u a l PACT c o n t r a c t s t o 

t h e e x t e n t t h e p r o v i s i o n s i n e i t h e r t h e s t a t u t e s o r t h e PACT 

c o n t r a c t s were i n c o n s i s t e n t w i t h t h e t e r m s o f t h e s e t t l e m e n t 

a g r e e m e n t . 

t o a d d r e s s t h a t i s s u e . 
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A d d i t i o n a l l y , t h e p r o p o s e d s e t t l e m e n t agreement s e t 

t u i t i o n and f e e payments a t t u i t i o n and f e e r a t e s a p p l i c a b l e 

f o r f a l l 2010; p r o v i d e d t h a t c l a s s members w a i v e d t h e 

p r o v i s i o n s o f § 16-33C-17, as s e t o u t above; and r e q u i r e d 

c l a s s members t o be p e r s o n a l l y r e s p o n s i b l e f o r payment o f any 

t u i t i o n and f e e s n o t c o v e r e d by t h e PACT p r o g r a m p a y m e n t s . 

C l a s s members were a l s o a f f o r d e d , as an a l t e r n a t i v e remedy, 

t h e r i g h t t o c a n c e l t h e i r PACT c o n t r a c t s and t o r e c e i v e 

r e f u n d s l e s s any a p p l i c a b l e t a x e s o r p e n a l t i e s . 

The s e t t l e m e n t a greement a l s o i n c l u d e d , as p a r t o f i t s 

t e r m s , an award o f a t t o r n e y f e e s t o c l a s s members' c o u n s e l i n 

t h e amount o f $4,950,000 and an award f o r l i t i g a t i o n - r e l a t e d 

e x p e n s e s i n t h e amount o f $15,000. The s e t t l e m e n t agreement 

a l s o c o n t a i n e d a r e l e a s e o f c l a s s members' p o t e n t i a l c l a i m s 

a g a i n s t t h e PACT b o a r d ("and a l l o t h e r r e l a t e d p e r s o n s and 

e n t i t i e s " ) , i n c l u d i n g t h e f o l l o w i n g : 

" [ A ] n y and a l l m a t t e r s , demands, l i a b i l i t i e s , 
a c t i o n s , l a w s u i t s , l i e n s , d e b t s , damages, 
o b l i g a t i o n s , c l a i m s , and any o t h e r e x p e n s e s , 
c h a r g e s , o r c o s t s o f e v e r y k i n d and n a t u r e , known o r 
unknown, s u s p e c t e d o r u n s u s p e c t e d , h o w s o e v e r 
a r i s i n g , a t l a w o r i n e q u i t y , w h e t h e r on an 
i n d i v i d u a l o r r e p r e s e n t a t i v e b a s i s , w h i c h were 
a s s e r t e d o r w h i c h c o u l d have been a s s e r t e d as o f t h e 
e x e c u t i o n o f t h i s S e t t l e m e n t , i n c l u d i n g (but n o t 
l i m i t e d t o ) t h o s e c l a i m s w h i c h were a s s e r t e d o r 
w h i c h c o u l d have been a s s e r t e d i n [ t h e u n d e r l y i n g 
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a c t i o n ] as w e l l as any and a l l o t h e r c l a i m s r e l a t i n g 
t o t h e o p e r a t i o n and a d m i n i s t r a t i o n o f t h e PACT 
P r o g r a m a n d / o r t h e PACT T r u s t Fund, i n c l u d i n g ( but 
n o t l i m i t e d t o ) t h e payment/non-payment o f t u i t i o n 
and f e e s and a l l c l a i m s a v a i l a b l e u n d e r t h e U n i f o r m 
T r u s t Code ... o t h e r t h a n t h e o b l i g a t i o n s e m b o d i e d 
i n t h i s S e t t l e m e n t and any judgment e n t e r e d by t h e 
c o u r t a p p r o v i n g o r a d o p t i n g t h i s S e t t l e m e n t . " 

On May 5, 2011 -- t h e same d a t e t h e p r o p o s e d s e t t l e m e n t 

a greement was s u b m i t t e d -- t h e t r i a l c o u r t e n t e r e d an o r d e r 

p r e l i m i n a r i l y a p p r o v i n g t h e p r o p o s e d s e t t l e m e n t agreement and 

s e t t i n g a f a i r n e s s h e a r i n g . T h e r e a f t e r , p u r s u a n t t o R u l e 

2 3 ( e ) , A l a . R. C i v . P., n o t i c e o f t h e p r o p o s e d s e t t l e m e n t was 

p u r p o r t e d l y p r o v i d e d t o a l l c l a s s members, 1 2 who were g i v e n 

u n t i l June 10, 2011, t o f i l e w r i t t e n o b j e c t i o n s t o t h e 

p r o p o s e d s e t t l e m e n t a g r e e m e n t . I n r e s p o n s e , numerous w r i t t e n 

o b j e c t i o n s were f i l e d w i t h t h e t r i a l c o u r t by c l a s s members. 

A t t h e s u b s e q u e n t f a i r n e s s h e a r i n g , t h e PACT b o a r d 

o f f e r e d t h e e x p e r t t e s t i m o n y o f D a n i e l Sherman, an a c t u a r y 

e m p l o y e d by t h e PACT b o a r d . Sherman e x p l a i n e d t h a t , a l t h o u g h 

t h e PACT T r u s t Fund had, i n t h e p a s t , o p e r a t e d a t a s u r p l u s , 

he c a l c u l a t e d a d e f i c i t , i n t h e s p r i n g o f 2009, o f $460 

1 2 A t t h e d i r e c t i o n o f t h e t r i a l c o u r t , n o t i c e was p r o v i d e d 
by m a i l t o c l a s s members whose a d d r e s s e s were d i s c e r n i b l e f r o m 
t h e r e c o r d s o f t h e PACT p r o g r a m and, i n a d d i t i o n , n o t i c e was 
p o s t e d on t h e Web s i t e d e v o t e d t o t h e PACT p r o g r a m . 
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m i l l i o n . A c c o r d i n g t o Sherman, a l t h o u g h t h e l e g i s l a t u r e 

a p p r o p r i a t e d a p p r o x i m a t e l y $548 m i l l i o n t o t h e PACT p r o g r a m i n 

A c t No. 2010-725, s u b s e q u e n t e v a l u a t i o n s r e v e a l e d a $269 

m i l l i o n d e f i c i t , w h i c h he a t t r i b u t e d t o " t h e i n c r e a s e i n 

t u i t i o n l e v e l s a t t h e A u b u r n [ U n i v e r s i t y ] and [ t h e U n i v e r s i t y 

o f ] Alabama s c h o o l s y s t e m s , " w h i c h i n c r e a s e s , he s a i d , were 

h i g h e r t h a n t h e l e g i s l a t u r e had p r o j e c t e d i n r e a c h i n g t h e 

d e t e r m i n a t i o n t h a t i t s 2010 a p p r o p r i a t i o n s had f u l l y f u n d e d 

t h e PACT p r o g r a m . Sherman's q u a r t e r l y e v a l u a t i o n i n December 

2010 r e v e a l e d t h a t " t h e d e f i c i t [had] i n c r e a s e d f r o m [$] 269 

m i l l i o n ... t o [$] 338 m i l l i o n . " Sherman t e s t i f i e d t h a t , 

f a c e d w i t h e v i d e n c e o f t h e i n c r e a s i n g d e f i c i t , even w i t h t h e 

2010 l e g i s l a t i v e a p p r o p r i a t i o n s , t h e a s s e t s o f t h e PACT T r u s t 

Fund were i n s u f f i c i e n t t o meet i t s f u t u r e l i a b i l i t i e s . 

R e g a r d i n g t h e p r o p o s e d s e t t l e m e n t , Sherman e x p l a i n e d t h a t 

i t was aimed a t e n s u r i n g t h a t t h e a v a i l a b l e moneys were e v e n l y 

d i s t r i b u t e d so t h a t as many b e n e f i c i a r i e s as p o s s i b l e r e c e i v e d 

as much as p o s s i b l e and t o make s u r e t h a t t h e PACT p r o g r a m was 

f u l l y f u n d e d on an a c t u a r i a l b a s i s . A c c o r d i n g t o Sherman, t h e 

l i m i t a t i o n i n t h e s e t t l e m e n t agreement on t u i t i o n i n c r e a s e s , 

w h i c h l i m i t s t u i t i o n payments by t h e PACT T r u s t Fund t o t h e 

f a l l 2010 r a t e as c e r t i f i e d by e a c h a f f e c t e d s c h o o l , r e n d e r e d 
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t h e s e t t l e m e n t a c t u a r i a l l y v i a b l e -- even w i t h t h e r e d u c t i o n 

i n a s s e t s a s s o c i a t e d w i t h t h e a t t o r n e y - f e e award and any 

p o t e n t i a l c a n c e l l a t i o n s o f PACT c o n t r a c t s by c l a s s members. He 

f u r t h e r n o t e d t h a t t h e i n v e s t m e n t o f t h e PACT a s s e t s i n f i x e d -

income i n v e s t m e n t s was a l s o a c e n t r a l component o f t h e 

p r o p o s e d s e t t l e m e n t agreement i n t h a t i t was aimed a t 

p r e s e r v i n g t h e r e m a i n i n g c a p i t a l i n t h e PACT T r u s t Fund. 

R e g a r d l e s s , Sherman a c k n o w l e d g e d t h a t t h e s e t t l e m e n t , 

b e c a u s e o f t h e v a r i a b i l i t y o f b o t h t u i t i o n amounts and 

i n v e s t m e n t r e t u r n , d i d n o t e l i m i n a t e a l l f u t u r e r i s k . W h i l e 

a d m i t t i n g t h a t t h e p r e v i o u s a c t u a r i a l a s s u m p t i o n s u n d e r l y i n g 

t h e l e g i s l a t i v e a p p r o p r i a t i o n s i n A c t No. 2010-725 t u r n e d o u t 

t o be i n c o r r e c t , Sherman t e s t i f i e d t h a t t h e p r o b a b i l i t y t h a t 

t h e a c t u a r i a l a s s u m p t i o n s u n d e r l y i n g t h e p r o p o s e d s e t t l e m e n t 

a greement were a c c u r a t e was much h i g h e r b e c a u s e o f t h e 

e l i m i n a t i o n o f t h e r i s k s a s s o c i a t e d w i t h t u i t i o n i n c r e a s e s and 

i n v e s t m e n t l o s s e s . Sherman a l s o a c k n o w l e d g e d t h a t n o t h i n g was 

a b s o l u t e , t h a t h i s c a l c u l a t i o n s were m e r e l y " b a s e d on 

a s s u m p t i o n s , " and t h a t t h e r e was no g u a r a n t e e t h a t t h e 

p r o p o s e d s e t t l e m e n t w o u l d e n s u r e t h a t t h e PACT T r u s t Fund 

w o u l d be f u l l y f u n d e d . However, Sherman n o t e d t h a t , u n d e r t h e 

t e r m s o f t h e p r o p o s e d s e t t l e m e n t a g r e e m e n t , e a c h c o n t r a c t 
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h o l d e r w o u l d a c t u a l l y r e c e i v e much more money t h a n he o r she 

w o u l d r e c e i v e by a mere r e f u n d . 

The c h a i r m a n o f t h e PACT b o a r d t e s t i f i e d and c o n f i r m e d 

t h a t b a s e d on Sherman's December 2010 r e p o r t , even w i t h t h e 

i n c l u s i o n o f t h e $548 m i l l i o n i n l e g i s l a t i v e a p p r o p r i a t i o n s 

i n c l u d e d i n A c t No. 2010-725, t h e PACT T r u s t Fund r e m a i n e d 

u n d e r f u n d e d by $338 m i l l i o n . He f u r t h e r c o n f i r m e d t h a t , 

b e c a u s e o f u n a n t i c i p a t e d t u i t i o n i n c r e a s e s and t h e f a c t t h a t 

t h e i n v e s t m e n t s o f t h e PACT T r u s t Fund had n o t p e r f o r m e d as 

w e l l as a n t i c i p a t e d , t h e o b l i g a t i o n s o f t h e PACT T r u s t Fund 

f a r e x c e e d e d i t s a s s e t s . The c h a i r m a n o f t h e PACT b o a r d 

t e s t i f i e d t h a t t h e PACT b o a r d , a c t i n g a l o n e , had no knowledge 

o f o r a c c e s s t o any s o l u t i o n o r o t h e r moneys t h a t w o u l d a l l o w 

i t t o p r o v i d e f u l l c o n t r a c t b e n e f i t s t o a l l PACT c o n t r a c t 

h o l d e r s . The c h a i r m a n , t h e r e f o r e , o p i n e d t h a t t h e p r o p o s e d 

s e t t l e m e n t was f a i r and r e a s o n a b l e t o a l l c l a s s members and 

recommended i t s a p p r o v a l . 

A t t h e c o n c l u s i o n o f t h e PACT b o a r d ' s e v i d e n c e , 13 

o b j e c t o r s , who were p r e s e n t and who had f i l e d w r i t t e n 

o b j e c t i o n s i n t h e t r i a l c o u r t , were p r o v i d e d an o p p o r t u n i t y t o 

a r g u e i n o p p o s i t i o n t o t h e p r o p o s e d s e t t l e m e n t . The v a r i o u s 
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o b j e c t o r s r a i s e d numerous i s s u e s , i n c l u d i n g t h e argument t h a t 

t h e s e t t l e m e n t was c o n t r a r y t o A c t No. 2010-725. 

By o r d e r e n t e r e d J u l y 27, 2011, t h e t r i a l c o u r t e n t e r e d 

a f i n a l j udgment a p p r o v i n g t h e p r o p o s e d s e t t l e m e n t a g r e e m e n t . 

The t r i a l c o u r t ' s f i n d i n g t h a t t h e s e t t l e m e n t was f a i r , 

a d e q u a t e , and r e a s o n a b l e was e x p l a i n e d i n i t s 35-page o r d e r i n 

w h i c h i t b o t h c o n s i d e r e d t h e f a c t o r s o u t l i n e d by t h i s C o u r t i n 

Adams v. R o b e r t s o n , 676 So. 2d 1265, 1273 ( A l a . 1 9 9 5 ) , and 

p u r p o r t e d t o r e s o l v e t h e c o n c e r n s o f t h e o b j e c t o r s . 

F o l l o w i n g t h e e n t r y o f t h e t r i a l c o u r t ' s j u d g m e n t , t h e 

PACT b o a r d on A u g u s t 9, 2011, p a i d t o t h e c l e r k o f t h e t r i a l 

c o u r t $4,977,500 i n s a t i s f a c t i o n o f t h e o u t s t a n d i n g judgment 

f o r a t t o r n e y f e e s , c a s e - r e l a t e d e x p e n s e s , and amounts awarded 

t o t h e c l a s s r e p r e s e n t a t i v e s p u r s u a n t t o t h e t e r m s o f t h e 

s e t t l e m e n t a g r e e m e n t . On t h a t same d a t e , P e r d u e f i l e d h e r 

n o t i c e o f a p p e a l . 

The n e x t day, c l a s s c o u n s e l p e t i t i o n e d t h e t r i a l c o u r t 

f o r d i s b u r s e m e n t o f t h e f u n d s on d e p o s i t w i t h t h e c l e r k o f t h e 

t r i a l c o u r t . T h a t m o t i o n s p e c i f i c a l l y r e f e r e n c e d P e r d u e ' s 

p e n d i n g a p p e a l b u t s t a t e d t h a t P e r d u e had f a i l e d t o " i n c l u d e 

a s u p e r s e d e a s bond n e c e s s a r y t o s t a y t h e above j u d g m e n t . " The 

f o l l o w i n g day, d e s p i t e i t s a w a r e n e s s o f P e r d u e ' s p e n d i n g 
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a p p e a l , t h e t r i a l c o u r t e n t e r e d an o r d e r p e r m i t t i n g i m m e d i a t e 

d i s b u r s e m e n t o f t h e f u n d s . 1 3 I n t h a t o r d e r , t h e t r i a l c o u r t 

e x p l i c i t l y a c k n o w l e d g e d P e r d u e ' s p e n d i n g a p p e a l b u t c o n c l u d e d 

t h a t P e r d u e ' s n o t i c e " s p e c i f i c a l l y d e c l i n e d any a t t e m p t t o 

s u p e r s e d e any o f t h e j u d g m e n t s e n t e r e d by t h e C o u r t . " On 

A u g u s t 23, 2011, P e r d u e moved t h i s C o u r t t o s t a y t h e t r i a l 

c o u r t ' s j u d g m e n t . M o t l o w and S e a r s f i l e d t h e i r n o t i c e o f 

a p p e a l on September 7, 2011. We have c o n s o l i d a t e d t h e a p p e a l s 

f o r t h e p u r p o s e o f w r i t i n g one o p i n i o n . On November 18, 2011, 

t h i s C o u r t s t a y e d e x e c u t i o n o f t h e t r i a l c o u r t ' s j u d g m e n t . 

S t a n d a r d o f R e v i e w 

1 3 I n e s t a b l i s h i n g t h e " e f f e c t i v e d a t e " o f t h e s e t t l e m e n t 
a g r e e m e n t , t h e t e r m s o f t h e s e t t l e m e n t agreement s p e c i f i c a l l y 
p r o v i d e : 

"No a c t i o n s h a l l be t a k e n t o i m p l e m e n t t h e t e r m s o f 
t h i s S e t t l e m e n t u n l e s s and u n t i l an o r d e r a p p r o v i n g 
t h e S e t t l e m e n t has been e n t e r e d by t h e c o u r t and has  
become f i n a l . Such an o r d e r s h a l l be deemed t o be  
f i n a l (1) i f no o b j e c t i o n s t o t h e p r o p o s e d  
S e t t l e m e n t have been f i l e d w i t h i n t h e t i m e s p e c i f i e d  
by t h e c o u r t , (2) i f f o r t y - t h r e e days have e l a p s e d  
s i n c e t h e e n t r y o f s u c h judgment and no n o t i c e o f  
a p p e a l has been f i l e d , o r (3) i f a n o t i c e o f a p p e a l 
i s f i l e d , upon t h e a p p e a l b e i n g d i s m i s s e d o r upon 
t h e c o u r t ' s judgment b e i n g a f f i r m e d , w h i c h e v e r s h a l l 
f i r s t o c c u r . " 

( E mphasis added.) The d i s b u r s e m e n t o f t h e a t t o r n e y f e e s 
a p p e a r s c o n t r a r y t o t h i s p r o v i s i o n . 
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" [ T ] h e s t a n d a r d o f r e v i e w a p p l i c a b l e t o a t r i a l 
c o u r t ' s a p p r o v a l o f a p r o p o s e d s e t t l e m e n t o f a c l a s s 
a c t i o n i s as f o l l o w s : 

" ' T h e r e can be no s e t t l e m e n t [ o f a 
c l a s s a c t i o n ] w i t h o u t t h e t r i a l c o u r t ' s 
a p p r o v a l . R u l e 23(e) [ A l a . R. C i v . P . ] . 
R e q u i r i n g t h e t r i a l c o u r t ' s a p p r o v a l o f t h e 
s e t t l e m e n t p r o t e c t s t h e c l a s s f r o m u n j u s t 
s e t t l e m e n t s o r v o l u n t a r y d i s m i s s a l s . The 
b u r d e n i s on t h e p r o p o n e n t s o f t h e 
s e t t l e m e n t t o show t h a t i t i s f a i r , 
a d e q u a t e , and r e a s o n a b l e . T h i s C o u r t ' s 
s t a n d a r d o f r e v i e w i s t o d e t e r m i n e w h e t h e r 
t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n . 
G r e a t w e i g h t i s g i v e n t o t h e t r i a l c o u r t ' s 
v i e w s , b e c a u s e t h a t c o u r t has been " e x p o s e d 
t o t h e l i t i g a n t s , and t h e i r s t r a t e g i e s , 
p o s i t i o n s , and p r o o f s . " ' 

"Adams v. R o b e r t s o n , 676 So. 2d 1265, 1272-73 ( A l a . 
1995) ( c i t a t i o n s o m i t t e d ) . " 

D i s c h v. H i c k s , 900 So. 2d 399, 404 ( A l a . 2 0 0 4 ) . 

D i s c u s s i o n 

I t i s c l e a r t h a t t h e l e g i s l a t u r e , i n e n a c t i n g A c t No. 

2010-725, a t t e m p t e d t o r e c t i f y t h e f i n a n c i a l d i f f i c u l t i e s o f 

t h e PACT p r o g r a m . A c t No. 2010-725 p r o v i d e d s u p p l e m e n t a l 

f u n d i n g t o t h e p r o g r a m , p l a c e d a l i m i t a t i o n on t u i t i o n c o s t s , 

and a u t h o r i z e d t h e PACT b o a r d t o make c e r t a i n c h a nges f o r t h e 

b e n e f i t o f t h e PACT p r o g r a m . That s a i d , t h e l e g i s l a t u r e a l s o 

c l e a r l y u n d e r t o o k t o p r e s e r v e t h e b e n e f i t s o r i g i n a l l y p r o m i s e d 

t o PACT c o n t r a c t h o l d e r s . S e c t i o n 12 o f A c t No. 2010-725, now 
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c o d i f i e d a t § 16-33C-19 and q u o t e d above, p r o v i d e s t h a t t h e 

PACT b o a r d was " s t r o n g l y e n c o u r a g e d " t o make "any f i n a n c i a l l y 

b e n e f i c i a l c h a nges t o PACT r u l e s , p r o c e d u r e s , o r p o l i c i e s , t o 

t h e e x t e n t t h a t t h e PACT b o a r d i s a u t h o r i z e d o r p e r m i t t e d t o 

make s u c h changes and t o t h e e x t e n t t h a t s u c h changes w o u l d 

n o t v i o l a t e t h e c o n t r a c t u a l r e l a t i o n s h i p e x i s t i n g b e tween a 

PACT c o n t r a c t h o l d e r and t h e PACT b o a r d . " The PACT b o a r d was 

t h u s e n c o u r a g e d t o make c h a n g e s , b u t l i m i t e d i n m a k i n g o n l y 

t h o s e changes t h a t " w o u l d n o t v i o l a t e " t h e t h e n " e x i s t i n g " 

c o n t r a c t u a l r e l a t i o n s h i p b e tween i t and t h e c o n t r a c t h o l d e r s . 1 4 

1 4 " C o n t r a c t u a l r e l a t i o n s h i p " i s n o t e x p l i c i t l y d e f i n e d by 
A c t No. 2010-725. That s a i d , t h e l e g i s l a t u r e c l e a r l y b e l i e v e d 
t h a t a c o n t r a c t u a l r e l a t i o n s h i p was s o m e t h i n g t h a t c o u l d be 
" v i o l a t [ e d ] " i n i t s " e x i s t i n g " s t a t e by t h e powers g r a n t e d t h e 
PACT b o a r d i n § 16-33C-19. Thus, § 16-33C-19 e x p r e s s l y l i m i t s 
t h e PACT b o a r d ' s power t o make changes t o t h e PACT p r o g r a m . 
G i v e n t h e l a n g u a g e i n t h a t Code s e c t i o n , " c o n t r a c t u a l 
r e l a t i o n s h i p " c a n n o t s i m p l y r e f e r t o t h e g e n e r a l s t a t u s o f t h e 
p a r t i e s as b e i n g i n a r e l a t i o n s h i p by v i r t u e o f a c o n t r a c t . 
S p e c i f i c a l l y , i t i s d i f f i c u l t t o e n v i s i o n how s u c h a s t a t u s 
c o u l d be a l t e r e d f r o m i t s " e x i s t i n g " s t a t e o r " v i o l a t [ e d ] " by 
t h e powers g r a n t e d t o t h e PACT b o a r d i n § 16-33C-19; t h u s , i f 
" c o n t r a c t u a l r e l a t i o n s h i p " s i m p l y r e f e r s t o t h e f a c t t h a t t h e 
p a r t i e s r e m a i n i n a c o n t r a c t , t h e n t h e l e g i s l a t u r e ' s 
l i m i t a t i o n s on t h e PACT b o a r d ' s power u n d e r § 16-33C-19 w o u l d 
be s u p e r f l u o u s . Had t h e l e g i s l a t u r e i n t e n d e d m e r e l y t o 
p r e s e r v e some s o r t o f c o n t r a c t u a l r e l a t i o n s h i p , i t c o u l d have 
e a s i l y , w i t h s l i g h t a l t e r a t i o n s o f t h e e x i s t i n g t e x t , e m p l o y e d 
words t o c o n v e y t h a t message by a u t h o r i z i n g c h a n g e s " t o t h e 
e x t e n t t h a t s u c h changes w o u l d n o t do away w i t h t h e e x i s t e n c e 
o f a c o n t r a c t u a l r e l a t i o n s h i p b e tween a PACT c o n t r a c t h o l d e r 
and t h e PACT b o a r d . " R e a c h i n g s u c h a c o n c l u s i o n as t o 
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On a p p e a l , t h e o b j e c t o r s c l a i m , among o t h e r t h i n g s , t h a t 

a p p r o v a l o f t h e s e t t l e m e n t agreement i m p e r m i s s i b l y c o n t r a v e n e s 

A c t No. 2010-725. 

The s e t t l e m e n t agreement s t a t e s : "The p u r p o s e and e f f e c t 

o f t h i s S e t t l e m e n t s h a l l be t o m o d i f y t h e d i s p o s i t i v e t e r m s o f 

t h e PACT T r u s t Fund a n d / o r t h e t e r m s o f t h e c o n t r a c t u a l 

r e l a t i o n s h i p s b e t ween C l a s s Members and t h e PACT B o a r d . " 1 5 I t 

was u n d i s p u t e d i n t h e t r i a l c o u r t and i t i s u n d i s p u t e d on 

a p p e a l t h a t t h e t e r m s o f t h e s e t t l e m e n t agreement a l t e r t h e 

c o n t r a c t o f e a c h PACT c o n t r a c t h o l d e r , a l t h o u g h t h e r e i s some 

d i s p u t e as t o how d i f f e r i n g v e r s i o n s o f t h e PACT c o n t r a c t s a r e 

a f f e c t e d . The o b j e c t o r s do n o t c o n s e n t t o any s u c h 

l e g i s l a t i v e i n t e n t w i t h o u t s u p p o r t f r o m t h e t e x t o f t h e a c t 
w o u l d v i o l a t e s e t t l e d p r i n c i p l e s o f s e p a r a t i o n o f p o w e r s . 

" C o n t r a c t u a l r e l a t i o n s h i p " must i n s t e a d r e f e r t o t h e 
t e r m s and o b l i g a t i o n s o f t h e c o n t r a c t b e tween t h e p a r t i e s ; i n 
o t h e r w o r d s , " c o n t r a c t u a l r e l a t i o n s h i p " must c o n s i s t o f t h e 
t e r m s o f t h e c o n t r a c t u a l r e l a t i o n s h i p " e x i s t i n g " and i n p l a c e 
a t t h e t i m e A c t No. 2010-725 was p a s s e d , b e c a u s e o n l y t h e 
t e r m s o f t h e c o n t r a c t -- and n o t t h e r e l a t i o n s h i p o f t h e 
p a r t i e s -- were s u s c e p t i b l e t o a v i o l a t i o n o f t h e i r " e x i s t i n g " 
s t a t e by t h e powers g r a n t e d t h e PACT b o a r d i n § 16-33C-19. 

1 5The PACT b o a r d ' s c o u n s e l p l a i n l y a c k n o w l e d g e d d u r i n g t h e 
f a i r n e s s h e a r i n g t h a t t h e p a r t i e s were " a s k [ i n g ] t h a t [ t h e 
t r i a l ] c o u r t m o d i f y t h e t e r m s o f t h e [PACT] c o n t r a c t [ s ] so 
t h a t [ t h e PACT T r u s t Fund] w i l l be v i a b l e , and t h a t t h e t r u s t 
p u r p o s e w i l l n o t be f r u s t r a t e d . " 
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m o d i f i c a t i o n o f t h e i r c o n t r a c t s o r w a i v e any s t a t u t o r y r i g h t s . 

Thus, t o t h e e x t e n t t h e PACT b o a r d a c t e d t o change i t s 

e x i s t i n g r u l e s , p r o c e d u r e s , o r p o l i c i e s t o a c c e p t m o d i f i c a t i o n 

o f t h e PACT c o n t r a c t s , as i t i n d i c a t e d i n i t s c o u n t e r c l a i m 

t h a t i t had done, i t v i o l a t e d t h e c o n t r a c t u a l r e l a t i o n s h i p 

w i t h t h e PACT c o n t r a c t h o l d e r s by e x c e e d i n g t h e e x p r e s s 

l i m i t a t i o n s e t o u t i n § 16-33C-19. 

Green and t h e o t h e r a p p e l l e e s c o n t e n d t h a t § 16-33C-19 

does n o t p r o h i b i t t h e u n d e r l y i n g s e t t l e m e n t b e c a u s e , t h e y 

a r g u e , t h a t Code s e c t i o n was c l e a r l y p r e d i c a t e d on t h e 

l e g i s l a t u r e ' s m i s t a k e n b e l i e f t h a t , i n l i g h t o f t h e 

a c c o m p a n y i n g a p p r o p r i a t i o n s i n A c t No. 2010-725, t h e PACT 

p r o g r a m was 100 p e r c e n t f u n d e d . They f u r t h e r m a i n t a i n t h a t 

t h e c o n t r a v e n t i o n by t h e s e t t l e m e n t o f t h a t e x p r e s s s t a t u t o r y 

p r o v i s i o n was p e r m i s s i b l e b e c a u s e " t h e s e t t l e m e n t d i d n o t 

r e f l e c t a u n i l a t e r a l change by t h e PACT B o a r d " and t h a t "§ 16-

33C-19 w o u l d o n l y a p p l y t o changes made u n i l a t e r a l l y by t h e 

PACT B o a r d . " ( A p p e l l e e s ' b r i e f , a t p. 21.) I n s t e a d , t h e y 

s a y , t h e s e t t l e m e n t agreement r e p r e s e n t s "a m u t u a l compromise 

e n t e r e d by a l l a f f e c t e d p a r t i e s . " ( A p p e l l e e s ' b r i e f , a t p. 

21.) 
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However, Green and t h e o t h e r a p p e l l e e s c i t e no s u p p o r t 

f o r t h e p r o f f e r e d s t a t u t o r y c o n s t r u c t i o n , and t h i s C o u r t s e e s 

n o t h i n g w i t h i n t h e p r o h i b i t o r y l a n g u a g e o f § 16-33C-19 

i n d i c a t i n g t h a t t h e p r o h i b i t i o n was c o n t i n g e n t on t h e f u n d i n g 

s t a t u s o f t h e PACT p r o g r a m . "When t h e l a n g u a g e o f a s t a t u t e 

i s p l a i n and un a m b i g u o u s , as i n t h i s c a s e , c o u r t s must e n f o r c e 

t h e s t a t u t e as w r i t t e n by g i v i n g t h e words o f t h e s t a t u t e 

t h e i r o r d i n a r y p l a i n m e a ning -- t h e y must i n t e r p r e t t h a t 

l a n g u a g e t o mean e x a c t l y what i t s a y s and t h u s g i v e e f f e c t t o 

t h e a p p a r e n t i n t e n t o f t h e L e g i s l a t u r e . " Ex p a r t e T.B., 698 

So. 2d 127, 130 ( A l a . 1 9 9 7 ) . T h i s i s t r u e even i f "we m i g h t 

sometimes t h i n k t h a t t h e r a m i f i c a t i o n s o f t h e words [ i n a 

s t a t u t e ] a r e i n e f f i c i e n t o r u n u s u a l . ... [ I ] t i s o u r j o b t o 

sa y what t h e l a w i s , n o t t o s a y what i t s h o u l d b e . " D e K a l b  

C n t y . LP Gas Co. v. S u b u r b a n Gas, I n c . , 729 So. 2d 270, 276 

( A l a . 1 9 9 8 ) . 

F u r t h e r , i t has l o n g been t h e l a w o f t h i s S t a t e t h a t 

e v e r y c o n t r a c t " a d v e r s e t o t h e e n a c t m e n t s o f t h e l e g i s l a t u r e ,  

i s i l l e g a l and v o i d . " C a r r i n g t o n v. C a l l e r , 2 Stew. 175, 192 

( A l a . 1829) ( c i t i n g W h e e l e r v. R u s s e l l , 17 Mass. 2 5 6 ) . As 

n o t e d i n C a r r i n g t o n , t h i s r u l e i s p r e m i s e d on t h e u n i v e r s a l 

p r i n c i p l e t h a t " [ c ] o u r t s o f j u s t i c e w i l l n o t open t h e i r f o r u m s 
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t o e n f o r c e c o n t r a c t s w h i c h a r e i l l e g a l , i m m o r a l , p r o h i b i t e d o r 

c o n t r a r y t o p u b l i c p o l i c y . F o r t o do t h i s w o u l d be t o s a n c t i o n 

by l a w , what t h e l a w i t s e l f f o r b i d s . " 2 Stew. a t 206 ( o p i n i o n 

o f W h i t e , J . ) . See a l s o A l f a S p e c i a l t y I n s . Co. v. J e n n i n g s , 

906 So. 2d 195, 199 ( A l a . C i v . App. 2005) ( r e i t e r a t i n g t h i s 

C o u r t ' s b e l i e f t h a t a c a u t i o n a r y a p p r o a c h s h o u l d be t a k e n i n 

r e f u s i n g t o e n f o r c e c o n t r a c t u a l p r o v i s i o n s on t h e g r o u n d t h a t 

t h e y v i o l a t e p u b l i c p o l i c y i n l i g h t o f t h e d a n g e r t h a t 

" ' " c o u r t s a r e a p t t o e n c r o a c h upon t h e domain o f [ t h e 

l e g i s l a t i v e ] b r a n c h o f t h e government i f t h e y c h a r a c t e r i z e a 

t r a n s a c t i o n as i n v a l i d b e c a u s e i t i s c o n t r a r y t o p u b l i c 

p o l i c y , u n l e s s t h e t r a n s a c t i o n c o n t r a v e n e s some p o s i t i v e 

s t a t u t e o r some w e l l - e s t a b l i s h e d r u l e o f l a w " ' " ( q u o t i n g 

M i l t o n C o n s t r . Co. v. S t a t e Highway Dep't, 568 So. 2d 784, 788 

( A l a . 1 9 9 0 ) , o v e r r u l e d i n p a r t on o t h e r g r o u n d s by Ex p a r t e  

A labama Dep't o f T r a n s p . , 978 So. 2d 17, 23 ( A l a . 2 0 0 7 ) , 

q u o t i n g i n t u r n 17 Am. J u r . 2d C o n t r a c t s § 178 (1 964) 

(e m p h a s i s o m i t t e d ) ) ) ; T u r n e r v. M e r c h a n t s Bank, 126 A l a . 397, 

403, 28 So. 469, 471 (1900) ( n o t i n g t h a t t h e " i m p l i e d 

p r o h i b i t i o n " u n d e r w h i c h u s u r i o u s c o n t r a c t s " a r e h e l d t o be 

v i t i a t e d i n t o t o i s t h a t t h e y c o n t r a v e n e a p e n a l s t a t u t e , and 

t h e e n f o r c e m e n t by t h e c o u r t s o f s u c h c o n t r a c t s when r e l i e f i s 
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s o u g h t upon them, w o u l d be i n d e r o g a t i o n o f a sound p r i n c i p l e , 

n e c e s s a r y t o be m a i n t a i n e d i n o r d e r t o u p h o l d t h e s u p remacy o f 

t h e l a w and t h e d i g n i t y o f t h e s t a t e " ) ; W h i t e Water V a l l e y  

C a n a l Co. v. V a l l e t t e , 62 U.S. 414, 425 (1858) ("The c o u r t s , 

f r o m p u b l i c c o n s i d e r a t i o n s , r e f u s e t h e i r a i d t o e n f o r c e 

o b l i g a t i o n s w h i c h c o n t r a v e n e t h e l a w s o r p o l i c y o f t h e 

S t a t e . " ) ; W h i t e v. A l a b a m a , 74 F.3d 1058, 1069-70 ( 1 1 t h C i r . 

1996) ( v a c a t i n g s e t t l e m e n t o r d e r i n c l a s s a c t i o n s e e k i n g 

r e l i e f u n d e r V o t i n g R i g h t s A c t as v o i d where o r d e r c r a f t e d 

"remedy t h a t [had] t h e e f f e c t o f e l i m i n a t i n g [ t h e ] e s s e n t i a l 

e l e m e n t o f c h o i c e ... f o r i t c o n t r a v e n e [ d ] t h e s p i r i t and 

p u r p o s e o f t h e A c t " ) ; U n i t e d S t a t e s v. A l l e g h e n y - L u d l u m  

I n d u s . , I n c . , 517 F.2d 826, 850 ( 5 t h C i r . 1975) ( s t a t i n g t h a t 

" [ a p p e l l a t e c o u r t ' s ] o n l y a l t e r n a t i v e , i f i t were shown t h a t 

[ t h e t r i a l c o u r t ] a b u s e d [ i t s ] d i s c r e t i o n o r o v e r l o o k e d an 

i l l e g a l p r o v i s i o n , w o u l d be t o v a c a t e [ i t s ] a p p r o v a l o f t h e 

e n t i r e s e t t l e m e n t " ) ; and A t l a n t i c Co. v. B r o u g h t o n , 146 F.2d 

480, 482 ( 5 t h C i r . 1945) ("Though s e t t l e m e n t s i n a c c o r d and 

s a t i s f a c t i o n a r e f a v o r e d i n l a w , t h e y may n o t be s a n c t i o n e d 

and e n f o r c e d when t h e y c o n t r a v e n e and t e n d t o n u l l i f y t h e  

l e t t e r and s p i r i t o f an A c t o f C o n g r e s s . " ( c i t i n g Guess v.  

Montague, 140 F.2d 500 ( 4 t h C i r . 1943) ( e m p h a s i s a d d e d ) ) ) . 
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C f . S t a t e Farm Mut. A u t o . I n s . Co. v. S c o t t , 707 So. 2d 238, 

242 ( A l a . C i v . App. 1997) ( h o l d i n g t h a t " p e r t i n e n t p r o v i s i o n 

o f S t a t e Farm's [ i n s u r a n c e ] p o l i c i e s c o n t r a v e n e [ d ] § 3 2 - 7 - 2 3 [ , 

A l a . Code 1975,] and [was] t h e r e f o r e v o i d " ) . H e r e , i t w o u l d 

c o n t r a v e n e t h e p l a i n l a n g u a g e o f § 16-33C-19 t o a l l o w t h e 

i m p l e m e n t a t i o n o f a s e t t l e m e n t a greement t h a t c l e a r l y 

" v i o l a t e [ s ] t h e c o n t r a c t u a l r e l a t i o n s h i p e x i s t i n g b e t ween 

[ t h e ] PACT C o n t r a c t h o l d e r [ s ] and t h e PACT b o a r d . " Thus, 

however w e l l - i n t e n t i o n e d , t h e s e t t l e m e n t agreement i s c l e a r l y 

c o n t r a r y t o s t a t e l a w . 1 6 

As t o t h e argument t h a t t h e m o d i f i c a t i o n o f t h e PACT 

c o n t r a c t s by t h e s e t t l e m e n t agreement i s a m u t u a l compromise 

and n o t a u n i l a t e r a l a c t by t h e PACT b o a r d , we n o t e t h a t t h e 

o b j e c t o r s do n o t have t h e a b i l i t y t o o p t o u t o f t h e c l a s s 

a c t i o n o r t h e s e t t l e m e n t a g r e e m e n t . Adams v. R o b e r t s o n , 676 

So. 2d 1265, 1270 ( A l a . 1995) ( " C l a s s members i n a R u l e 

2 3 ( b ) ( 1 ) o r 2 3 ( b ) ( 2 ) l a w s u i t do n o t have t h e c h o i c e o f o p t i n g 

o u t o f t h e c l a s s a c t i o n . " ) . As n o t e d p r e v i o u s l y , t h e 

1 6 D u r i n g t h e f a i r n e s s h e a r i n g , t h e t r i a l c o u r t a s k e d t h e 
c h a i r m a n o f t h e PACT b o a r d w h e t h e r , " i f [ t h e t r i a l c o u r t ] gave 
a p p r o v a l t o [ t h e p r o p o s e d ] s e t t l e m e n t , [ t h e c o u r t ] w o u l d ... 
be v i o l a t i n g t h e l a w s o f t h e S t a t e o f A l a b a m a . " The c h a i r m a n 
r e s p o n d e d : " I b e l i e v e i t w o u l d . " 

29 



1101337; 1101506 
o b j e c t o r s do n o t a g r e e t o t h e "compromise" o r a l t e r a t i o n o f 

t h e c o n t r a c t u a l r e l a t i o n s h i p o r t o a w a i v e r o f t h e i r s t a t u t o r y 

r i g h t s , 1 7 and t h e s e t t l e m e n t a g r e e m e n t d e v i a t e s f r o m t h e 

a u t h o r i t y c o n f e r r e d on t h e PACT b o a r d and d i m i n i s h e s t h e 

o b j e c t o r s ' c o n t r a c t u a l b e n e f i t s i n d e r o g a t i o n o f t h e s t a t u t o r y 

d i r e c t i v e o f § 16-33C-19. A l t h o u g h t h e number o f o b j e c t o r s i s 

r e l a t i v e l y s m a l l , 1 8 t h e r e n o n e t h e l e s s e x i s t s no unanimous 

c o l l e c t i v e w a i v e r o f a r i g h t o r a m u t u a l l y a g r e e d upon 

r e f o r m a t i o n o f t h e " c o n t r a c t u a l r e l a t i o n s h i p . " N o t h i n g b e f o r e 

us i n d i c a t e s t h a t t h e PACT b o a r d may be p e r m i t t e d t o trump t h e 

s t a t u t o r y l i m i t a t i o n s on i t s power and t h e s t a t u t o r y r i g h t s o f 

t h e PACT c o n t r a c t h o l d e r s on t h e b a s i s o f m a j o r i t y r u l e and 

1 7 T h u s , i t c a n n o t be s a i d t h a t " a l l " PACT c o n t r a c t h o l d e r s 
a g r e e t o t h e s e t t l e m e n t o r w a i v e r o r t h a t any " m u t u a l " 
agreement t o a l t e r t h e t e r m s o f t h e PACT c o n t r a c t s was 
un a n i m o u s . 

1 8 

" [ I ] n s o p h i s t i c a t e d s e t t l e m e n t s when t h e m a j o r i t y o f 
a b s e n t c l a s s members a r e u s u a l l y u n r e p r e s e n t e d by 
c o u n s e l and p o s s e s s i n s u f f i c i e n t k n o w l edge t o 
e v a l u a t e t h e f a i r n e s s o f t h e s e t t l e m e n t , an 
i n f e r e n c e [ b a s e d on t h e number o f o b j e c t o r s ] s h o u l d 
n o t be c o n t r o l l i n g . D e s p i t e a l a c k o f o p p o s i t i o n , 
t h e c o u r t s h o u l d n o t l o s e s i g h t o f i t s 
r e s p o n s i b i l i t y t o a n a l y z e i n d e p e n d e n t l y and 
i n t e l l i g e n t l y t h e s e t t l e m e n t . " 

4 A l b a C o n t e & H e r b e r t B. Newberg, Newberg on C l a s s A c t i o n s § 
11:48 ( 4 t h ed. 2 0 0 2 ) . 
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t h e n f o r c e a " m u t u a l c o m p r o m i s e " on t h e o b j e c t o r s u n d e r R u l e 

2 3 ( b ) ( 1 ) and 2 3 ( b ) ( 2 ) , A l a . R. C i v . P. 

The t r i a l c o u r t ' s f i n a l judgment a p p r o v i n g t h e t e r m s o f 

t h e p r o p o s e d s e t t l e m e n t agreement s t a t e d , and G r e e n and t h e 

o t h e r a p p e l l e e s c o n t e n d , t h a t t h e t r i a l c o u r t d e r i v e d i t s 

a u t h o r i t y , a t l e a s t i n p a r t , t o a p p r o v e p o r t i o n s o f t h e 

p r o p o s e d s e t t l e m e n t agreement f r o m § 19-3B-412, A l a . Code 

1975, w h i c h p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) The c o u r t may m o d i f y t h e a d m i n i s t r a t i v e o r 
d i s p o s i t i v e t e r m s o f a t r u s t o r t e r m i n a t e t h e t r u s t 
i f , b e c a u s e o f c i r c u m s t a n c e s n o t a n t i c i p a t e d by t h e 
s e t t l o r , m o d i f i c a t i o n o r t e r m i n a t i o n w i l l f u r t h e r 
t h e p u r p o s e s o f t h e t r u s t . To t h e e x t e n t 
p r a c t i c a b l e , t h e m o d i f i c a t i o n must be made i n 
a c c o r d a n c e w i t h t h e s e t t l o r ' s p r o b a b l e i n t e n t i o n . 

"(b) The c o u r t may m o d i f y t h e a d m i n i s t r a t i v e 
t e r m s o f a t r u s t i f c o n t i n u a t i o n o f t h e t r u s t on i t s 
e x i s t i n g t e r m s w o u l d be i m p r a c t i c a b l e o r w a s t e f u l o r 
i m p a i r t h e t r u s t ' s a d m i n i s t r a t i o n . " 

T h i s Code s e c t i o n r e c o g n i z e s t h e g e n e r a l power o f a t r i a l 

c o u r t t o m o d i f y c e r t a i n t e r m s o f a t r u s t . A s s u m i n g , w i t h o u t 

d e c i d i n g , t h a t § 19-3B-412 even a p p l i e s t o t h e f a c t s o f t h i s 

c a s e , t h e l e g i s l a t u r e has s p o k e n s p e c i f i c a l l y and d i r e c t l y t o 

t h e t e r m s , c o n d i t i o n s , and m o d i f i c a t i o n s t o t h e PACT p r o g r a m 

p r o p o s e d by t h e s e t t l e m e n t a g r e e m e n t . S t a t u t e s r e l a t i n g t o 

s p e c i f i c s u b j e c t s c o n t r o l g e n e r a l p r o v i s i o n s i n s t a t u t e s 
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r e l a t i n g t o g e n e r a l s u b j e c t s ; when t h e l a w d e s c e n d s t o 

p a r t i c u l a r s , t h e s p e c i f i c p r o v i s i o n s must be u n d e r s t o o d as 

e x c e p t i o n s t o any g e n e r a l r u l e s l a i d down t o t h e c o n t r a r y . Ex  

p a r t e E.J.M., 829 So. 2d 105, 108-09 ( A l a . 2 0 0 1 ) ; s e e a l s o Ex 

p a r t e J o n e s M f g . Co., 589 So. 2d 208, 211 ( A l a . 1991) ("[A] 

s p e c i f i c s t a t u t e r e l a t i n g t o a s p e c i f i c s u b j e c t i s r e g a r d e d as 

an e x c e p t i o n t o , and w i l l p r e v a i l o v e r , a g e n e r a l s t a t u t e 

r e l a t i n g t o a b r o a d s u b j e c t . " ) . 

I n u n d e r t a k i n g t o remedy t h e f i n a n c i a l p r o b l e m s f a c i n g 

t h e PACT p r o g r a m , t h e l e g i s l a t u r e has e x p l i c i t l y p l a c e d 

c e r t a i n l i m i t s on t h e PACT b o a r d ' s a u t h o r i t y t o c r a f t 

s o l u t i o n s t h a t w o u l d v i o l a t e t h e c o n t r a c t u a l r i g h t s p r o v i d e d 

t o PACT c o n t r a c t h o l d e r s . N e i t h e r t h e PACT b o a r d , u n d e r § 16-

33C-19, n o r t h e j u d i c i a r y , u n d e r A l a . C o n s t . 1901, § 43, has 

t h e a u t h o r i t y t o i g n o r e t h e e x p l i c i t s t a t u t o r y l a w 

s p e c i f i c a l l y e n a c t e d t o a d d r e s s a p a r t i c u l a r s i t u a t i o n . See 

Ex p a r t e J o n e s Mfg. Co., 589 So. 2d a t 210 ("An a d m i n i s t r a t i v e 

a g e n c y c a n n o t u s u r p l e g i s l a t i v e p owers o r c o n t r a v e n e a 

s t a t u t e . A r e g u l a t i o n c a n n o t s u b v e r t o r e n l a r g e upon 

s t a t u t o r y p o l i c y . " ( c i t a t i o n o m i t t e d ) ) ; F i n c h v. S t a t e , 271 

A l a . 499, 504, 124 So. 2d 825, 830 (1960) ( n o t i n g t h a t t h e 
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s e p a r a t i o n - o f - p o w e r s d o c t r i n e o f A l a . Code 1901, § 43, 

r e s t r a i n s t h e j u d i c i a l b r a n c h " f r o m i m p o s i n g i t s methods o r 

s u b s t i t u t i n g i t s judgment f o r t h a t o f t h e e x e c u t i v e and 

l e g i s l a t i v e b r a n c h e s o f t h e g o v e r n m e n t " ) ; Champion v. McLean, 

266 A l a . 103, 117-18, 95 So. 2d 82, 97 (1957) ( o b s e r v i n g t h a t 

" [ t ] h e power t o make t h e l a w has been c o m m i t t e d t o t h e 

l e g i s l a t u r e by t h e C o n s t i t u t i o n " and t h a t " ' [ s ] o l o n g as no 

c o n s t i t u t i o n a l l i m i t a t i o n s a r e e x c e e d e d , t h e L e g i s l a t u r e i s o f 

supreme a u t h o r i t y , and t h e c o u r t s , as w e l l as a l l o t h e r s , must 

obey'" ( q u o t i n g S t a t e v. B i r m i n g h a m S. Ry., 182 A l a . 475, 479, 

62 So. 77, 79 ( 1 9 1 3 ) ) ) ; and L.C.S. v. J.N.F., 941 So. 2d 973, 

980 ( A l a . C i v . App. 2005) ( s t a t i n g b o t h t h a t " [ i ] t i s w e l l 

s e t t l e d t h a t i n t h e a b s e n c e o f a v a l i d c o n s t i t u t i o n a l 

c h a l l e n g e , t h e j u d i c i a l b r a n c h i s bound t o e n f o r c e t h e w i l l o f 

t h e L e g i s l a t u r e " and t h a t " ' [ t ] h e L e g i s l a t u r e ' s power s h o u l d 

n o t be i n t e r f e r e d w i t h u n l e s s i t i s e x e r c i s e d i n a manner 

w h i c h p l a i n l y c o n f l i c t s w i t h some h i g h e r l a w ' " ( q u o t i n g 

B e a s l e y v. Bozeman, 294 A l a . 288 , 290, 315 So. 2d 570, 571 

( 1 9 7 5 ) ) ) . T h e r e f o r e , we c a n r e a c h no o t h e r c o n c l u s i o n b u t 

t h a t t h e t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n i n a p p r o v i n g a 

s e t t l e m e n t agreement t h a t i s p l a i n l y " a d v e r s e t o t h e 
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e n a c t m e n t s o f t h e l e g i s l a t u r e , [and] i s [ , t h e r e f o r e ] i l l e g a l 

and v o i d . " C a r r i n g t o n , 2 Stew. a t 192. 

The s e t t l e m e n t i s v o i d , and we must v a c a t e t h e e n t i r e 

s e t t l e m e n t a g r e e m e n t , i . e . , as t o a l l t h e p a r t i e s . See I n r e  

A i r l i n e T i c k e t Comm'n A n t i t r u s t L i t i g . , 953 F. Supp. 280, 284 

(D. M i n n . 1997) ("[A]n i l l e g a l t e r m w o u l d r e n d e r a c l a s s 

a c t i o n s e t t l e m e n t i n v a l i d , 'no m a t t e r how much t h e p a r t i e s , 

f o r w h a t e v e r r e a s o n , w a n t e d i t . ' " ( q u o t i n g L i t t l e Rock Sc h .  

D i s t . v. P u l a s k i C n t y . S p e c i a l S c h . D i s t . , 921 F.2d 1371, 1384 

( 8 t h C i r . 1 9 9 0 ) ) ) ; and D i l l a r d v. Crenshaw C n t y . , 748 F. Supp. 

819, 823 (M.D. A l a . 1990) ("The c o u r t a l s o has a d u t y t o 

e n s u r e t h a t t h e s e t t l e m e n t i s n o t i l l e g a l , a g a i n s t p u b l i c 

p o l i c y , o r t h e p r o d u c t o f f r a u d o r c o l l u s i o n . " ) . I n r e v e r s i n g 

o r d e r s a d o p t i n g c l a s s - a c t i o n s e t t l e m e n t s , o t h e r c o u r t s , a l b e i t 

i n f a c t u a l l y and p r o c e d u r a l l y d i s s i m i l a r c a s e s , have r e j e c t e d 

t h e c o n c l u s i o n t h a t o b j e c t o r s who a p p e a l r e p r e s e n t o n l y t h e i r 

own i n t e r e s t s and t h a t any r e v e r s a l o f t h e s e t t l e m e n t a p p l i e s 

o n l y t o t h o s e o b j e c t o r s . See H e f t y v. A l l O t h e r Members o f  

t h e C e r t i f i e d S e t t l e m e n t C l a s s , 680 N.E.2d 843, 857 ( I n d . 

1997) ( r e v e r s i n g , upon a p p e a l by s i x o b j e c t i n g c l a s s members, 

a c l a s s - a c t i o n s e t t l e m e n t and s p e c i f i c a l l y r e j e c t i n g t h e 

c o n c l u s i o n " t h a t t h e O b j e c t o r s r e p r e s e n t o n l y t h e i r i n d i v i d u a l 
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i n t e r e s t s i n c h a l l e n g i n g t h e f a i r n e s s o f t h e s e t t l e m e n t and 

t h a t any r e v e r s a l o f t h e s e t t l e m e n t a p p r o v a l w o u l d o n l y a p p l y 

t o t h o s e O b j e c t o r s who a p p e a l e d a t t h e t i m e o f t h e s e t t l e m e n t 

and n o t t o t h e w h o l e c l a s s " ) , and I n r e G e n e r a l M o t o r s C o r p .  

E n g i n e I n t e r c h a n g e L i t i g a t i o n , 594 F.2d 1106, 1122 ( 7 t h C i r . 

1979) ( " L i m i t i n g t h e r e p r e s e n t a t i v e c a p a c i t y o f t h e a p p e l l a n t s 

on t h i s a p p e a l w o u l d e f f e c t i v e l y n e g a t e t h i s c o u r t ' s 

o b l i g a t i o n t o a c t as t h e g u a r d i a n o f t h e c l a s s . We do n o t 

b e l i e v e t h a t t h e i n t e r e s t s o f c l a s s members a r e b e s t s e r v e d by 

l e a v i n g t h e s e t t l e m e n t u n r e v i e w e d . " ( c i t i n g M c D o n a l d v.  

C h i c a g o M i l w a u k e e C o r p . , 565 F.2d 416, 417 n.1 ( 7 t h C i r . 

1 9 7 7 ) ) ) . See a l s o I n r e K a t r i n a C a n a l B r e a c h e s L i t i g . , 628 

F.3d 185 ( 5 t h C i r . 2010) ( r e v e r s i n g , upon a p p e a l by two g r o u p s 

o f d i s s e n t i n g c l a s s members i n a n o n - o p t - o u t " l i m i t e d f u n d 

m a n d a t o r y s e t t l e m e n t c l a s s " b o t h t h e t r i a l c o u r t ' s c l a s s -

c e r t i f i c a t i o n o r d e r and, a s s u m i n g t h e c e r t i f i c a t i o n e r r o r was 

c o r r e c t e d on remand, r e v e r s i n g t h e t r i a l c o u r t ' s o r d e r 

a p p r o v i n g t h e e n t i r e c l a s s - a c t i o n s e t t l e m e n t ) ; C l a r k v.  

A m e r i c a n R e s i d e n t i a l S e r v s . , LLC, 175 C a l . App. 4 t h 785, 96 

C a l . R p t r . 3d 441 ( C a l . App. 2009) ( v a c a t i n g , upon a p p e a l by 

20 o b j e c t i n g members o f 2,362-member c l a s s , t h e t r i a l c o u r t ' s 

o r d e r a p p r o v i n g t h e p r o p o s e d c l a s s - a c t i o n s e t t l e m e n t ) ; 
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H a m e r o f f v. P u b l i c Med. A s s i s t a n c e T r u s t Fund, 911 So. 2d 827 

( F l a . D i s t . C t . App. 2005) ( r e v e r s i n g , upon a p p e a l by a s i n g l e 

o b j e c t i n g c l a s s member, t r i a l c o u r t ' s amended o r d e r a w a r d i n g 

a t t o r n e y f e e s , w h i c h e f f e c t i v e l y a l t e r e d a t e r m o f t h e 

a p p r o v e d s e t t l e m e n t a g r e e m e n t ) ; and B l o y e d v. G e n e r a l M o t o r s  

C o r p . , 881 S.W.2d 422 (Tex. App. 1994 ) ( r e v e r s i n g , i n an 

a p p e a l i n s t i t u t e d by 3 o b j e c t i n g members o f a c l a s s c o n s i s t i n g 

o f a p p r o x i m a t e l y 645,000 c l a s s members, t h e t r i a l c o u r t ' s 

a p p r o v a l o f a c l a s s - a c t i o n s e t t l e m e n t on t h e g r o u n d s t h a t i t 

was n o t f a i r , a d e q u a t e , and r e a s o n a b l e t o c l a s s members and 

c o n c l u d i n g , t h e r e f o r e , t h a t , i n a p p r o v i n g s e t t l e m e n t , t h e 

t r i a l c o u r t had a b u s e d i t s d i s c r e t i o n ) . 

We a r e unaware o f any p r e c e d e n t t h a t s u p p o r t s t h e v i e w 

t h a t d i s a p p r o v a l o f a s e t t l e m e n t a g r e e m e n t i n a c l a s s a c t i o n 

o p e r a t e s o n l y t o i n s u l a t e an o b j e c t o r f r o m t h e b i n d i n g e f f e c t 

o f a s e t t l e m e n t a g r e e m e n t . Such a r e s u l t w o u l d be 

p a r t i c u l a r l y a nomalous i n t h e c o n t e x t o f a c l a s s c e r t i f i e d 

p u r s u a n t t o R u l e 2 3 ( b ) ( 2 ) , A l a . R. C i v . P., a m a n d a t o r y c l a s s 

a c t i o n d e s i g n e d t o a f f o r d a c l a s s u n i f o r m i t y o f r e l i e f . A 

member o f a R u l e 2 3 ( b ) ( 2 ) c l a s s has no r i g h t t o remove h i m s e l f 

o r h e r s e l f s i m p l y b y o p t i n g o u t as i s t h e c a s e i n a c l a s s 
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c e r t i f i e d p u r s u a n t t o R u l e 2 3 ( b ) ( 3 ) . Adams, 676 So. 2d a t 

1270. Nor does D e v l i n v. S c a r d e l l e t t i , 536 U.S. 1 ( 2 0 0 2 ) , 

c o m p e l a d i f f e r e n t c o n c l u s i o n . I n D e v l i n , t h e Supreme C o u r t 

r e c o g n i z e d t h e r i g h t o f an o b j e c t o r t o a p p e a l a j u d g m e n t 

a p p r o v i n g a s e t t l e m e n t i n a c l a s s a c t i o n where t h e c l a s s h a d 

been c e r t i f i e d p u r s u a n t t o R u l e 2 3 ( b ) ( 1 ) , F e d . R. C i v . P. The 

C o u r t o b s e r v e d : 

"And l i k e t h e a p p e l l a n t s i n t h e p r i o r c a s e s , 
p e t i t i o n e r w i l l o n l y be a l l o w e d t o a p p e a l t h a t 
a s p e c t o f t h e D i s t r i c t C o u r t ' s o r d e r t h a t a f f e c t s 
h i m -- t h e D i s t r i c t C o u r t ' s d e c i s i o n t o d i s r e g a r d  
h i s o b j e c t i o n s . ... P e t i t i o n e r ' s r i g h t t o a p p e a l 
t h i s a s p e c t o f t h e D i s t r i c t C o u r t ' s d e c i s i o n c a n n o t 
be e f f e c t i v e l y a c c o m p l i s h e d t h r o u g h t h e named c l a s s 
r e p r e s e n t a t i v e -- once t h e named p a r t i e s r e a c h a 
s e t t l e m e n t t h a t i s a p p r o v e d o v e r p e t i t i o n e r ' s 
o b j e c t i o n s , p e t i t i o n e r ' s i n t e r e s t s b y d e f i n i t i o n 
d i v e r g e f r o m t h o s e o f t h e c l a s s r e p r e s e n t a t i v e . " 

536 U.S. a t 9 ( e m p h a s i s a d d e d ) . 

The s u b j e c t o f t h i s a p p e a l i s t h e t r i a l c o u r t ' s j u d g m e n t 

a p p r o v i n g t h e s e t t l e m e n t a g r e e m e n t and r e j e c t i n g t h e 

o b j e c t i o n s t o t h e s e t t l e m e n t a g r e e m e n t a d v a n c e d by t h e 

o b j e c t o r s . The s c o p e o f t h e o b j e c t i o n s i n t h e t r i a l c o u r t was 

n o t t h e n a r r o w q u e s t i o n w h e t h e r t h e o r d e r s h o u l d b i n d o n l y t h e 

o b j e c t o r s , b u t , on t h e c o n t r a r y , t h e i s s u e p r e s e n t e d i s t h e 

b r o a d e r q u e s t i o n w h e t h e r t h e t r i a l c o u r t ' s j u d g m e n t a p p r o v i n g 
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t h e s e t t l e m e n t a g r e e m e n t i s due t o be a f f i r m e d . I n t h e 

p a r l a n c e o f t h e D e v l i n C o u r t , t h e o b j e c t o r s a r e a l l o w e d t o 

a p p e a l t h a t a s p e c t o f t h e t r i a l c o u r t ' s o r d e r t h a t a f f e c t s 

them — " t h e [ c i r c u i t c o u r t ' s ] d e c i s i o n t o d i s r e g a r d [ t h e i r ] 

o b j e c t i o n s . " I f t h e ju d g m e n t i s a f f i r m e d , t h e s e t t l e m e n t 

a g r e e m e n t a f f e c t s them i n t h a t i t b i n d s them, as members o f 

t h e c l a s s , t o t e r m s o f a s e t t l e m e n t a g r e e m e n t i n c o n s i s t e n t 

w i t h § 16-33C-19. 

We do n o t h e r e d e a l w i t h an a t t e m p t t o a s s e r t an 

o b j e c t i o n p e c u l i a r t o t h e o b j e c t o r s and n o t t h e c l a s s as a 

w h o l e . I t i s t r u e t h a t t h e o b j e c t o r s a r e d i f f e r e n t f r o m t h e 

members o f t h e c l a s s who have n o t o b j e c t e d i n t h a t t h e 

o b j e c t o r s have n o t a c q u i e s c e d i n t h e s e t t l e m e n t a g r e e m e n t . 

However, i f t h i s c i r c u m s t a n c e a l o n e c r e a t e s a p e r s o n a l 

i n t e r e s t t h a t can be r e s o l v e d s i m p l y by p r o t e c t i n g t h e 

o b j e c t o r s t h r o u g h r e v e r s a l o f t h e a p p r o v a l as t o them and 

a l l o w i n g t h e r e s t o f t h e s e t t l e m e n t a g r e e m e n t t o s t a n d , we 

w o u l d d e f e a t t h e b a s i s f o r c e r t i f i c a t i o n o f a m a n d a t o r y c l a s s 

a c t i o n p u r s u a n t t o R u l e 2 3 ( b ) ( 2 ) b y r e a c h i n g a r e s u l t t h a t 

b i n d s l e s s t h a n a l l members o f t h e c l a s s . I n d e e d , i f t h e 

o b j e c t o r s h a d s o u g h t t o e x t r a c t o n l y t h e m s e l v e s f r o m t h e 
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s e t t l e m e n t a g r e e m e n t and t h e t r i a l c o u r t h a d o b l i g e d and t h e 

o t h e r p a r t i e s a p p e a l e d , a s u b s t a n t i a l q u e s t i o n w o u l d e x i s t as 

t o w h e t h e r we w o u l d be r e q u i r e d t o r e v e r s e t o p r o t e c t t h e 

m a n d a t o r y n a t u r e o f a R u l e 2 3 ( b ) ( 2 ) c l a s s a c t i o n . 

C o n c l u s i o n 

The t r i a l c o u r t ' s judgment e n t e r e d on t h e s e t t l e m e n t 

a greement i s v a c a t e d and t h i s c a s e i s remanded f o r f u r t h e r 

p r o c e e d i n g s . 

1101337 — JUDGMENT VACATED AND CAUSE REMANDED. 

1101506 -- JUDGMENT VACATED AND CAUSE REMANDED. 

W o o d a l l , P a r k e r , and Shaw, J J . , and Ly o n s and P i t t m a n , 

S p e c i a l J u s t i c e s , * c o n c u r . 

H o u s t o n , S p e c i a l J u s t i c e , * c o n c u r s s p e c i a l l y . 

Moore, S p e c i a l J u s t i c e , * d i s s e n t s . 

M a l o n e , C . J . , and S t u a r t , B o l i n , Murdock, M a i n , and W i s e , 

J J . , r e c u s e t h e m s e l v e s . 

* R e t i r e d A s s o c i a t e J u s t i c e s J . Gorman H o u s t o n , J r . , and 
Champ L y o n s , J r . , and C o u r t o f C i v i l A p p e a l s J u d g e s C r a i g S. 
P i t t m a n and T e r r y A. Moore were a p p o i n t e d t o s e r v e as S p e c i a l 
J u s t i c e s i n r e g a r d t o t h e s e a p p e a l s . 
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HOUSTON, S p e c i a l J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

Upon i n i t i a l c o n s i d e r a t i o n , I was i n c l i n e d t o d i s s e n t ; 

h o wever, i n f a l l i b i l i t y was n o t my l o n g s u i t w h i l e I was on t h e 

Be n c h , n o r i s i t i n r e t i r e m e n t . 

A l a b ama Code 1975, § 1 6 - 3 3 C - 6 ( b ) , p r o v i d e s : "A PACT 

C o n t r a c t ... does n o t c o n s t i t u t e a d e b t o r o b l i g a t i o n o f t h e 

s t a t e " 

By t h e v a c a t i o n o f t h e judgment a p p r o v i n g t h e s e t t l e m e n t 

a g r e e m e n t , b a s e d upon t h e u n d i s p u t e d f i n a n c i a l d a t a p r e s e n t e d 

t o t h e t r i a l c o u r t t h o s e b e n e f i c i a r i e s o f PACT c o n t r a c t s now 

i n c o l l e g e o r soon t o be i n c o l l e g e w i l l have t h e i r t u i t i o n 

p a i d i n f u l l ; t h o s e b e n e f i c i a r i e s who a r e s c h e d u l e d t o a t t e n d 

c o l l e g e i n f u t u r e y e a r s w i l l r e c e i v e n o t h i n g . I f t h i s C o u r t 

had a f f i r m e d t h e judgment i n t h i s c a s e , e a c h owner o f a PACT 

c o n t r a c t c o u l d h a v e , a t h i s o r h e r d i s c r e t i o n , o b t a i n e d a 

r e f u n d o f t h e amount he o r she p a i d i n t o t h e f u n d , s u b j e c t t o 

c e r t a i n t a x e s , o r , i f t h e owner e l e c t e d n o t t o w i t h d r a w f r o m 

t h e PACT c o n t r a c t , e a c h b e n e f i c i a r y w o u l d have r e c e i v e d 

a p p r o x i m a t e l y $32,000 i n t u i t i o n u n d e r t h e PACT c o n t r a c t , t h e 

s p e c i f i c v a l u e d e p e n d i n g upon t h e c o l l e g e o r u n i v e r s i t y t h e 

b e n e f i c i a r y c h o s e t o a t t e n d . The 2008-2009 e c o n o m i c d o w n t u r n 
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and t h e i n c r e a s e d t u i t i o n c o s t s c a u s e d t h e PACT p r o g r a m t o 

c l o s e , w h i c h c r e a t e d a c l o s e d - e n d P o n z i . 

I b e l i e v e t h a t t h e s e t t l e m e n t may have p r o v i d e d t h e 

g r e a t e s t good f o r t h e g r e a t e s t number o f p e o p l e . T h a t , 

however, i s n o t a g r o u n d f o r d i s s e n t . 

T h e r e a r e a p p r o x i m a t e l y 30,000 r e m a i n i n g owners o f PACT 

c o n t r a c t s and a p p r o x i m a t e l y 40,000 r e m a i n i n g b e n e f i c i a r i e s 

u n d e r t h o s e c o n t r a c t s . T h e r e f o r e , o n l y 0.18% o f t h e t o t a l 

g r o u p o b j e c t e d t o t h e s e t t l e m e n t agreement and 99.82% o f t h e 

owners and b e n e f i c i a r i e s o f a l l PACT c o n t r a c t s d i d n o t t i m e l y 

o b j e c t t o t h e s e t t l e m e n t . T h i s was n o t a g r o u n d f o r d i s s e n t . 

A t t h e f a i r n e s s h e a r i n g t o e v a l u a t e t h e m e r i t s o f t h e 

s e t t l e m e n t , t h e t r i a l c o u r t h e a r d l i v e t e s t i m o n y f r o m t h e ex 

o f f i c i o c h a i r m a n o f t h e PACT b o a r d , who t e s t i f i e d t h a t t h e 

s e t t l e m e n t was d e s i g n e d t o d i s t r i b u t e e q u i t a b l y among c l a s s 

members a l l t h e a v a i l a b l e a s s e t s t o r e f l e c t t h e r e s p e c t i v e 

t i m e v a l u e o f money and t o a l l o w t h o s e c l a s s members who d i d 

n o t b e l i e v e s u c h v a l u e t o be b e n e f i c i a l t o c a n c e l t h e i r PACT 

c o n t r a c t s and o b t a i n r e f u n d s . However, he t e s t i f i e d t h a t i n 

l a t e 2012 t h e PACT p r o g r a m w o u l d l a c k s u f f i c i e n t a s s e t s w i t h 

w h i c h t o r e f u n d c l a s s members t h e f u l l amounts o f t h e i r 

o r i g i n a l i n v e s t m e n t s . He t e s t i f i e d t h a t t h e s e t t l e m e n t 
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agreement w o u l d p r o v i d e c l a s s members as a wh o l e w i t h a 

s u f f i c i e n t b e n e f i t and r e t u r n on i n v e s t m e n t as o p p o s e d t o 

m e r e l y r e c e i v i n g r e f u n d s o r p o t e n t i a l l y n o t h i n g i f a l l a s s e t s 

a r e d e p l e t e d . He a s k e d f o r t h e p r o p o s e d s e t t l e m e n t agreement 

t o be a p p r o v e d , b u t he t e s t i f i e d t h a t t h e p r o p o s e d s e t t l e m e n t 

agreement v i o l a t e d t h e l a w s o f t h e S t a t e . I n f a c t , t h e 

s e t t l e m e n t agreement p r o v i d e s : "The p u r p o s e and e f f e c t o f t h e 

s e t t l e m e n t s h a l l be t o m o d i f y t h e d i s p o s i t i v e t e r m s o f t h e 

PACT T r u s t Fund" a n d / o r " t h e t e r m s o f t h e c o n t r a c t u a l  

r e l a t i o n s h i p s b e t ween c l a s s members and t h e PACT b o a r d . " 

(Emphasis added.) 

S e c t i o n 16-33C-19, A l a . Code 1975, added by A c t No. 2010¬

725, A l a . A c t s 2010, p r o v i d e s t h a t any changes t h a t t h e PACT 

b o a r d made t o " r u l e s , p r o c e d u r e s , o r p o l i c i e s " c o u l d n o t 

" v i o l a t e t h e c o n t r a c t u a l r e l a t i o n s h i p e x i s t i n g b e t ween a PACT  

c o n t r a c t h o l d e r and t h e PACT b o a r d . " (Emphasis added.) 

To " v i o l a t e " i s " t o b r e a k o r d i s r e g a r d (a l a w o r 

p r o m i s e ) . " A m e r i c a n H e r i t a g e D i c t i o n a r y o f t h e E n g l i s h  

Language 1921 ( 4 t h ed. 2 0 0 1 ) . To " m o d i f y " i s " t o change i n 

f o r m o r c h a r a c t e r ; a l t e r . " I d . , a t 1131. A d i s t i n c t i o n 

w i t h o u t a d i f f e r e n c e -- o r v i c e v e r s a . T h e r e f o r e , I c o n c u r . 
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MOORE, S p e c i a l J u s t i c e ( d i s s e n t i n g ) . 

I r e s p e c t f u l l y d i s s e n t . 

These c o n s o l i d a t e d a p p e a l s i n v o l v e t h e v a l i d i t y o f 

o b j e c t i o n s f i l e d by C a r o l M. P e r d u e , W i l l i a m D. M o t l o w , J r . , 

and Shane S e a r s t o a c l a s s - a c t i o n s e t t l e m e n t agreement 

a p p r o v e d by t h e Montgomery C i r c u i t C o u r t ("the t r i a l c o u r t " ) . 

I n t h a t s e t t l e m e n t a g r e e m e n t , a l l c o n t r a c t h o l d e r s i n t h e 

Alabama P r e p a i d A f f o r d a b l e C o l l e g e T u i t i o n ("PACT") p r o g r a m 

and t h e b e n e f i c i a r i e s o f t h o s e c o n t r a c t s a g r e e d , among o t h e r 

t h i n g s , t o a c c e p t payment o f c o l l e g e t u i t i o n and m a n d a t o r y 

f e e s a t a b a s e l i n e e s t a b l i s h e d by 2010 t u i t i o n r a t e s and t o 

w a i v e any s t a t u t o r y o r c o n t r a c t u a l r i g h t s t h e y may have t h a t 

w o u l d be i n c o n s i s t e n t w i t h t h e t e r m s o f t h e s e t t l e m e n t , 

s p e c i f i c a l l y i n c l u d i n g any r i g h t s a r i s i n g u n d e r t h e W a l l a c e -

F o l s o m C o l l e g e S a v i n g s I n v e s t m e n t A c t ("the A c t " ) , c o d i f i e d a t 

§ 16-33C-1 e t s e q . , A l a . Code 1975. P e r d u e , M o t l o w , and S e a r s 

(sometimes h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as " t h e 

o b j e c t o r s " ) f i l e d t i m e l y w r i t t e n o b j e c t i o n s t o t h e s e t t l e m e n t 

a g r e e m e n t , w h i c h c o n t a i n e d a n o n - o p t - o u t p r o v i s i o n , and 

a p p e a r e d , t h r o u g h c o u n s e l , a t two f a i r n e s s h e a r i n g s c o n d u c t e d 

on June 20 and J u l y 15, 2011. F o l l o w i n g t h e t r i a l c o u r t ' s 

a p p r o v a l o f t h e s e t t l e m e n t on J u l y 27, 2011, t h e o b j e c t o r s 
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f i l e d two s e p a r a t e a p p e a l s ; t h i s C o u r t c o n s o l i d a t e d t h o s e 

a p p e a l s on September 29, 2011. 

The main o p i n i o n c o n c l u d e s t h a t t h e judgment a p p r o v i n g 

t h e s e t t l e m e n t agreement s h o u l d be v a c a t e d b e c a u s e i t v i o l a t e s 

§ 16-33C-19, A l a . Code 1975. I r e s p e c t f u l l y d i s a g r e e . 

S e c t i o n 16-33C-19 does n o t p r e c l u d e t h e c l a s s members f r o m 

w a i v i n g t h e i r r i g h t s o r t h e PACT b o a r d f r o m a g r e e i n g w i t h t h e 

c l a s s members t o a m o d i f i c a t i o n o f t h e t e r m s o f t h e i r PACT 

c o n t r a c t s . Even i f i t d i d , t h e o b j e c t o r s do n o t have s t a n d i n g 

b e c a u s e t h e y have f a i l e d t o p r o v e t h a t t h e y have been harmed 

by t h e s e t t l e m e n t a g r e e m e n t . I a l s o r e j e c t t h e o b j e c t o r s ' 

argument t h a t , i n amending t h e A c t t h r o u g h A c t No. 2010-725, 

A l a . A c t s 2010, t h e l e g i s l a t u r e i n t e n d e d t o g u a r a n t e e f u l l 

f u n d i n g f o r t h e PACT T r u s t Fund. The o b j e c t o r s have f a i l e d t o 

p r e s e n t any o t h e r g r o u n d f o r v a c a t i n g t h e t r i a l c o u r t ' s 

j u d g m e n t , and i t s h o u l d be a f f i r m e d . 

I . § 16-33C-19 Does Not P r e c l u d e W a i v e r o r M o d i f i c a t i o n  

A. C o n s t r u c t i o n o f § 16-33C-19 

S e c t i o n 16-33C-19 p r o v i d e s , i n p e r t i n e n t p a r t : 

"The L e g i s l a t u r e s t r o n g l y e n c o u r a g e s t h e PACT 
b o a r d t o make any f i n a n c i a l l y b e n e f i c i a l c h a nges t o 
PACT r u l e s , p r o c e d u r e s , o r p o l i c i e s , t o t h e e x t e n t 
t h a t t h e PACT b o a r d i s a u t h o r i z e d o r p e r m i t t e d t o 
make s u c h c h anges and t o t h e e x t e n t t h a t s u c h 
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changes w o u l d n o t v i o l a t e t h e c o n t r a c t u a l 
r e l a t i o n s h i p e x i s t i n g b e tween a PACT c o n t r a c t h o l d e r 
and t h e PACT b o a r d . " 

By i t s p l a i n l a n g u a g e , § 16-33C-19 e x p r e s s l y f o r b i d s t h e PACT 

b o a r d f r o m m a k i n g "changes t o PACT r u l e s , p r o c e d u r e s , [and] 

p o l i c i e s " t h a t w o u l d " v i o l a t e t h e c o n t r a c t u a l r e l a t i o n s h i p 

e x i s t i n g b e t ween a PACT c o n t r a c t h o l d e r and t h e PACT b o a r d . " 

See IMED C o r p . v. Systems Eng'g A s s o c s . C o r p . , 602 So. 2d 344, 

346 ( A l a . 1992) ("[W]here p l a i n l a n g u a g e i s u s e d a c o u r t i s 

bound t o i n t e r p r e t t h a t l a n g u a g e t o mean e x a c t l y what i t 

s a y s . " ) . 

The f i r s t c l a u s e i n § 16-33C-19 r e f e r s t o "changes t o ... 

r u l e s , p r o c e d u r e s , o r p o l i c i e s " made by t h e PACT b o a r d , an 

a g e n t o f t h e S t a t e . See § 16-33C-5, A l a . Code 1975. 

"'We a r e t o a s c e r t a i n t h e t r u e m e a n i n g o f t h e 
L e g i s l a t u r e i n t h e use o f t h e words o f t h e i r 
s t a t u t e , and we a r e t o c o n s i d e r them, when 
l e g i s l a t i n g upon s u b j e c t s r e l a t i n g t o ... l e g a l 
p r o c e s s , as s p e a k i n g t e c h n i c a l l y , u n l e s s f r o m t h e 
s t a t u t e i t s e l f i t a p p e a r s t h a t t h e y made use o f t h e 
t e r m s i n a more p o p u l a r s e n s e . ' " 

Ex p a r t e W e s t e r n U n i o n T e l . Co., 200 A l a . 496, 500, 76 So. 

438, 442 (1917) ( S a y r e , J . , d i s s e n t i n g ) ( q u o t i n g M e r c h a n t s '  

Bank v. Cook, 21 Mass. 405 ( 1 8 2 6 ) ) . The A c t v e s t s t h e PACT 

b o a r d w i t h t h e power " [ t ] o a d o p t t h e r u l e s and r e g u l a t i o n s 

n e c e s s a r y t o i m p l e m e n t t h e p r o v i s i o n s o f [ t h e A c t ] ...," § 16¬
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3 3 C - 5 ( 2 ) , A l a . Code 1975, and " t o e s t a b l i s h o t h e r p o l i c i e s , 

p r o c e d u r e s , and c r i t e r i a n e c e s s a r y t o i m p l e m e n t and a d m i n i s t e r 

t h e p r o v i s i o n s o f t h i s c h a p t e r , " § 1 6 - 3 3 C - 5 ( 1 1 ) , A l a . Code 

1975. Those t e r m s -- r u l e s and r e g u l a t i o n s " and " p o l i c i e s , 

p r o c e d u r e s , and c r i t e r i a " -- c a r r y d e f i n i t e and w e l l 

u n d e r s t o o d l e g a l m e a n i n g s ; t h u s , t h e " r u l e s , p r o c e d u r e s , o r 

p o l i c i e s " t o w h i c h § 16-33C-19 r e f e r s must be t h o s e a d o p t e d 

and e s t a b l i s h e d by t h e PACT b o a r d p u r s u a n t t o § 16-33C-5. 

Most s t a t e a g e n c i e s may change t h e i r r u l e s o n l y t h r o u g h 

c o m p l i a n c e w i t h t h e Alabama A d m i n i s t r a t i v e P r o c e d u r e A c t ("the 

AAPA"), § 41-22-1 e t s e q . , A l a . Code 1975, see § 4 1 - 2 2 - 2 ( d ) , 

A l a . Code 1975, w h i c h g e n e r a l l y r e q u i r e s n o t i c e and a p e r i o d 

o f p u b l i c comment b e f o r e an amendment may be a d o p t e d . See §§ 

41-22-4 and -5, A l a . Code 1975. However, t h e PACT b o a r d may 

a d o p t r u l e s and r e g u l a t i o n s " e i t h e r w i t h o r w i t h o u t c o m p l i a n c e 

w i t h t h e Alabama A d m i n i s t r a t i v e P r o c e d u r e A c t , " § 1 6 - 3 3 C - 5 ( 2 ) , 

and i t a p p e a r s t h a t t h e PACT b o a r d has e l e c t e d t o a d o p t i t s 

r u l e s , p r o c e d u r e s , and p o l i c i e s w i t h o u t c o m p l y i n g w i t h t h e 

AAPA. 1 9 The p u b l i c - d i s c l o s u r e s t a t e m e n t i s s u e d by t h e PACT 

b o a r d i n d i c a t e s t h a t t h e PACT b o a r d p r o m u l g a t e s and amends i t s 

1 9The AAPA does n o t c o n t a i n any r u l e s r e g a r d i n g t h e 
a d m i n i s t r a t i o n o f t h e PACT p r o g r a m . 
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r u l e s f r o m t i m e t o t i m e as i t d e t e r m i n e s i s n e c e s s a r y , 2 0 

w i t h o u t p u b l i s h i n g n o t i c e o f i t s i n t e n t t o a d o p t o r amend i t s 

r u l e s and w i t h o u t r e c e i v i n g o r c o n s i d e r i n g p u b l i c comment on 

t h e p r o p o s e d r u l e o r r u l e amendment. Thus, t h e PACT b o a r d 

a c t s u n i l a t e r a l l y when a d o p t i n g and amending i t s r u l e s , 

p r o c e d u r e s , and p o l i c i e s . I n r e f e r e n c i n g t h e power o f t h e 

PACT b o a r d t o "make ... changes t o PACT r u l e s , p r o c e d u r e s , o r 

p o l i c i e s " i n § 16-33C-19, t h e l e g i s l a t u r e meant, and o n l y 

meant, t o r e g u l a t e t h e PACT b o a r d ' s power t o make u n i l a t e r a l 

d e c i s i o n s c o n c e r n i n g i t s r u l e s , p r o c e d u r e s , and p o l i c i e s u n d e r 

§ 16-33C-5. 2 1 See I n r e D o r s e y , 7 P o r t . 293 ( A l a . 1838 ) 

( h o l d i n g t h a t t h e use o f words w i t h a f i x e d l e g a l s i g n i f i c a n c e 

e v i d e n c e s i n t e n t t h a t t h o s e words c a r r y t h a t m e aning u n l e s s 

c o n t e x t shows o t h e r w i s e ) . 

2 0 T h i s C o u r t may t a k e j u d i c i a l n o t i c e o f t h e r u l e s o f t h e 
PACT b o a r d . See Broadway v. Alabama Dry Dock & S h i p b u i l d i n g  
Co., 246 A l a . 201, 212, 20 So. 2d 41, 51 (1944) ( o p i n i o n on 
r e h e a r i n g ) . As r e f e r e n c e d by t h e PACT b o a r d ' s r u l e s , on t h e 
d a t e t h i s o p i n i o n was r e l e a s e d t h e p u b l i c - d i s c l o s u r e s t a t e m e n t 
i s s u e d by t h e PACT b o a r d i n December 2010 c o u l d be f o u n d a t 
h t t p : / / w w w . t r e a s u r y . a l a b a m a . g o v / p a c t / p r o g r a m _ d o c s . h t m . 

2 1The l a s t s e n t e n c e o f § 16-33C-19 p r o v i d e s : "Any s u c h 
c h anges made p r i o r t o J u l y 1, 2011, r e q u i r e t h e p r i o r a p p r o v a l 
o f t h e L e g i s l a t i v e C o u n c i l . " The judgment a p p r o v i n g t h e 
s e t t l e m e n t agreement was e n t e r e d on J u l y 27, 2011; h e n c e , any 
a g r e e d c hanges t o t h e r u l e s , p r o c e d u r e s , and p o l i c i e s o f t h e 
PACT b o a r d w o u l d have t a k e n e f f e c t a f t e r J u l y 1, 2011. 
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The l a s t c l a u s e o f t h e f i r s t s e n t e n c e o f § 16-33C-19 

p r o h i b i t s t h e PACT b o a r d f r o m m a k i n g changes t o i t s r u l e s , 

p r o c e d u r e s , o r p o l i c i e s t h a t " w o u l d ... v i o l a t e t h e 

c o n t r a c t u a l r e l a t i o n s h i p e x i s t i n g b e t ween a PACT c o n t r a c t 

h o l d e r and t h e PACT b o a r d . " The word " v i o l a t i o n " i s d e f i n e d 

as " I n j u r y ; i n f r i n g e m e n t ; b r e a c h o f r i g h t , d u t y , o r l a w ; ... 

The A c t o f b r e a k i n g , i n f r i n g i n g o r t r a n s g r e s s i n g t h e l a w . " 

B l a c k ' s Law D i c t i o n a r y 1570 ( 6 t h ed. 1 9 9 0 ) . " V i o l a t e " means, 

among o t h e r t h i n g s , " [ t ] o b r e a k o r d i s r e g a r d (a l a w o r 

p r o m i s e , f o r e x a m p l e ) . " A m e r i c a n H e r i t a g e D i c t i o n a r y o f  

E n g l i s h Language 1921 ( 4 t h ed. 2 0 0 1 ) . " C o n t r a c t u a l " i s 

d e f i n e d as " o f , r e l a t i n g t o , o r h a v i n g t h e n a t u r e o f a 

c o n t r a c t , " A m e r i c a n H e r i t a g e D i c t i o n a r y 399, and 

" r e l a t i o n s h i p " means "a p a r t i c u l a r t y p e o f c o n n e c t i o n e x i s t i n g 

b e t w een p e o p l e r e l a t e d o r h a v i n g d e a l i n g s w i t h one a n o t h e r . " 

I d . a t 1473. The p h r a s e " v i o l a t e t h e c o n t r a c t u a l 

r e l a t i o n s h i p " s u g g e s t s a b r e a k i n g o f t h e i n t e r p e r s o n a l 

c o n n e c t i o n e s t a b l i s h e d by a c o n t r a c t . The l a s t c l a u s e o f t h e 

f i r s t s e n t e n c e i n § 16-33C-19 p r o h i b i t s c h a nges t h a t w o u l d 

have t h e e f f e c t o f r e s c i n d i n g , v o i d i n g , s u s p e n d i n g , o r 

t e r m i n a t i n g e x i s t i n g PACT c o n t r a c t s . 
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When t h e f i r s t s e n t e n c e o f § 16-33C-19 i s p r o p e r l y r e a d , 

t h e l a s t c l a u s e s p e c i f i c a l l y l i m i t s t h e g e n e r a l power o f t h e 

PACT b o a r d t o u n i l a t e r a l l y amend i t s r u l e s , p r o c e d u r e s , and 

p o l i c i e s . A l t h o u g h t h e f i r s t c l a u s e c o n f e r s upon t h e PACT 

b o a r d t h e power t o make "any f i n a n c i a l l y b e n e f i c i a l c h a n g e s " 

t o i t s r u l e s , p r o c e d u r e s , and p o l i c i e s , t h e l a s t c l a u s e 

e x c e p t s f r o m t h a t a u t h o r i t y t h e power t o make changes t o t h o s e 

r u l e s , p r o c e d u r e s , and p o l i c i e s t h a t w o u l d v i o l a t e t h e 

c o n t r a c t u a l r e l a t i o n s h i p b e t ween t h e PACT b o a r d and a PACT 

c o n t r a c t h o l d e r . The l a s t c l a u s e can be r e a d o n l y as a 

r e s t r a i n t on t h e r u l e - m a k i n g , p r o c e d u r e - m a k i n g , and p o l i c y -

m a k i n g power o f t h e PACT b o a r d . 

As p r o p e r l y c o n s t r u e d , § 16-33C-19 does n o t a d d r e s s , n o r 

does i t l i m i t , t h e power o f t h e PACT b o a r d t o e n t e r i n t o 

c o n t r a c t s w i t h PACT c o n t r a c t h o l d e r s , s u c h as t h e s e t t l e m e n t 

agreement a t i s s u e h e r e . T h a t power i s a c t u a l l y a d d r e s s e d 

e l s e w h e r e . S e c t i o n 16-33C-5(4) b e s t o w s upon t h e PACT b o a r d 

t h e b r o a d a u t h o r i t y " [ t ] o e x e c u t e c o n t r a c t s and n e c e s s a r y 

i n s t r u m e n t s , " t h e o n l y l i m i t a t i o n b e i n g t h a t t h e c o n t r a c t must 

be " n e c e s s a r y o r c o n v e n i e n t t o c a r r y o u t t h e p u r p o s e s and 
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p r o v i s i o n s o f [ t h e A c t ] . " 2 2 See R o g e r s v. C i t y o f M o b i l e , 277 

A l a . 261, 277, 169 So. 2d 282, 297 (1964) ( c o n f i r m i n g power o f 

s t a t e a g e n c y t o e n t e r i n t o c o n t r a c t s when t h a t a u t h o r i t y i s 

c o n f e r r e d by s t a t u t e ) . S e c t i o n 16-33C-7, A l a . Code 1975, 

l i s t s v a r i o u s i t e m s e a c h PACT c o n t r a c t must i n c l u d e , b u t i t 

does n o t p r e s c r i b e t h e e x a c t t e r m s , c o n d i t i o n s , and p r o v i s i o n s 

o f t h o s e c o n t r a c t s , l e a v i n g t h a t " t o t h e s o l e d i s c r e t i o n " o f 

t h e PACT b o a r d . § 1 6 - 3 3 C - 7 ( a ) ( 1 1 ) , A l a . Code 1975. 

" [ C ] o n f l i c t i n g i n t e n t i o n s i n t h e same s t a t u t e a r e n e v e r t o be 

s u p p o s e d o r so r e g a r d e d u n l e s s f o r c e d on t h e C o u r t by 

unambiguous l a n g u a g e . " L e a t h v. W i l s o n , 238 A l a . 577, 579, 

192 So. 417, 419 ( 1 9 3 9 ) . The l a s t c l a u s e o f t h e f i r s t 

s e n t e n c e o f § 16-33C-19 u n a m b i g u o u s l y l i m i t s t h e power o f t h e 

PACT b o a r d t o make u n i l a t e r a l c h a nges t o i t s " r u l e s , 

p r o c e d u r e s , o r p o l i c i e s " ; i t does n o t u n a m b i g u o u s l y l i m i t t h e 

power o f t h e PACT b o a r d t o p e r f o r m any o t h e r a u t h o r i z e d a c t , 

i n c l u d i n g t h e power t o make b i l a t e r a l c o n t r a c t s w i t h PACT 

c o n t r a c t h o l d e r s u n d e r e i t h e r § 16-33C-5(4) o r § 16-33C-7. 

2 2The o b j e c t o r s do n o t c i t e § 16-33C-5(4) o r a r g u e t h a t 
t h e s e t t l e m e n t agreement e x c e e d s any c o n t r a c t u a l power 
c o n f e r r e d on t h e PACT b o a r d by t h a t s t a t u t e . " I s s u e s n o t 
a r g u e d i n a p a r t y ' s b r i e f a r e w a i v e d . " W a d d e l l & Reed, I n c .  
v. U n i t e d I n v e s t o r s L i f e I n s . Co., 875 So. 2d 1143, 1167 ( A l a . 
2 0 0 3 ) . 
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The s e t t l e m e n t agreement does n o t r u n a f o u l o f § 16-33C-

19 when t h a t Code s e c t i o n i s a p p l i e d as w r i t t e n . The 

s e t t l e m e n t agreement c e r t a i n l y c a n n o t be c o n s i d e r e d a 

u n i l a t e r a l a c t i o n o f t h e PACT b o a r d t o amend i t s r u l e s , 

p r o c e d u r e s , and p o l i c i e s t o t h e r e b y r e s c i n d , v o i d , s u s p e n d , o r 

t e r m i n a t e t h e c o n t r a c t u a l r e l a t i o n s h i p s w i t h any o f t h e PACT 

c o n t r a c t h o l d e r s . The s e t t l e m e n t agreement d i d n o t r e s u l t 

f r o m any a d m i n i s t r a t i v e p r o c e e d i n g ; r a t h e r , i t r e s u l t e d f r o m 

a l e g a l p r o c e e d i n g i n w h i c h t h e p a r t i e s , c o n s i d e r i n g t h e 

u n c e r t a i n t i e s i n v o l v e d and w e i g h i n g t h e i r v a r i o u s o p t i o n s , 

d e c i d e d t o compromise and s e t t l e t h e p r o t r a c t e d l i t i g a t i o n . 2 3 

2 3 I r e c o g n i z e t h a t t h e o b j e c t o r s do n o t want t o w a i v e 
t h e i r r i g h t s o r t o m o d i f y t h e i r c o n t r a c t s , b u t " a l l o r d i n a r y 
c l a s s members a r e bound by t h e d e a l s t r u c k by t h e i r named 
r e p r e s e n t a t i v e s i n t h e e v e n t t h e c o u r t d e t e r m i n e s t h a t t h e y 
were a d e q u a t e l y and f a i r l y r e p r e s e n t e d d u r i n g t h e c o u r s e o f 
t h e n e g o t i a t i o n s . " G r i m e s v. V i t a l i n k Commc'ns C o r p . , 17 F.3d 
1553, 1558 (3d C i r . 1 9 9 4 ) . A l t h o u g h t h e o b j e c t o r s c h a r g e t h a t 
t h e p a r t i e s c o l l u d e d d u r i n g t h e s e t t l e m e n t n e g o t i a t i o n s , t h e 
r e c o r d shows t h a t t h e s e t t l e m e n t r e s u l t e d f r o m a m e d i a t i o n 
c o n d u c t e d by r e t i r e d A s s o c i a t e J u s t i c e B e r n a r d Harwood, who 
c o n f i r m e d by d e p o s i t i o n t h a t t h e p a r t i e s n e g o t i a t e d a t arm's 
l e n g t h . The r e c o r d f u r t h e r i n d i c a t e s t h a t t h e named c l a s s 
r e p r e s e n t a t i v e s a d e q u a t e l y and f a i r l y r e p r e s e n t e d a l l t h e 
c l a s s members, i n c l u d i n g t h e o b j e c t o r s , and t h a t t h e 
s e t t l e m e n t b e n e f i t s t h e c l a s s as a w h o l e . Thus, t h e f a c t t h a t 
t h e o b j e c t o r s do n o t s u b j e c t i v e l y c o n s e n t t o a w a i v e r o r 
m o d i f i c a t i o n o f t h e i r c o n t r a c t s , So. 3d a t , o r t h a t 
t h e c l a s s members have n o t u n a n i m o u s l y c o n c u r r e d t o t h e t e r m s 
o f t h e s e t t l e m e n t a g r e e m e n t , So. 3d a t n.17, does n o t 
mean t h a t a l l c l a s s members, i n c l u d i n g t h e o b j e c t o r s , a r e n o t 
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The s e t t l e m e n t p r e s e r v e s t h e c o n t r a c t u a l r e l a t i o n s h i p s b e tween 

a l l t h e c l a s s members and t h e PACT b o a r d , l e a v i n g i t s o l e l y t o 

t h e c l a s s members w h e t h e r t o l a t e r c a n c e l t h e i r c o n t r a c t s i n 

c o n f o r m i t y w i t h t h e p r o v i s i o n s o f t h e i r c o n t r a c t s c o n t r o l l i n g 

c a n c e l l a t i o n . The s e t t l e m e n t agreement s i m p l y c a n n o t be 

c h a r a c t e r i z e d as a " c h a n g e [ ] t o PACT r u l e s , p r o c e d u r e s , o r 

p o l i c i e s " t h a t " v i o l a t e [ s ] t h e c o n t r a c t u a l r e l a t i o n s h i p 

e x i s t i n g b e t ween a PACT c o n t r a c t h o l d e r and t h e PACT b o a r d . " 2 4 

bound by t h i s a d e q u a t e , f a i r , and r e a s o n a b l e s e t t l e m e n t 
a g r e e m e n t , n o r does t h e i r d i s s e n t f r o m t h e s e t t l e m e n t a l o n e 
v i t i a t e t h e c l a s s ' s w a i v e r and m o d i f i c a t i o n a g r e e m e n t , see  
A u s t i n v. P e n n s y l v a n i a Dep't o f C o r r . , 876 F.Supp. 1437, 1458 
(E.D. Pa. 1995) ("[T]he mere f a c t t h a t t h e r e i s o p p o s i t i o n , 
e ven f r o m c l a s s r e p r e s e n t a t i v e s , does n o t n e c e s s i t a t e 
r e j e c t i o n o f t h e s e t t l e m e n t . " ) , as t h e main o p i n i o n seems t o 
i n d i c a t e . So. 3d a t . " [ A ] l l c l a s s a c t i o n s a r e 
b r o u g h t t o a f f e c t t h e r i g h t s o f c l a s s members." C a r l o u g h v.  
Amchem P r o d s . , I n c . , 834 F.Supp. 1437, 1465 (E.D. Pa. 1 9 9 3 ) . 
I c a n n o t l o c a t e any l e g a l a u t h o r i t y , and t h e main o p i n i o n does 
n o t c i t e any, see So. 3d a t , s u p p o r t i n g t h e 
p r o p o s i t i o n t h a t a f a i r , a d e q u a t e , and r e a s o n a b l e c l a s s - a c t i o n 
s e t t l e m e n t f a l l i n g u n d e r R u l e 2 3 ( b ) ( 1 ) and ( b ) ( 2 ) c a n n o t 
mandate t e r m s t o w h i c h a l l c l a s s members do n o t p e r s o n a l l y 
a g r e e . I f t h e l a w r e q u i r e d s u c h unanimous c o n s e n t , t h e n no 
c l a s s - a c t i o n s e t t l e m e n t c o u l d be r e a c h e d o r be a p p r o v e d o v e r 
even one o b j e c t i o n . C f . TBK P a r t n e r s , L t d . v. W e s t e r n U n i o n  
C o r p . , 675 F.2d 456, 462 (2d C i r . 1 982) ( h o l d i n g t h a t a c l a s s -
a c t i o n s e t t l e m e n t can be a p p r o v e d i f m a n i f e s t l y r e a s o n a b l e 
e ven i f t h o s e c l a s s members h o l d i n g a m a j o r i t y i n t e r e s t o b j e c t 
t o i t s t e r m s ) . 

2 4Any o p i n i o n by a l a y p e r s o n t h a t t h e s e t t l e m e n t agreement 
v i o l a t e s t h e l a w o f Alabama has no b e a r i n g on t h e 
d e t e r m i n a t i o n w h e t h e r t h e s e t t l e m e n t , i n f a c t , v i o l a t e s § 16-
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B. The M a i n O p i n i o n M i s c o n s t r u e s § 16-33C-19 

The main o p i n i o n eschews t h e l i t e r a l m e a n ing o f § 16-33C-

19 by i g n o r i n g t h e f i r s t c l a u s e o f t h e f i r s t s e n t e n c e . The 

main o p i n i o n does n o t a t t e m p t t o i n t e r p r e t t h e words " m a k [ i n g ] 

... changes t o t h e PACT r u l e s , p r o c e d u r e s , o r p o l i c i e s . " T h i s 

l e a d s t h e main o p i n i o n t o c o n s t r u e t h e l a n g u a g e i n t h e l a s t 

c l a u s e -- " v i o l a t e t h e c o n t r a c t u a l r e l a t i o n s h i p e x i s t i n g 

b e t w een a PACT c o n t r a c t h o l d e r and t h e PACT b o a r d " -- as i f i t 

e x i s t e d s e p a r a t e and a p a r t f r o m t h e f i r s t c l a u s e . However, 

when c o n s t r u i n g a s t a t u t e , t h i s C o u r t s h o u l d n o t f o c u s on 

i s o l a t e d words and p h r a s e s b u t s h o u l d c o n s i d e r them i n t h e 

c o n t e x t i n w h i c h t h e y a r e u s e d . Edwards v. K i a M o t o r s o f  

A m e r i c a , I n c . , 8 So. 3d 277, 282 ( A l a . 2 0 0 8 ) . The l a s t c l a u s e 

c a n n o t be c o n s t r u e d i n d e p e n d e n t l y o f t h e f i r s t c l a u s e , w h i c h 

i t m o d i f i e s . As shown above, when c o n s i d e r e d w i t h t h e f i r s t 

c l a u s e , t h e l a s t c l a u s e can be r e a d o n l y as r e s t r a i n i n g t h e 

33C-19, w h i c h i s a q u e s t i o n f o r t h i s C o u r t . See P h i l l i p s v.  
H a r r i s , 643 So. 2d 974, 976 ( A l a . 1994) ("[A] w i t n e s s , w h e t h e r 
e x p e r t o r l a y , c a n n o t g i v e an o p i n i o n t h a t c o n s t i t u t e s a l e g a l 
c o n c l u s i o n o r amounts t o t h e a p p l i c a t i o n o f a l e g a l 
d e f i n i t i o n . " ) . Thus, I am n o t p e r s u a d e d t h a t t h e s e t t l e m e n t 
i s " c l e a r l y c o n t r a r y t o s t a t e l a w " b a s e d on any t e s t i m o n y i n 
t h e r e c o r d t o t h a t e f f e c t . See So. 3d a t and n.16. 
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r u l e - m a k i n g , p r o c e d u r e - m a k i n g , and p o l i c y - m a k i n g power o f t h e 

PACT b o a r d . 

The main o p i n i o n f u r t h e r m i s c o n s t r u e s t h e l a s t c l a u s e o f 

t h e f i r s t s e n t e n c e i n § 16-33C-19 by s u b s t i t u t i n g t h e words 

" t e r m s and o b l i g a t i o n s " f o r t h e word " r e l a t i o n s h i p . " So. 

3d a t n.14. I n d o i n g s o , t h e main o p i n i o n v i o l a t e s a t 

l e a s t two o t h e r w e l l s e t t l e d r u l e s o f s t a t u t o r y c o n s t r u c t i o n . 

F i r s t and f o r e m o s t , " ' [ t ] h i s C o u r t i s n o t a t l i b e r t y t o 

r e w r i t e [a] s t a t u t e o r t o s u b s t i t u t e i t s j udgment f o r t h a t o f 

t h e l e g i s l a t u r e . ' " W i l l i s v. K i n c a i d , 983 So. 2d 1100, 1103 

( A l a . 2007) ( q u o t i n g Gowens v. T y s . S., 948 So. 2d 513, 522 

n.1 ( A l a . 2 0 0 6 ) ) . A c o u r t can d e p a r t f r o m t h e l i t e r a l m e a n ing 

o f t h e words i n a s t a t u t e when t h e l i t e r a l m e a n ing w o u l d 

" p r o d u c e an a b s u r d and u n j u s t r e s u l t t h a t i s c l e a r l y 

i n c o n s i s t e n t w i t h t h e p u r p o s e and p o l i c y o f t h e s t a t u t e . " 

C i t y o f Bessemer v. M c C l a i n , 957 So. 2d 1061, 1075 ( A l a . 

2 0 0 6 ) . However, t h e a p p l i c a t i o n o f t h e l i t e r a l m e a n i n g s t o 

t h e t e r m s " v i o l a t e " and " c o n t r a c t u a l r e l a t i o n s h i p " does n o t 

f a i l t o a c c o m p l i s h any l e g i s l a t i v e o b j e c t i v e o r l e a d t o an 

i r r a t i o n a l and i n e q u i t a b l e r e s u l t i n c l e a r c o n t r a v e n t i o n o f 

t h e o v e r a l l p u r p o s e o f t h e A c t . A l t h o u g h i t c o u l d be 

" f i n a n c i a l l y b e n e f i c i a l , " see § 16-33C-19, t o t h e PACT b o a r d 
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t o u n i l a t e r a l l y r e s c i n d , v o i d , s u s p e n d , o r t e r m i n a t e some PACT 

c o n t r a c t s , t h e l a n g u a g e u s e d i n § 16-33C-19 p r e c l u d e s t h e PACT 

b o a r d f r o m t a k i n g s u c h a c t i o n , w h i c h i s a l e g i t i m a t e 

l e g i s l a t i v e o b j e c t i v e . As t h e main o p i n i o n p o i n t s o u t , t h e 

l e g i s l a t u r e c o u l d have u s e d d i f f e r e n t l a n g u a g e t o a c c o m p l i s h 

t h a t same p u r p o s e , So. 3d a t n.14, b u t t h a t does n o t 

d e t r a c t f r o m t h e e f f e c t i v e n e s s o f t h e l a n g u a g e a c t u a l l y u s e d . 2 5 

S e c o n d , 

" ' [ w ] h e n t h e l e g i s l a t u r e u s e s c e r t a i n l a n g u a g e i n 
one p a r t o f t h e s t a t u t e and d i f f e r e n t l a n g u a g e i n 
a n o t h e r , t h e c o u r t assumes d i f f e r e n t meanings were 
i n t e n d e d The use o f d i f f e r e n t t e r m s w i t h i n 
r e l a t e d s t a t u t e s g e n e r a l l y i m p l i e s t h a t d i f f e r e n t 
m e a nings were i n t e n d e d . ' 2A Norman S i n g e r , 

2 5The same c r i t i c i s m c o u l d be l e v e l e d a t t h e main 
o p i n i o n ' s c o n s t r u c t i o n o f § 16-33C-19. I f t h e l e g i s l a t u r e had 
i n t e n d e d t o l e a v e t h e " t e r m s o r o b l i g a t i o n s " o f t h e PACT 
c o n t r a c t s i n v i o l a t e , u n m o d i f i a b l e , and n o n w a i v a b l e , i t c o u l d 
have c l e a r l y and e x p l i c i t l y s t a t e d as much. See, e.g., §§ 7¬
2-201 and 7-2A-201, A l a . Code 1975 (making c e r t a i n c o n t r a c t s 
" n o t e n f o r c e a b l e " u n d e r S t a t u t e o f F r a u d s ) ; § 8 - 1 - 1 ( a ) , A l a . 
Code 1975 ("Every c o n t r a c t by w h i c h anyone i s r e s t r a i n e d f r o m 
e x e r c i s i n g a l a w f u l p r o f e s s i o n , t r a d e , o r b u s i n e s s o f any k i n d 
o t h e r w i s e t h a n i s p r o v i d e d by t h i s s e c t i o n i s t o t h a t e x t e n t 
v o i d . " ) ; § 2 6 - 1 7 - 6 0 1 ( b ) , A l a . Code 1975 (making s t i p u l a t i o n s 
i n any agreement t h a t s e e k s t o b a r p a t e r n i t y a c t i o n s " n o t 
e n f o r c e a b l e " ) ; § 8-20-14, A l a . Code 1975 ( p r e c l u d i n g p a r t i e s 
f r o m m o d i f y i n g o r s u p e r s e d i n g M o t o r V e h i c l e F r a n c h i s e A c t by 
"a c h o i c e o f l a w c l a u s e i n any f r a n c h i s e o r d e a l e r a g r e e m e n t , 
w a i v e r , o r o t h e r w r i t t e n i n s t r u m e n t " ) ; § 7 - 9 A - 4 0 5 ( a ) , A l a . 
Code 1975 ( l i m i t i n g e f f e c t i v e n e s s o f m o d i f i c a t i o n o f a s s i g n e d 
c o n t r a c t ) ; and § 10A-9-1.10, A l a . Code 1975 ( l i s t i n g 
" n o n w a i v a b l e p r o v i s i o n s " o f p a r t n e r s h i p a g r e e m e n t s ) . 
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S u t h e r l a n d on S t a t u t e s and S t a t u t o r y C o n s t r u c t i o n § 
46:06, a t 194 ( 6 t h ed. 2 0 0 0 ) . " 

T r o t t v. B r i n k s , I n c . , 972 So. 2d 81, 85 ( A l a . 2007) ( h o l d i n g 

t h a t l e g i s l a t u r e ' s use o f t e r m s " r e i m b u r s e m e n t " and 

" s u b r o g a t i o n " i n Alabama W o r k e r s ' C o m p e n s a t i o n A c t , § 25-5-1 

e t s e q . , A l a . Code 1975, s i g n a l e d l e g i s l a t i v e i n t e n t t h a t 

t h o s e words be t r e a t e d d i f f e r e n t l y ) . I n § 1 6 - 3 3 C - 5 ( 9 ) , A l a . 

Code 1975, t h e l e g i s l a t u r e a u t h o r i z e d t h e PACT b o a r d " [ t ] o 

d e f i n e t h e t e r m s and c o n d i t i o n s o f ... PACT c o n t r a c t s . " I n § 

1 6 - 3 3 C - 6 ( b ) , A l a . Code 1975, t h e l e g i s l a t u r e d e s i g n a t e s t h e 

PACT T r u s t Fund as " t h e s o u r c e f o r payment o f PACT Prog r a m ' s 

o b l i g a t i o n s u n d e r PACT c o n t r a c t s " and p l e d g e s t h a t t h e moneys 

i n t h e PACT T r u s t Fund w i l l be u s e d " t o pay amounts due u n d e r 

t h e t e r m s o f i t s PACT c o n t r a c t s . " S e c t i o n 1 6 - 3 3 C - 7 ( a ) , A l a . 

Code 1975, s p e c i f i c a l l y p r o v i d e s t h a t t h e PACT c o n t r a c t s 

" s h a l l i n c l u d e ... t h e t e r m s and c o n d i t i o n s " f o r payment by 

PACT c o n t r a c t p u r c h a s e r s , f o r s u b s t i t u t i o n o f b e n e f i c i a r i e s , 

and f o r any o t h e r p u r p o s e deemed n e c e s s a r y by t h e PACT b o a r d , 

as w e l l as t e r m s p r e s c r i b i n g " a l l o t h e r r i g h t s o r o b l i g a t i o n s 

o f t h e p u r c h a s e r and t h e PACT P r o g r a m . " The t e r m " c o n t r a c t u a l 

r e l a t i o n s h i p " a p p e a r s o n l y i n § 16-33C-19. T h e r e f o r e , we must 

presume t h a t t h e l e g i s l a t u r e d i d n o t i n t e n d " c o n t r a c t u a l 
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r e l a t i o n s h i p " t o be synonymous w i t h " c o n t r a c t u a l t e r m s o r 

o b l i g a t i o n s " b e c a u s e , i f i t had so i n t e n d e d , t h e l e g i s l a t u r e 

w o u l d have u s e d t h o s e more p r e c i s e t e r m s a l r e a d y u s e d i n o t h e r 

s e c t i o n s o f t h e A c t . 

By s u b s t i t u t i n g t h e words "terms and o b l i g a t i o n s " f o r 

" r e l a t i o n s h i p , " t h e main o p i n i o n g i v e s an e n t i r e l y d i f f e r e n t 

s u b s t a n t i v e m e aning t o § 16-33C-19, e f f e c t i v e l y amending t h e 

s t a t u t e . " [ I ] t i s n o t t h e f u n c t i o n o f t h e c o u r t t o u s u r p t h e 

r o l e o f t h e l e g i s l a t u r e and t o amend s t a t u t e s u n d e r t h e g u i s e 

o f c o n s t r u c t i o n . " H o n e y c u t t v. E m p l o y e e s ' R e t . S y s . o f  

A l a b a m a , 431 So. 2d 961, 964 ( A l a . 1 9 8 3 ) . I t i s b e y o n d t h e 

j u d i c i a l power t o " r e v i s e o r c o r r e c t t h e l a n g u a g e u s e d . " 

M o r r i s v. M c E l r o y , 23 A l a . App. 96, 99, 122 So. 60 6, 608 

( 1 9 2 9 ) . " [ T ] h e c o u r t s a r e n o t a t l i b e r t y ... t o r e a d i n t o [a  

s t a t u t e ] and i n t e r p o l a t e words w h i c h do n o t a p p e a r i n t h e  

l a n g u a g e e n a c t e d by t h e L e g i s l a t u r e . " M c C a l l v. A u t o m a t i c  

V o t i n g Machs. C o r p . , 236 A l a . 10, 13, 180 So. 695, 697 (1 9 3 8 ) . 

To h o l d t h a t § 16-33C-19 a c t u a l l y r e a d s " c o n t r a c t u a l t e r m s and 

o b l i g a t i o n s " i n p l a c e o f " c o n t r a c t u a l r e l a t i o n s h i p " amounts t o 

" l e g i s l a t i n g r a t h e r t h a n i n t e r p r e t i n g . " Town o f L o x l e y v.  

R o s i n t o n W a t e r , Sewer & F i r e P r o t . A u t h . , I n c . , 376 So. 2d 

705, 708 ( A l a . 1 9 7 9 ) . The l e g i s l a t u r e d e l i b e r a t e l y u s e d t h e 
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t e r m " c o n t r a c t u a l r e l a t i o n s h i p , " and t h i s C o u r t c a n n o t , 

w i t h o u t v i o l a t i n g t h e s e p a r a t i o n - o f - p o w e r s c l a u s e , see A l a . 

C o n s t . o f 1901, § 43, i n s e r t i n t o t h e s t a t u t e d i f f e r e n t words 

w i t h d i f f e r e n t m e a n i n g s . 

C. The C o n s t r u c t i o n o f § 16-33C-19 i n t h e M a i n O p i n i o n  
Does Not I n v a l i d a t e t h e S e t t l e m e n t Agreement 

Even a s s u m i n g t h a t t h e l a n g u a g e o f § 16-33C-19 c o u l d 

v a l i d l y be t r a n s f o r m e d t o p r e v e n t t h e PACT b o a r d f r o m c h a n g i n g 

i t s r u l e s , p r o c e d u r e s , and p o l i c i e s so as t o " v i o l a t e " t h e 

" c o n t r a c t u a l t e r m s and o b l i g a t i o n s " o f t h e " e x i s t i n g " PACT 

c o n t r a c t s , as t h e main o p i n i o n p o s i t s , So. 3d a t n.14, 

n o t h i n g i n § 16-33C-19 w o u l d p r e c l u d e t h e PACT c o n t r a c t 

h o l d e r s f r o m w a i v i n g any t e r m s i n t h e i r PACT c o n t r a c t s o r f r o m 

a g r e e i n g w i t h t h e PACT b o a r d t o a m o d i f i c a t i o n o f t h o s e 

t e r m s . 2 6 

A w a i v e r i s " t h e v o l u n t a r y and i n t e n t i o n a l s u r r e n d e r o r 

r e l i n q u i s h m e n t o f a known r i g h t . " Dominex, I n c . v. Key, 456 

2 6 A t one p o i n t , t h e main o p i n i o n i n d i c a t e s t h a t t h e 
s e t t l e m e n t agreement c o n s t i t u t e s "a m u t u a l l y a g r e e d upon 
r e f o r m a t i o n o f t h e ' c o n t r a c t u a l r e l a t i o n s h i p . ' " So. 3d a t 

. However, r e f o r m a t i o n i s an e q u i t a b l e remedy by w h i c h a 
c o u r t r e f o r m s a c o n t r a c t so as t o a c c u r a t e l y e x p r e s s t h e t e r m s 
t o w h i c h t h e p a r t i e s o r i g i n a l l y a g r e e d and d i f f e r s f r o m a 
m o d i f i c a t i o n by w h i c h t h e p a r t i e s a g r e e t o change t h e o r i g i n a l 
t e r m s o f t h e c o n t r a c t . See F e d e r a t e d Guar. L i f e I n s . Co. v.  
P a i n t e r , 360 So. 2d 309 ( A l a . 1 9 7 8 ) . 
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So. 2d 1047, 1058 ( A l a . 1 9 8 4 ) . " ' W a i v e r i n v o l v e s t h e a c t s and 

c o n d u c t o f o n l y one o f t h e p a r t i e s I n l a n d Mut. I n s . 

Co. v. H i g h t o w e r , 274 A l a . 52, 56, 145 So. 2d 422, 425 (1962) 

( q u o t i n g S o v e r e i g n Camp, Woodmen o f t h e W o r l d v. Newsom, 142 

A r k . 132, 219 S.W. 759, 768 ( 1 9 2 0 ) ) . " W a i v e r o f t h e r i g h t t o 

e n f o r c e an a g r e e d t e r m i s a c c o m p l i s h e d u n i l a t e r a l l y " 

Angus Med. Co. v. D i g i t a l E q u i p . C o r p . , 173 A r i z . 159, 164, 

840 P.2d 1024 , 102 9 ( C t . App. 1 9 9 2 ) ; see a l s o 3A A r t h u r L. 

C o r b i n , C o r b i n on C o n t r a c t s § 752 (1960) ( " [ I ] t a p p e a r s t h a t 

' w a i v e r ' c o n s i s t s o f t h e v o l u n t a r y a c t i o n o f t h e o b l i g o r 

a l o n e . " ) . A w a i v e r does n o t remove, m o d i f y , o r t e r m i n a t e t h e 

c o n t r a c t u a l t e r m s , b u t e x c u s e s n o n p e r f o r m a n c e o f t h o s e t e r m s . 

See g e n e r a l l y E. A l l a n F a r n s w o r t h , C o n t r a c t s § 8.5, a t 561 (3d 

ed. 1 9 9 9 ) . A w a i v e r r e l i n q u i s h e s o n l y t h e r i g h t t o e n f o r c e a 

c o n t r a c t u a l p r o v i s i o n and does n o t a f f e c t t h e e x i s t e n c e o f t h e 

u n d e r l y i n g r i g h t . 2 7 See Emery v. P r o g r e s s i v e Cas. I n s . Co., 

2 7The l e g i s l a t u r e s i g n a l e d i t s knowledge o f t h e 
d i s t i n c t i o n b e t ween a w a i v e r and a m o d i f i c a t i o n i n § 35-9A-
143, A l a . Code 1975 ( " I f t h e c o u r t , as a m a t t e r o f l a w , f i n d s : 
... a s e t t l e m e n t i n w h i c h a p a r t y w a i v e s o r a g r e e s t o f o r e g o 
[ s i c ] a c l a i m o r r i g h t u n d e r t h i s c h a p t e r o r u n d e r a r e n t a l 
a g reement was u n c o n s c i o n a b l e when made, t h e c o u r t may r e f u s e 
t o e n f o r c e t h e s e t t l e m e n t , e n f o r c e t h e r e m a i n d e r o f t h e 
s e t t l e m e n t w i t h o u t t h e u n c o n s c i o n a b l e p r o v i s i o n , o r l i m i t t h e 
a p p l i c a t i o n o f any u n c o n s c i o n a b l e p r o v i s i o n t o a v o i d an 
u n c o n s c i o n a b l e r e s u l t . " ) , and i n §§ 7-2-209 and 7-2A-208, A l a . 
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49 So. 3d 17, 21 ( L a . C t . App. 2010) ("Waiver o c c u r s when 

t h e r e i s an e x i s t i n g r i g h t , a knowledge o f i t s e x i s t e n c e , and 

an a c t u a l i n t e n t i o n t o r e l i n q u i s h i t , o r c o n d u c t so  

i n c o n s i s t e n t w i t h t h e i n t e n t t o e n f o r c e t h e r i g h t as t o i n d u c e  

a r e a s o n a b l e b e l i e f t h a t i t has been r e l i n q u i s h e d . " ( e m p h a s i s 

a d d e d ) ) . 

By w a i v i n g any r i g h t s t h e y may have t h a t a r e i n c o n s i s t e n t 

w i t h t h e t e r m s o f t h e s e t t l e m e n t , t h e c l a s s members a r e a c t i n g 

u n i l a t e r a l l y . U n l i k e an o f f e r t o make a b i n d i n g b i l a t e r a l 

c o n t r a c t , a w a i v e r does n o t r e q u i r e any f o r m a l a c c e p t a n c e i n 

o r d e r t o be e f f e c t i v e . See R o b i n s o n v. R o b i n s o n , 961 S.W.2d 

292, 298 (Tex. C t . App. 1997) ( f i n d i n g no w a i v e r b u t 

r e c o g n i z i n g t h a t w a i v e r , as a u n i l a t e r a l a c t , does n o t r e q u i r e 

a c c e p t a n c e by o t h e r p a r t y ) . By a c k n o w l e d g i n g t h e c l a s s 

members' w a i v e r , t h e PACT b o a r d does n o t t a k e any a c t i o n t h a t 

c o u l d i m p l i c a t e i t s a u t h o r i t y ; i t c e r t a i n l y w o u l d n o t be 

u n i l a t e r a l l y " c h a n g i n g " "any r u l e s , p r o c e d u r e s , o r p o l i c i e s . " 

§ 16-33C-19. M o r e o v e r , even i f t h e PACT b o a r d a d o p t e d r u l e s , 

p r o c e d u r e s , and p o l i c i e s c o n s i s t e n t w i t h t h e c l a s s members' 

Code 1975 ( d i s t i n g u i s h i n g b e t w e e n w a i v e r , r e s c i s s i o n , and 
m o d i f i c a t i o n ) . 
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w a i v e r , d o i n g so w o u l d n o t " v i o l a t e t h e c o n t r a c t u a l [ t e r m s and 

o b l i g a t i o n s ] e x i s t i n g b e t ween a PACT c o n t r a c t h o l d e r and t h e 

PACT b o a r d . " I d . The t e r m s and o b l i g a t i o n s o f t h e PACT 

c o n t r a c t s r e m a i n i n t a c t ; t h e c l a s s members o n l y v o l u n t a r i l y 

and u n i l a t e r a l l y a g r e e n o t t o e n f o r c e t h o s e t e r m s and 

o b l i g a t i o n s a g a i n s t t h e PACT b o a r d . 2 8 

A m o d i f i c a t i o n o f a c o n t r a c t , on t h e o t h e r hand, r e q u i r e s 

m u t u a l a s s e n t f r o m b o t h p a r t i e s and, t h e r e f o r e , can be 

a c h i e v e d o n l y t h r o u g h b i l a t e r a l c o n d u c t . Angus Med. Co., 173 

A r i z . a t 164, 840 P.2d a t 1029. S e c t i o n 16-33C-19 p r o h i b i t s 

o n l y u n i l a t e r a l a c t i o n s by t h e PACT b o a r d i n a d o p t i n g o r 

amending r u l e s , p r o c e d u r e s , and p o l i c i e s ; i t does n o t p r o h i b i t 

b i l a t e r a l a c t i o n s i n v o l v i n g t h e PACT b o a r d and t h e PACT 

c o n t r a c t h o l d e r s . M o r e o v e r , w i t h a l l due r e s p e c t t o J u s t i c e 

2 8 I n h e r b r i e f t o t h i s C o u r t , P e r d u e a r g u e s t h a t t h e c l a s s 
c o u l d n o t w a i v e any o f i t s s t a t u t o r y r i g h t s u n d e r t h e A c t 
b e c a u s e s u c h a w a i v e r c o n t r a v e n e s p u b l i c p o l i c y . P e r d u e d i d 
n o t a r g u e t h a t p o i n t i n t h e t r i a l c o u r t , and t h i s C o u r t c a n n o t 
c o n s i d e r t h a t argument f o r t h e f i r s t t i m e on a p p e a l . Andrews  
v. M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1 9 9 2 ) ; see a l s o  
D i s c h v. H i c k s , 900 So. 2d 399, 404-05 ( A l a . 2004) ( a p p l y i n g 
r u l e t o o b j e c t o r ' s a p p e a l , b u t f i n d i n g t h a t argument had been 
a d e q u a t e l y p r e s e r v e d ) ; and I n r e P h i l a d e l p h i a S t o c k E x c h . ,  
I n c . , 945 A.2d 1123, 1134-35 ( D e l . 2008) ( r e f u s i n g t o c o n s i d e r 
i s s u e s r a i s e d by o b j e c t o r s f o r f i r s t t i m e on a p p e a l ) . A t any 
r a t e , t h a t argument l a c k s m e r i t b e c a u s e t h e w a i v e r does n o t 
v i o l a t e § 16-33C-19 o r any p u b l i c p o l i c y f a v o r i n g c o l l e g e 
e d u c a t i o n . 
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H o u s t o n , a m o d i f i c a t i o n o f a c o n t r a c t i s n o t e q u i v a l e n t t o a 

v i o l a t i o n o f a c o n t r a c t . So. 3d a t ( H o u s t o n , J . , 

c o n c u r r i n g s p e c i a l l y ) . L e g a l l y s p e a k i n g , t h e t e r m " v i o l a t i o n 

o f a c o n t r a c t " i s synonymous w i t h t h e t e r m " b r e a c h o f 

c o n t r a c t , " w h i c h i s d e f i n e d as a " [ v ] i o l a t i o n o f a c o n t r a c t u a l 

o b l i g a t i o n by f a i l i n g t o p e r f o r m one's own p r o m i s e , by 

r e p u d i a t i n g i t , o r by i n t e r f e r i n g w i t h a n o t h e r p a r t y ' s 

p e r f o r m a n c e . " B l a c k ' s Law D i c t i o n a r y 213 ( 9 t h ed. 2 0 0 9 ) . A 

" m o d i f i c a t i o n o f a c o n t r a c t , " on t h e o t h e r hand, i n v o l v e s t h e 

m u t u a l a s s e n t o f b o t h c o n t r a c t i n g p a r t i e s t o new o r c h a n g e d 

c o n t r a c t u a l t e r m s w h i l e t h e o r i g i n a l c o n t r a c t r e m a i n s 

e x e c u t o r y . See McLemore v. H y u n d a i M o t o r Mfg. A l a b a m a , LLC, 

7 So. 3d 318, 333 ( A l a . 2008 ); and A labama T e r m i n i x Co. v.  

H o w e l l , 276 A l a . 59, 62, 158 So. 2d 915, 918 ( 1 9 6 3 ) ; see a l s o  

B e a c o n T e r m i n a l C o r p . v. Chemprene, I n c . , 75 A.D.2d 350, 354, 

429 N.Y.S.2d 715, 717-18 (1980) ("The m o d i f i c a t i o n o f a 

c o n t r a c t r e s u l t s i n t h e e s t a b l i s h m e n t o f a new agreement 

between t h e p a r t i e s w h i c h p r o t a n t o s u p p l a n t s t h e a f f e c t e d 

p r o v i s i o n s o f t h e o r i g i n a l a greement w h i l e l e a v i n g t h e b a l a n c e 

o f i t i n t a c t . " ) . A c o n t r a c t "may be m o d i f i e d by m u t u a l 

agreement b e f o r e a b r e a c h w i t h o u t any o t h e r c o n s i d e r a t i o n t h a n 

t h e m u t u a l a s s e n t o f t h e p a r t i e s H a r t f o r d F i r e I n s . Co. 
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v. A a r o n , 226 A l a . 430, 433, 147 So. 628, 630 (1933) ( e m p h a s i s 

a d d e d ) . I f t h e p a r t i e s m o d i f y t h e t e r m s o f a c o n t r a c t , 

p e r f o r m a n c e i n c o m p l i a n c e w i t h t h e c h a n g e d t e r m s i s n o t a 

b r e a c h o f t h e c o n t r a c t , a l t h o u g h t h a t p e r f o r m a n c e may n o t 

co m p l y w i t h t h e o r i g i n a l t e r m s o f t h e c o n t r a c t . McLemore, 7 

So. 3d a t 332-33 ( " P a r t i e s may m o d i f y t h e t e r m s o f t h e i r 

a g r e e m e n t and ' i f t h e t e r m s o f a s u b s e q u e n t agreement 

c o n t r a d i c t t h e e a r l i e r a g r e e m e n t , t h e t e r m s o f t h e l a t e r 

a greement p r e v a i l . ' " ( q u o t i n g C a v a l i e r M f g . , I n c . v. C l a r k e , 

862 So. 2d 634, 641 ( A l a . 2 0 0 3 ) ) ) . M o d i f i c a t i o n c l e a r l y 

a l t e r s t h e t e r m s o f a c o n t r a c t , b u t t h a t a l t e r a t i o n i s i n no 

s e n s e a b r e a c h o f t h a t c o n t r a c t ; m o d i f i c a t i o n i s a means o f 

a v o i d i n g a b r e a c h a l t o g e t h e r . 

T h e r e f o r e , even u n d e r t h e main o p i n i o n ' s r e v i s e d v e r s i o n 

o f § 16-33C-19, t h a t s t a t u t e does n o t p r e c l u d e t h e PACT b o a r d 

f r o m e n t e r i n g i n t o an agreement w i t h PACT c o n t r a c t h o l d e r s t o 

m o d i f y e x i s t i n g c o n t r a c t t e r m s and t o a d o p t r u l e s , p r o c e d u r e s , 

and p o l i c i e s c o n s i s t e n t w i t h t h o s e a g r e e d - u p o n m o d i f i c a t i o n s . 

I t a p p e a r s f r o m t h e l a n g u a g e i n § 16-33C-19 t h a t t h e 

l e g i s l a t u r e d i d n o t even c o n t e m p l a t e s u c h an a g r e e m e n t . Ex  

p a r t e B e r r y h i l l , 801 So. 2d 7, 9-10 ( A l a . 2001) ("The p o l e s t a r 
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o f s t a t u t o r y c o n s t r u c t i o n i s t o a s c e r t a i n and g i v e e f f e c t t o 

t h e L e g i s l a t u r e ' s i n t e n t i n e n a c t i n g a s t a t u t e . " ) . 

D. Summary 

The l a n g u a g e o f § 16-33C-19, a p p l i e d e i t h e r l i t e r a l l y o r 

as r e v i s e d by t h e main o p i n i o n , does n o t d i l u t e t h e g e n e r a l 

c o n t r a c t u a l a u t h o r i t y o f t h e PACT b o a r d . The PACT b o a r d has 

t h e c o n t r a c t u a l power t o e n t e r i n t o an e n f o r c e a b l e s e t t l e m e n t , 

see S m i t h v. T i l l m a n , 958 So. 2d 333 ( A l a . 2 0 0 6 ) , i n c l u d i n g 

t h e power t o a g r e e t o a l l t h e t e r m s c o n t a i n e d i n t h e 

s e t t l e m e n t agreement i n t h i s c a s e . The c o n t r a c t u a l power o f 

t h e PACT b o a r d i s n o t even i m p l i c a t e d i n r e g a r d t o t h e w a i v e r 

p r o v i s i o n , w h i c h does n o t r e q u i r e i t s a c c e p t a n c e t o be v a l i d . 

B e c a u s e t h e s e t t l e m e n t does n o t c o n t r a v e n e § 16-33C-19, I f i n d 

no b a s i s f o r v a c a t i n g , on t h a t g r o u n d , t h e judgment a p p r o v i n g 

t h e s e t t l e m e n t a g r e e m e n t . 

I I . The O b j e c t o r s L a c k S t a n d i n g 

A. The O b j e c t o r s D i d Not P r o v e  
an A d v e r s e M o d i f i c a t i o n o f T h e i r C o n t r a c t s 

I f u r t h e r n o t e t h a t , even i f § 16-33C-19 c o u l d be 

c o n s t r u e d as p r e v e n t i n g t h e PACT b o a r d f r o m e n t e r i n g i n t o 

a g r e e m e n t s t h a t m o d i f y t h e t e r m s o r o b l i g a t i o n s i n e x i s t i n g 

PACT c o n t r a c t s , t h e o b j e c t o r s have u t t e r l y f a i l e d t o show t h a t 
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t h e y have been harmed by s u c h a m o d i f i c a t i o n . A t h o r o u g h 

r e v i e w o f t h e r e c o r d shows t h a t P e r d u e d i d n o t even e n t e r h e r 

PACT c o n t r a c t i n t o e v i d e n c e . A l t h o u g h M o t l o w and S e a r s 

r e p r e s e n t e d t o t h e t r i a l c o u r t and t o t h i s C o u r t t h a t , b e tween 

them, t h e y had e n t e r e d i n t o f o u r s e p a r a t e PACT c o n t r a c t s , t h e y 

a t t a c h e d o n l y one 1992 PACT c o n t r a c t , p r e s u m a b l y b e n e f i t i n g 

L i n d s e y M o t l o w , t o t h e i r w r i t t e n o b j e c t i o n s . M o t l o w has 

f a i l e d t o p r o d u c e e v i d e n c e s h o w i n g t h a t t h e now 2 0 - y e a r - o l d 

PACT c o n t r a c t r e m a i n s e x e c u t o r y , i . e . , t h a t L i n d s e y has y e t t o 

r e c e i v e t h e f u l l b e n e f i t s s e t o u t i n t h e c o n t r a c t and t h a t t h e 

PACT b o a r d r e m a i n s o b l i g a t e d t o p a y , on h e r b e h a l f , f u l l 

t u i t i o n and f e e s a t c u r r e n t r a t e s . Even a s s u m i n g t h a t t h e 

1992 PACT c o n t r a c t g u a r a n t e e d payment o f f u l l t u i t i o n and f e e s 

and r e m a i n s e x e c u t o r y , M o t l o w has n o t shown t h a t t h e PACT 

b o a r d has p a i d , o r w i l l p a y , l e s s t h a n t h o s e amounts on 

L i n d s e y ' s b e h a l f . 2 9 

An o b j e c t i n g c l a s s member may have s t a n d i n g t o a p p e a l a 

judgment a p p r o v i n g a c l a s s - a c t i o n s e t t l e m e n t , see D e v l i n v. 

2 9The r e c o r d i n d i c a t e s t h a t , as a r e s u l t o f t h e p e r i o d o f 
t h e i r p o s t s e c o n d a r y e n r o l l m e n t , some b e n e f i c i a r i e s o f PACT 
c o n t r a c t s w i l l r e c e i v e f u l l t u i t i o n and f e e s w i t h o u t 
m o d i f i c a t i o n . The r e c o r d does n o t i n d i c a t e t h a t L i n d s e y f a l l s 
o u t s i d e t h a t c a t e g o r y o f b e n e f i c i a r i e s . 
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S c a r d e l l e t t i , 536 U.S. 1, 14 ( 2 0 0 2 ) , 3 0 b u t " [ a n o b j e c t o r ] w i l l 

o n l y be a l l o w e d t o a p p e a l t h a t a s p e c t o f t h e [ l o w e r c o u r t ] ' s 

o r d e r t h a t a f f e c t s h i m [ o r h e r ] . " 3 1 536 U.S. a t 9 (e m p h a s i s 

3 0The a p p e l l e e s j o i n t l y moved t o d i s m i s s P e r d u e ' s a p p e a l , 
a s s e r t i n g t h a t she had r e l e a s e d any c l a i m s t h a t w o u l d s u p p o r t 
h e r a p p e a l and, t h u s , t h a t she l a c k e d s t a n d i n g . However, t h e 
r e l e a s e upon w h i c h t h e a p p e l l e e s r e l y was s u p e r s e d e d by a 
judgment o f t h e Montgomery C i r c u i t C o u r t t h a t l i m i t e d t h e 
r e l e a s e t o c l a i m s " a r i s [ i n g ] f r o m t h e f a c t u a l a l l e g a t i o n s made 
a b a s i s o f t h e [ l a w s u i t r e f e r r e d t o i n t h e r e l e a s e ] . " See  
A r v i n M e r i t o r , I n c . v. J o h n s o n , 68 So. 3d 870, 875 ( A l a . C i v . 
App. 2 0 1 1 ) . So l i m i t e d , t h e r e l e a s e does n o t a f f e c t P e r d u e ' s 
s t a t u s as a c l a s s member o r h e r g e n e r a l r i g h t as an o b j e c t o r 
t o a p p e a l . 

3 1As t h e main o p i n i o n c o r r e c t l y o b s e r v e s , D e v l i n c o n t i n u e s 
by s t a t i n g t h a t an o b j e c t o r can a p p e a l " t h e D i s t r i c t C o u r t ' s 
d e c i s i o n t o d i s r e g a r d h i s o b j e c t i o n s . " 536 U.S. a t 9. I n 
R u t t e r v. W i l b a n k s C o r p . v. S h e l l O i l Co., 314 F.3d 1180, 1183 
n.1 ( 1 0 t h C i r . 2 0 0 2 ) , t h e U n i t e d S t a t e s C o u r t o f A p p e a l s f o r 
t h e T e n t h C i r c u i t h e l d t h a t t h i s l a n g u a g e a l l o w e d o b j e c t o r s t o 
a c l a s s - a c t i o n s e t t l e m e n t t o a p p e a l b a s e d on any o b j e c t i o n s 
t h e y had r a i s e d i n t h e d i s t r i c t c o u r t , c o n c l u d i n g t h a t t h o s e 
o b j e c t i o n s "were d i r e c t e d a t t h e e n t i r e s e t t l e m e n t " and t h a t 
t h e r e was "no p r a c t i c a l way t o s e p a r a t e O b j e c t o r s ' i n d i v i d u a l 
i n t e r e s t s f r o m t h o s e o f t h e o t h e r c l a s s members w i t h o u t 
u p s e t t i n g t h e e n t i r e s e t t l e m e n t f u n d . " I d . The f e d e r a l 
d i s t r i c t c o u r t f o r t h e S o u t h e r n D i s t r i c t o f F l o r i d a r e f u s e d t o 
f o l l o w R u t t e r , e x p l a i n i n g : 

" I n D e v l i n , t h e Supreme C o u r t c l e a r l y s t a t e d t h a t 
a l t h o u g h t h e p e t i t i o n e r c o u l d a p p e a l t h e d i s t r i c t 
c o u r t ' s f i n a l a p p r o v a l o f t h e c l a s s s e t t l e m e n t , t h e 
' p e t i t i o n e r w i l l o n l y be a l l o w e d t o a p p e a l t h a t  
a s p e c t o f t h e D i s t r i c t C o u r t ' s o r d e r t h a t a f f e c t s  
him' ( e m p h a s i s a d d e d ) . F u r t h e r , I n o t e t h a t a l t h o u g h 
t h e E l e v e n t h C i r c u i t d i d n o t s p e c i f i c a l l y a d d r e s s 
t h e i s s u e o f t h e s c o p e o f t h e a p p e a l by an o b j e c t o r 
t o a f i n a l o r d e r a p p r o v i n g a s e t t l e m e n t i n a c l a s s 
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a d d e d ) . An i n d i v i d u a l o b j e c t o r t o a c l a s s - a c t i o n s e t t l e m e n t 

may a p p e a l o n l y as t o a s s e r t e d e r r o r s i n t h e s e t t l e m e n t t h a t , 

i n f a c t , have i n j u r i o u s l y a f f e c t e d h i s o r h e r r i g h t s , n o t t h e 

r i g h t s o f o t h e r c l a s s members. See a l s o Rebney v. W e l l s F a r g o  

Bank, 220 C a l . App. 3d 1117, 269 C a l . R p t r . 844 (1990 ) 

( o b j e c t o r s , a l t h o u g h c l a s s members, l a c k e d s t a n d i n g t o c o n t e s t 

s e t t l e m e n t t e r m s t h a t d i d n o t i m p a c t o b j e c t o r s b u t p u r p o r t e d l y 

i n j u r e d o n l y o t h e r c l a s s members); N a t i o n a l A s s ' n o f C h a i n 

a c t i o n , t h e E l e v e n t h C i r c u i t , i n i n t e r p r e t i n g 
D e v l i n , f o u n d t h a t t h e o b j e c t o r s were n o t a l l o w e d t o 
a p p e a l s u c h a f i n a l o r d e r b e c a u s e t h e y were n o t 
s e e k i n g t o ' p r o t e c t t h e i r own p r o p e r t y , t h e i r own  
a l l o t m e n t f r o m an award o r s e t t l e m e n t o r any o t h e r 
c o g n i z a b l e l e g a l r i g h t o r i n t e r e s t . ' [AAL H i g h Y i e l d  
Bond Fund v. D e l o i t t e & Touche L L P , 361 F.3d 1305, 
1305 ( 1 1 t h C i r . 2 0 0 4 ) . ] As t h e e x p r e s s l a n g u a g e i n 
D e v l i n l i m i t s t h e r i g h t o f an o b j e c t o r t o a p p e a l t h e 
d i s t r i c t c o u r t ' s o r d e r t o t h e e x t e n t t h a t i t a f f e c t s 
t h e o b j e c t o r p e r s o n a l l y and t h e E l e v e n t h C i r c u i t ' s 
c o n c l u s i o n i n AAL H i g h Y i e l d Bond t h a t an o b j e c t o r 
who was n o t s p e c i f i c a l l y c h a l l e n g i n g h i s a l l o t m e n t 
f r o m t h e c l a s s a c t i o n s e t t l e m e n t , I c o n c l u d e 
W e s t h e i m e r s h o u l d o n l y be a l l o w e d t o a p p e a l t h i s 
O r d e r t o t h e e x t e n t t h a t i t a f f e c t s h im p e r s o n a l l y . " 

A l l a p a t t a h S e r v . , I n c . v. Exxon C o r p . , (No. 91-0986-CIV, A p r . 
7, 2006) (S.D. F l a . 2006) ( n ot r e p o r t e d i n F. Supp. 2 d ) . 

I a g r e e w i t h t h e d i s t r i c t c o u r t t h a t D e v l i n i n t e n d e d t h a t 
an o b j e c t o r may c h a l l e n g e on a p p e a l o n l y t h o s e a s p e c t s o f a 
s e t t l e m e n t t h a t a d v e r s e l y a f f e c t t h e o b j e c t o r p e r s o n a l l y . To 
t h e e x t e n t t h a t t h e main o p i n i o n r e l i e s on any c o n t r a d i c t o r y 
f e d e r a l c i r c u i t c o u r t c a s e s p r e d a t i n g D e v l i n , So. 3d a t 

, I do n o t f i n d t h o s e c a s e s p e r s u a s i v e . 
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Drug S t o r e s v. New E n g l a n d C a r p e n t e r s H e a l t h B e n e f i t s Fund, 

582 F.3d 30 , 39 ( 1 s t C i r . 200 9) ("But a c l a s s member o t h e r 

t h a n a named p l a i n t i f f i s n o t a r e p r e s e n t a t i v e ; t h a t member i s 

i n d i v i d u a l l y bound by a c l a s s judgment and i s f r e e t o p u r s u e 

h i s own i n t e r e s t on a p p e a l . " ( f i n a l e m p h a s i s a d d e d ) ) . 

A l t h o u g h no Alabama c a s e has d i r e c t l y a d d r e s s e d t h i s q u e s t i o n 

i n a c l a s s - a c t i o n c o n t e x t , as a m a t t e r o f g e n e r a l Alabama l a w , 

an i n d i v i d u a l c a n n o t a p p e a l a judgment on b e h a l f o f a n o t h e r , 

see B.H. v. M a r i o n C n t y . Dep't o f Human Res., 998 So. 2d 475, 

477 ( A l a . C i v . App. 2008) ( g r e a t a u n t had no s t a n d i n g t o 

a s s e r t e r r o r s i n t e r m i n a t i o n o f m o t h e r ' s p a r e n t a l r i g h t s ) , 

b e c a u s e " [ s ] t a n d i n g ... t u r n s on 'whether t h e p a r t y has been 

i n j u r e d i n f a c t and w h e t h e r t h e i n j u r y i s t o a l e g a l l y  

p r o t e c t e d r i g h t , ' " S t a t e v. P r o p e r t y a t 2018 Rainbow Dr., 74 0 

So. 2d 1025, 1027 ( A l a . 1999) ( q u o t i n g Romer v. B o a r d o f C n t y .  

Comm'rs o f t h e C n t y . o f P u e b l o , 956 P.2d 566, 581 ( C o l o . 1998) 

( K o u r l i s , J . , d i s s e n t i n g ) ( f i r s t e m p h a s i s a d d e d ) ) . I n 

p a r t i c u l a r , a p p e l l a t e s t a n d i n g depends on w h e t h e r t h e judgment 

c o m p l a i n e d o f has i n f a c t a g g r i e v e d t h e a p p e l l a n t by i m p a i r i n g 

h i s o r h e r i n d i v i d u a l r i g h t s . B.H., s u p r a . 3 2 

3 2The main o p i n i o n c i t e s c a s e s i n w h i c h j u d g m e n t s i n 
c l a s s - a c t i o n s e t t l e m e n t s have been r e v e r s e d i n t h e i r e n t i r e t y 
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The o b j e c t o r s l a c k s t a n d i n g t o c o m p l a i n t h a t t h e judgment 

a p p r o v i n g t h e s e t t l e m e n t agreement i n j u r e s o t h e r c l a s s 

members. 3 3 Those c l a s s members p r e s u m a b l y know what i s i n 

t h e i r b e s t i n t e r e s t s and, i f t h e y f e l t a g g r i e v e d by t h e 

judgment a p p r o v i n g t h e s e t t l e m e n t a g r e e m e n t , t h e y c o u l d have 

f i l e d t h e i r own a p p e a l s . See g e n e r a l l y TBK P a r t n e r s , L t d . v.  

W e s t e r n U n i o n C o r p . , 675 F.2d 456, 462 (2d C i r . 1 9 8 2 ) . H a v i n g 

f a i l e d t o show t h a t t h e i r PACT c o n t r a c t s h a v e , i n f a c t , been 

m o d i f i e d t o t h e i r d e t r i m e n t , t h e o b j e c t o r s l a c k s t a n d i n g t o 

c h a l l e n g e t h e s e t t l e m e n t agreement on t h e g r o u n d t h a t i t 

v i o l a t e s § 16-33C-19. Thus, t h i s C o u r t s h o u l d n o t even 

c o n s i d e r t h a t i s s u e , much l e s s r u l e i n f a v o r o f t h e o b j e c t o r s 

on t h a t p o i n t . 

b a s e d on e r r o r s r a i s e d by i n d i v i d u a l o b j e c t o r s . So. 3d a t 
. I a g r e e t h a t i f t h e o b j e c t o r s i n t h i s c a s e p r o v e d 

r e v e r s i b l e e r r o r , t h e n t h e judgment w o u l d be v a c a t e d as t o a l l 
c l a s s members. However, I do n o t a g r e e t h a t t h e o b j e c t o r s 
have s t a n d i n g t o r a i s e i s s u e s a f f e c t i n g o n l y o t h e r c l a s s 
members o r t h a t t h e y can w i n a v a c a t i o n o f t h e judgment 
t h r o u g h t h o s e a r g u m e n t s . 

3 3 I n t h e t r i a l c o u r t , P e r d u e p u r p o r t e d t o o b j e c t on b e h a l f 
o f , among o t h e r s , t h e PACT T r u s t Fund i t s e l f . However, she 
a p p e a l e d o n l y on b e h a l f o f h e r s e l f and as n e x t f r i e n d and 
g u a r d i a n o f Anna K. P e r d u e , and P e r d u e has e x p r e s s l y d i s a v o w e d 
t h a t she i s a s s e r t i n g t h e r i g h t s o f any o t h e r p e r s o n o r 
e n t i t y . 
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B. P e r d u e Has Not P r o v e n t h a t t h e W a i v e r  

o f § 16-33C-17 Harmed Her 

T h a t same s t a n d i n g p r o b l e m i n f e c t s P e r d u e ' s argument t h a t 

t h e s e t t l e m e n t agreement v i o l a t e s § 16-33C-17, 3 4 w h i c h Code 

s e c t i o n g e n e r a l l y p r o h i b i t s p u b l i c i n s t i t u t i o n s o f h i g h e r 

l e a r n i n g w i t h i n t h i s S t a t e , o t h e r t h a n t h e U n i v e r s i t y o f 

A labama and A u b u r n U n i v e r s i t y , f r o m c h a r g i n g 

" t h e PACT p l a n o r a PACT p l a n c o n t r a c t owner 
m a n d a t o r y f e e s o r t u i t i o n p e r c r e d i t h o u r i n an 
amount e x c e e d i n g t h e c o s t o f m a n d a t o r y f e e s o r 
t u i t i o n p e r c r e d i t h o u r as o f September 30, 2009 

I n e n a c t i n g § 16-33C-17, t h e l e g i s l a t u r e p l a i n l y i n t e n d e d " t o 

l i m i t t h e c o s t o f t u i t i o n f o r c e r t a i n PACT p l a n p a r t i c i p a n t s , " 

P r e a m b l e t o A c t No. 2010-725, A l a . A c t s 2010 ( e m p h a s i s a d d e d ) , 

n amely, t h o s e c o n t r a c t h o l d e r s whose b e n e f i c i a r i e s a t t e n d 

S t a t e p o s t s e c o n d a r y i n s t i t u t i o n s o t h e r t h a n t h e U n i v e r s i t y o f 

A labama and A u b u r n U n i v e r s i t y . T h i s C o u r t need n o t d e c i d e 

w h e t h e r m a n d a t o r y w a i v e r o f § 16-33C-17 i s c o n t r a r y t o t h e 

i n t e r e s t s o f t h o s e c l a s s members, as P e r d u e a r g u e s , b e c a u s e 

P e r d u e has f a i l e d t o show how t h a t w a i v e r a d v e r s e l y a f f e c t s 

3 4 M o t l o w and S e a r s d i d n o t j o i n i n t h a t a rgument. B e c a u s e 
i t v a c a t e s t h e judgment on o t h e r g r o u n d s , t h e main o p i n i o n 
does n o t a d d r e s s t h i s a s p e c t o f P e r d u e ' s a p p e a l . I 
n e v e r t h e l e s s must a d d r e s s t h e i s s u e b e c a u s e I d i s a g r e e w i t h 
t h e main o p i n i o n ' s d i s p o s i t i o n o f t h e a p p e a l . 
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h e r . P e r d u e does n o t a r g u e t h a t Anna, h e r d a u g h t e r and t h e 

b e n e f i c i a r y u n d e r P e r d u e ' s PACT c o n t r a c t , i s a t t e n d i n g , o r 

w i l l a t t e n d , one o f t h e s c h o o l s s u b j e c t t o t h i s s e t t l e m e n t 

t e r m . The e v i d e n c e p r e s e n t e d a t t h e f i r s t f a i r n e s s h e a r i n g 

i n d i c a t e d t h a t t h i s s e t t l e m e n t t e r m w o u l d a p p l y t o o n l y 15% o f 

t h e PACT c o n t r a c t b e n e f i c i a r i e s . W i t h o u t e v i d e n c e i n d i c a t i n g 

t h a t P e r d u e f a l l s w i t h i n t h a t r e l a t i v e l y s m a l l c l a s s o f PACT 

c o n t r a c t h o l d e r s who, P e r d u e a r g u e s , w o u l d be damaged by t h e 

i n c l u s i o n o f t h a t t e r m i n t h e s e t t l e m e n t a g r e e m e n t , P e r d u e 

does n o t have s t a n d i n g t o o b j e c t t o i t s p u r p o r t e d i l l e g a l i t y 

u n d e r § 16-33C-17. 

I I I . The L e g i s l a t u r e Has Not A g r e e d  
To F u l l y Fund The PACT T r u s t Fund 

A. The PACT T r u s t Fund i s U n d e r f u n d e d 

By v a c a t i n g t h e j u d g m e n t , t h e main o p i n i o n e s s e n t i a l l y 

d e t e r m i n e s t h a t t h e c l a s s members a r e f o r b i d d e n by l a w f r o m 

w o r k i n g o u t a p l a n w i t h t h e PACT b o a r d t o a v o i d a d e v a s t a t i n g 

f i n a n c i a l outcome. C f . Kinmon v. J . P . K i n g A u c t i o n Co., 290 

A l a . 323, 325, 276 So. 2d 569, 570 (1973) ( n o t i n g t h a t " [ a ] 

c i t i z e n o f Alabama i s f r e e t o c o n t r a c t i n any way he s e e s f i t " 

and t h a t " [ c ] o n t r a c t i n g p a r t i e s a r e f r e e t o m o d i f y t h e i r 

c o n t r a c t by m u t u a l a s s e n t " ) . D e s p i t e t h e o b j e c t o r s ' 
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p r o t e s t a t i o n s t o t h e c o n t r a r y , t h e e v i d e n c e f u l l y s u p p o r t s t h e 

t r i a l c o u r t ' s f a c t u a l f i n d i n g s r e g a r d i n g t h e p o o r f i n a n c i a l 

h e a l t h o f t h e PACT T r u s t Fund. D a n i e l Sherman, an a c t u a r y 

e m p l o y e d by Buck C o n s u l t a n t s and r e t a i n e d by t h e R e t i r e m e n t 

Systems o f Alabama t o r e v i e w t h e f i n a n c i a l c o n d i t i o n o f t h e 

PACT T r u s t Fund, t e s t i f i e d a t t h e f i r s t f a i r n e s s h e a r i n g t h a t , 

as o f t h e end o f 2010, t h e PACT T r u s t Fund needed an 

a d d i t i o n a l i n f u s i o n o f $338 m i l l i o n t o f u l l y f u n d t h e p r e s e n t 

v a l u e o f i t s f u t u r e o b l i g a t i o n s . 3 5 Young J a c o b B o o z e r I I I , t h e 

c u r r e n t S t a t e T r e a s u r e r and, i n t h a t c a p a c i t y , t h e e x o f f i c i o 

c h a i r m a n o f t h e PACT b o a r d , t e s t i f i e d t h a t , u n l e s s t h e PACT 

b o a r d r e c e i v e s some f o r m o f f i n a n c i a l r e l i e f , t h e c u r r e n t 

b e n e f i c i a r i e s w i l l e x h a u s t t h e PACT T r u s t Fund b e f o r e 2015. 

3 5As p a r t o f i t s s t a t u t o r y d u t i e s , t h e PACT b o a r d i s 
r e q u i r e d t o s u b m i t an a n n u a l r e p o r t t o t h e G o v e r n o r o f Alabama 
d e t a i l i n g t h e f i n a n c i a l s t a t e o f t h e PACT p r o g r a m . See § 16-
3 3 C - 8 ( 2 ) , A l a . Code 1975. That p u b l i c r e c o r d , o f w h i c h t h i s 
C o u r t may t a k e j u d i c i a l n o t i c e , see Broadway v. Alabama Dry  
Dock & S h i p b u i l d i n g Co., 246 A l a . 201, 212, 20 So. 2d 41, 51 
(1944) ( o p i n i o n on r e h e a r i n g ) ( r e c o g n i z i n g t h a t t h e Alabama 
Supreme C o u r t t a k e s j u d i c i a l n o t i c e o f t h e a n n u a l r e p o r t t o 
t h e G o v e r n o r o f t h e d i r e c t o r o f t h e D e p a r t m e n t o f I n d u s t r i a l 
R e l a t i o n s ) , i n d i c a t e s t h a t , on M a r c h 10, 2011, t h e PACT b o a r d 
r e p o r t e d e x a c t l y t h e same f i n a n c i a l i n f o r m a t i o n t o t h e 
G o v e r n o r t h a t i t p r e s e n t e d a t t h e f a i r n e s s h e a r i n g s . On t h e 
d a t e t h i s o p i n i o n was r e l e a s e d , a c o p y o f t h e 2011 PACT A n n u a l 
R e p o r t c o u l d b e f o u n d a t 
h t t p : / / w w w . t r e a s u r y . a l a b a m a . g o v / p a c t / a d d i t i o n a l _ i n f o . h t m . 
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I n e n a c t i n g A c t No. 2010-725, t h e l e g i s l a t u r e a g r e e d t o make 

a n n u a l a p p r o p r i a t i o n s f o r t h e b e n e f i t o f t h e PACT T r u s t Fund 

b e g i n n i n g i n 2015, b u t t h o s e a p p r o p r i a t i o n s w i l l p r o v i d e o n l y 

a f r a c t i o n o f t h e moneys needed t o p r o v i d e t u i t i o n and 

m a n d a t o r y f e e s f o r e a c h c o n t r a c t h o l d e r p r o s p e c t i v e l y . 3 6 

C o n s e q u e n t l y , as t h e t r i a l c o u r t f o u n d , "a m a j o r i t y o f t h e 

c l a s s members w o u l d r e c o v e r l e s s ( o r p e r h a p s n o t h i n g ) i f t h e 

p r o p o s e d S e t t l e m e n t i s n o t a p p r o v e d . " 

B. PACT C o n t r a c t s A r e Not Debts o f t h e S t a t e 

The o b j e c t o r s d i s p u t e t h o s e d i r e p r o j e c t i o n s , a r g u i n g 

t h a t t h e y have been f a b r i c a t e d o r t h a t t h e y were n o t 

a d e q u a t e l y p r o v e n a t t h e f a i r n e s s h e a r i n g s and t h a t , a t any 

r a t e , t h e PACT c o n t r a c t s a r e d e b t s o f t h e S t a t e , w h i c h t h e 

S t a t e h a s , i n e s s e n c e , g u a r a n t e e d . As shown above, t h e f i r s t 

a rgument i s t o t a l l y w i t h o u t m e r i t . The s e c o n d argument a l s o 

f a i l s b e c a u s e t h e c o n t r a c t u a l o b l i g a t i o n s i n t h e PACT 

3 6The S t a t e T r e a s u r e r t e s t i f i e d t h a t t h e PACT b o a r d 
c u r r e n t l y p a y s o u t $125 m i l l i o n p e r y e a r i n t u i t i o n and f e e s . 
The l e g i s l a t u r e a p p r o p r i a t e d $23,558,000 f o r 2015, see § 16-
3 3 C - 1 4 ( a ) ( 1 ) , A l a . Code 1975, w h i c h i s l e s s t h a n 25% o f t h e 
c u r r e n t p a y o u t f i g u r e . The a p p r o p r i a t i o n s i n c r e a s e a n n u a l l y , 
b u t none o f them a p p r o x i m a t e t h e c u r r e n t $125 m i l l i o n p a y o u t 
r a t e . See §§ 16-33C-14, -15, and -16. 
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c o n t r a c t s a r e n o t d e b t s o f t h e S t a t e f o r w h i c h t h e l e g i s l a t u r e 

has e n s u r e d payment. 

The o r i g i n a l a c t , A c t No. 89-862, A l a . A c t s 1989, 

e s t a b l i s h e d t h e PACT T r u s t Fund i n f o r m e r § 1 6 - 3 3 C - 6 ( a ) , A l a . 

Code 1975, t o c o n s i s t o f " [ p ] a y m e n t s r e c e i v e d by t h e b o a r d 

f r o m p u r c h a s e r s on b e h a l f o f q u a l i f i e d b e n e f i c i a r i e s o r f r o m 

any o t h e r s o u r c e , p u b l i c o r p r i v a t e . " Former § 1 6 - 3 3 C - 6 ( c ) , 

A l a . Code 1975. The a s s e t s o f t h e PACT T r u s t Fund were 

c o n s i d e r e d " p u b l i c f u n d s o f t h e s t a t e " t h a t c o u l d be p o o l e d 

w i t h o t h e r s t a t e f u n d s f o r i n v e s t m e n t p u r p o s e s . Former § 16-

3 3 C - 6 ( d ) , A l a . Code 1975. The o r i g i n a l a c t f u r t h e r p r o v i d e d 

t h a t , 

" [ i ] n o r d e r t o p r o v i d e f u n d s t o e n a b l e t h e t r u s t t o 
pay a l l amounts t h a t s h a l l be due u n d e r p r e p a i d  
t u i t i o n c o n t r a c t s , t h e r e i s h e r e b y i r r e v o c a b l y 
p l e d g e d t o t h a t p u r p o s e and h e r e b y a p p r o p r i a t e d f r o m  
t h e t r u s t f u n d s u c h moneys as s h a l l be n e c e s s a r y t o  
pay a l l amounts t h a t s h a l l be due u n d e r p r e p a i d  
t u i t i o n c o n t r a c t s a t any t i m e . I n o r d e r t o c a r r y 
o u t t h e s a i d a p p r o p r i a t i o n and p l e d g e , i n e a c h 
f i s c a l y e a r t h e b o a r d s h a l l , as p r o v i d e d i n 
s u b s e c t i o n ( f ) a b o v e , d e t e r m i n e t h e amount o f t h e 
f u t u r e o b l i g a t i o n s o f t h e t r u s t f u n d u n d e r p r e p a i d 
t u i t i o n c o n t r a c t s by any a p p r o p r i a t e a c t u a r i a l 
method. A f t e r t h a t d e t e r m i n a t i o n has been made, a l l  
moneys on d e p o s i t i n t h e t r u s t f u n d up t o and  
i n c l u d i n g t h e amount o f s u c h f u t u r e o b l i g a t i o n s  
s h a l l r e m a i n on d e p o s i t i n t h e t r u s t f u n d and s h a l l 
be s u b j e c t t o t h e a f o r e s a i d a p p r o p r i a t i o n and 
p l e d g e . " 
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Former § 1 6 - 3 3 C - 6 ( h ) , A l a . Code 1975. 

From i t s p l a i n t e r m s , t h e o r i g i n a l a c t d i d n o t o b l i g a t e 

t h e S t a t e t o f u n d t h e PACT T r u s t F u n d . 3 7 Former § 16-3 3 C - 6 ( c ) 

p r o v i d e d t h a t t h e PACT T r u s t Fund w o u l d c o n s i s t o f any 

payments r e c e i v e d by t h e PACT b o a r d f r o m , among o t h e r s , 

" p u b l i c " s o u r c e s , b u t n o t h i n g i n t h e l a w o b l i g e d t h e S t a t e t o 

p r o v i d e any f u n d i n g t o t h e PACT T r u s t Fund. The f u n d s 

d e p o s i t e d i n t h e PACT T r u s t Fund d i d become " f u n d s o f t h e 

s t a t e , " b u t t h a t d e s i g n a t i o n d i d n o t r e q u i r e t h e S t a t e t o 

r e p l e n i s h t h o s e f u n d s i n t h e e v e n t t h e y d e c l i n e d b e l o w t h e 

amount n e c e s s a r y t o pay a l l PACT c o n t r a c t s . More p o i n t e d l y , 

f o r m e r § 16-33C-6(h) p r o v i d e d t h a t payment o f " a l l amounts 

due" u n d e r PACT c o n t r a c t s w o u l d come e x c l u s i v e l y f r o m t h e PACT 

T r u s t Fund, n o t f r o m any o t h e r p u b l i c s o u r c e . 

E f f e c t i v e May 9, 2001, see A c t No. 2001-427, § 1, p. 544, 

A l a . A c t s 2001, t h e l e g i s l a t u r e amended t h e o r i g i n a l a c t t o 

s t a t e t h a t " [ a ] PACT c o n t r a c t and any o t h e r c o n t r a c t e n t e r e d 

3 7 I n t h e i r b r i e f t o t h i s C o u r t , M o t l o w and S e a r s a s s e r t 
t h a t " t h e s t a t e l a w t h a t c r e a t e d t h e PACT p r o g r a m p r i o r t o 
2001 i n d i c a t e d t h a t t h e PACT p r o g r a m was a ' g u a r a n t e e d ' f u n d . " 
They do n o t c i t e any p o r t i o n o f t h e o r i g i n a l a c t t h a t c o n t a i n s 
t h a t a l l e g e d g u a r a n t e e . See R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P. 
( r e q u i r i n g c i t a t i o n t o l e g a l a u t h o r i t y when a r g u i n g p o i n t o f 
l a w ) . 
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i n t o by o r on b e h a l f o f t h e [PACT T r u s t F u n d ] , does n o t 

c o n s t i t u t e a d e b t o r o b l i g a t i o n o f t h e s t a t e " Former § 

1 6 - 3 3 C - 6 ( b ) , A l a . Code 1975. When t h e l e g i s l a t u r e a g a i n 

amended t h e o r i g i n a l a c t i n 2010, i t r e t a i n e d t h a t c l a u s e . 

See § 1 6 - 3 3 C - 6 ( b ) , A l a . Code 1975, as amended by A l a . A c t s 

2010, A c t . No. 2 0 1 0 - 7 2 5 . 3 8 That l a n g u a g e o n l y e m p h a s i z e s t h e 

l e g i s l a t i v e i n t e n t t h a t any l i a b i l i t i e s a r i s i n g f r o m PACT 

c o n t r a c t s b e l o n g s o l e l y t o t h e PACT T r u s t Fund and n o t t o t h e 

S t a t e i n g e n e r a l . Thus, i n 2010, when t h e l e g i s l a t u r e 

a p p r o p r i a t e d p u b l i c f u n d s i n o r d e r t o b o l s t e r t h e PACT T r u s t 

Fund, i t was n o t a c t i n g o u t o f any l e g a l o b l i g a t i o n . I t s 

l a r g e s s e c a n n o t , by o p i n i o n s o f e x e c u t i v e o f f i c i a l s o r 

o t h e r w i s e , 3 9 be t r a n s f o r m e d i n t o a c o n t i n u i n g l e g a l d u t y t o 

f u l l y f u n d t h e PACT T r u s t Fund. 

3 8 I n t h e i r b r i e f t o t h i s C o u r t , M o t l o w and S e a r s c l a i m 
t h a t , a f t e r t h e o r i g i n a l a c t was p a s s e d , " [ l ] a t e r , amendments 
were made t o t h e s t a t u t e t h a t t h e l e g i s l a t u r e and 
r e p r e s e n t a t i v e s o f t h e S t a t e o f Alabama c o n t i n u e d t o i n t e r p r e t 
and p r o m o t e t h e PACT p r o g r a m as a g u a r a n t e e d f u n d . " A g a i n , 
t h e y do n o t c i t e any p a r t o f t h e r e c o r d o r any p a r t o f t h e 
l e g i s l a t i o n upon w h i c h t h e y r e l y i n m a k i n g t h a t a s s e r t i o n . 

3 9 I n a news r e p o r t a t t a c h e d t o t h e w r i t t e n o b j e c t i o n f i l e d 
by M o t l o w and S e a r s , t h e r e p o r t e r s t a t e s t h a t , a f t e r s i g n i n g 
A c t No. 2010-725 i n t o l a w , " G o v e r n o r R i l e y s a i d he b e l i e v e d 
t h e s t a t e had a m o r a l and l e g a l o b l i g a t i o n t o make s u r e t h e 
PACT P r o g r a m was f i s c a l l y s o u n d . " 

76 



1101337; 1101506 
C. § 16-33C-16(b) Does Not G u a r a n t e e F u l l F u n d i n g 

M o t l o w and S e a r s i n t e r p r e t t h e l a n g u a g e i n § 16-33C-

1 6 ( b ) , A l a . Code 1975, as e s t a b l i s h i n g t h a t t h e PACT T r u s t 

Fund i s , and a l w a y s w i l l be, 100% f u l l y f u n d e d by s t a t e f u n d s 

as a m a t t e r o f l a w so t h a t i t c a n n o t be p r o v e n as a m a t t e r o f 

f a c t t h a t t h e S t a t e w i l l n o t f u l l y f u n d t h e PACT T r u s t Fund. 

That i n t e r p r e t a t i o n s e r i o u s l y o v e r s t a t e s t h e m e aning o f t h e 

l a n g u a g e e m p l o y e d i n § 1 6 - 3 3 C - 1 6 ( b ) . S e c t i o n 16-33C-16(b) 

p r o v i d e s t h a t 

" [ t ] h e s e a p p r o p r i a t i o n s [ c o n t a i n e d i n § 16-33C-
1 6 ( a ) ] , a l o n g w i t h t h e a p p r o p r i a t i o n s made i n 
S e c t i o n 16-33C-14 and S e c t i o n 16-33C-15, [ A l a . Code 
1975,] w i l l make t h e PACT P r o g r a m 100 p e r c e n t f u l l y 
f u n d e d , a c c o r d i n g t o t h e a c t u a r i a l p r o f e s s i o n a l  
r e t a i n e d by t h e PACT b o a r d . " 

(Emphasis added.) S e c t i o n 16-33C-16(b) e x p l a i n s o n l y t h a t t h e 

l e g i s l a t u r e had r e c e i v e d i n f o r m a t i o n i n d i c a t i n g t h e amount 

needed t o f u l l y f u n d t h e PACT T r u s t Fund a t t h e t i m e t h e 2010 

amendments became e f f e c t i v e and t h a t t h e l e g i s l a t u r e had 

r e l i e d upon t h a t i n f o r m a t i o n i n d e t e r m i n i n g t h e amount o f 

f i n a n c i a l a i d i t w o u l d a p p r o p r i a t e t o f u l f i l l t h a t need. 

Nowhere does A c t No. 2010-725 p r o v i d e t h a t , s h o u l d t h e amount 

a l l o c a t e d p r o v e i n s u f f i c i e n t , t h e l e g i s l a t u r e was c o m m i t t i n g 
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i t s e l f t o a d d i t i o n a l f u n d i n g i n o r d e r t o g u a r a n t e e t h e 

c o n t r a c t u a l o b l i g a t i o n s o f t h e PACT b o a r d . 4 0 

A c c o r d i n g t o t h e t e s t i m o n y a t t h e f a i r n e s s h e a r i n g s , 

a b s e n t t h e s e t t l e m e n t a g r e e m e n t , t h e PACT T r u s t Fund needs 

$33 8 m i l l i o n , i n a d d i t i o n t o t h e a p p r o x i m a t e l y $548 m i l l i o n 

a l r e a d y a p p r o p r i a t e d by t h e l e g i s l a t u r e , t o f u l l y f u n d i t s 

c u r r e n t l i a b i l i t i e s . T h a t amount c o u l d i n c r e a s e i n t h e f u t u r e 

d e p e n d i n g on t h e r a t e o f t u i t i o n and f e e i n c r e a s e s and t h e 

r a t e o f i n v e s t m e n t r e t u r n s r e a l i z e d by t h e PACT T r u s t Fund. 

I n §§ 16-33C-14, -15, and -16, t h e l e g i s l a t u r e a p p r o p r i a t e d 

f u n d s f o r t h e PACT T r u s t Fund f r o m t h e E d u c a t i o n T r u s t Fund, 

w h i c h i s t h e p r i m a r y s o u r c e o f f u n d i n g f o r s t a t e w i d e p u b l i c 

e d u c a t i o n . See A l a . C o n s t . o f 1901, A r t . XIV, § 2 60. I n 

e f f e c t , t h e o b j e c t o r s a r g u e t h a t t h e l e g i s l a t u r e d i v e r t e d 

a d d i t i o n a l h u n d r e d s o f m i l l i o n s o f d o l l a r s f r o m o t h e r p u b l i c 

e d u c a t i o n a l i n s t i t u t i o n s a t t e n d e d by h u n d r e d s o f t h o u s a n d s o f 

Alabama s t u d e n t s , i f n o t more, i n o r d e r t o e n s u r e t h e 

4 0 A l t h o u g h t h e main o p i n i o n s t a t e s t h a t t h e l e g i s l a t u r e 
has u n d e r t a k e n " t o remedy t h e f i n a n c i a l p r o b l e m s f a c i n g t h e 
PACT p r o g r a m , " So. 3d a t , t h a t l a n g u a g e s h o u l d n o t be 
r e a d as h o l d i n g t h a t t h e l e g i s l a t u r e has a g r e e d t o , o r w i l l , 
a l l o c a t e moneys f o r t h e PACT T r u s t Fund b e y o n d t h o s e amounts 
s e t o u t i n A c t No. 2010-725. 
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v i a b i l i t y o f t h e PACT T r u s t Fund f o r t h e b e n e f i t o f 30, 000 

PACT c o n t a c t h o l d e r s and t h e i r b e n e f i c i a r i e s . 

F i r s t , i n A c t No. 2010-725, t h e l e g i s l a t u r e o n l y 

" a p p r o p r i a t e d " f u n d s t o s u p p o r t t h e PACT T r u s t Fund. A 

l e g i s l a t i v e a p p r o p r i a t i o n o f f u n d s i s n o t a g u a r a n t e e o f 

f u n d i n g . Under § 41-4-90, A l a . Code 1975, w i t h some 

e x c e p t i o n s n o t a p p l i c a b l e h e r e , 

" [ a ] l l a p p r o p r i a t i o n s a r e h e r e b y d e c l a r e d t o be 
maximum, c o n d i t i o n a l a n d p r o p o r t i o n a t e 
a p p r o p r i a t i o n s , t h e p u r p o s e b e i n g t o make 
a p p r o p r i a t i o n s p a y a b l e i n f u l l i n t h e amounts named 
o n l y i n t h e e v e n t t h a t t h e e s t i m a t e d b u d g e t 
r e s o u r c e s d u r i n g e a c h b u d g e t y e a r o f t h e p e r i o d a r e 
s u f f i c i e n t t o pay a l l o f t h e a p p r o p r i a t i o n s f o r s u c h 
y e a r i n f u l l . " 

As e x p l a i n e d i n S i e g e l m a n v. Alabama A s s o c i a t i o n o f S c h o o l 

B o a r d s , 819 So. 2d 568 ( A l a . 2 0 0 1 ) : 

" ' [ S e c t i o n 41-4-90] r e c o g n i z e s t h a t t h e 
L e g i s l a t u r e can make a p p r o p r i a t i o n s i n s u c h amounts 
as i t deems p r o p e r f o r s t a t e a g e n c i e s b u t t h a t t h e s e 
a p p r o p r i a t i o n s a r e c o n d i t i o n a l i n t h e s e n s e o f b e i n g 
p a i d i n f u l l " o n l y i n t h e e v e n t t h a t t h e e s t i m a t e d 
b u d g e t r e s o u r c e s d u r i n g e a c h b u d g e t y e a r o f t h e 
p e r i o d a r e s u f f i c i e n t t o p a y a l l o f t h e 
a p p r o p r i a t i o n s f o r e a c h y e a r i n f u l l . " ' " 

819 So. 2d a t 579 ( q u o t i n g b r i e f o f Alabama A s s o c i a t i o n o f 

S c h o o l B o a r d s ) . C o n s e q u e n t l y , by a p p r o p r i a t i n g a p p r o x i m a t e l y 

$548 m i l l i o n t o a i d t h e PACT T r u s t Fund, t h e l e g i s l a t u r e d i d 

n o t , by any means, g u a r a n t e e t h a t t h o s e payments w o u l d be made 
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as s c h e d u l e d . O t h e r w i s e , t h e l e g i s l a t u r e w o u l d have i n c u r r e d 

a d e b t i n v i o l a t i o n o f A l a . C o n s t . o f 1901, A r t . X I , § 213 

("[N]o new d e b t s h a l l be c r e a t e d a g a i n s t , o r i n c u r r e d by t h e 

s t a t e , o r i t s a u t h o r i t y e x c e p t t o r e p e l i n v a s i o n o r s u p p r e s s 

i n s u r r e c t i o n . . . . " ) . See Jo h n E. B a l l e n g e r C o n s t r . Co. v.  

S t a t e Bd. o f A d j u s t m e n t , 234 A l a . 377, 380, 175 So. 387, 389 

( 1 9 3 7 ) . 4 1 

S e c o n d , even i f t h e l e g i s l a t u r e c o u l d g u a r a n t e e t h e 

payment o f a l l PACT c o n t r a c t s , s u c h a g u a r a n t e e must be shown 

c l e a r l y and u n e q u i v o c a l l y f r o m t h e t e r m s o f t h e a p p r o p r i a t i n g 

s t a t u t e . Shamburger v. T i e r n e y , 257 S.W.2d 592, 593 (Ky. 

1953) ( " I t i s a f u n d a m e n t a l r u l e o f c o n s t r u c t i o n t h a t s t a t u t e s 

a u t h o r i z i n g t h e a p p r o p r i a t i o n o f p u b l i c f u n d s w i l l n o t be 

e x t e n d e d b e y o n d t h e n a t u r a l and f a i r m e a ning o f t h e words 

u s e d . " ) . O u t s i d e t h e l e g i s l a t i v e c o n t e x t , 

4 1 T h i s C o u r t s h o u l d c o n s t r u e a s t a t u t e t o a v o i d c o n f l i c t s 
w i t h c o n s t i t u t i o n a l p r o v i s i o n s , i f p o s s i b l e . C i t y o f Homewood  
v. B h a r a t , LLC, 931 So. 2d 697, 701 ( A l a . 2 0 0 5 ) ; see a l s o  
James v. Todd, 267 A l a . 495, 505, 103 So. 2d 19, 27 (1957) 
( n o t i n g t h a t "where a s t a t u t e i s c a p a b l e o f two c o n s t r u c t i o n s , 
one w h i c h r e n d e r s i t [ c o n s t i t u t i o n a l l y ] v a l i d and t h e o t h e r 
i n v a l i d , t h e c o n s t r u c t i o n w h i c h w i l l u p h o l d i t s v a l i d i t y must 
be a d o p t e d " ) . Hence, t h i s C o u r t c a n n o t c o n s t r u e § 16-33C-
16(b) as c r e a t i n g an u n c o n s t i t u t i o n a l d e b t when t h a t s t a t u t e 
can be e a s i l y c o n s t r u e d o t h e r w i s e . 
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" [ f ] o r an i n s t r u m e n t t o be e n f o r c e a b l e as a 

g u a r a n t y , i t must show, w i t h r e a s o n a b l e c l a r i t y , an 
i n t e n t t o be l i a b l e on an o b l i g a t i o n i n c a s e o f 
d e f a u l t by t h e p r i m a r y o b l i g o r , and t h e agreement 
must c o n t a i n t h e e x p r e s s c o n d i t i o n s o f t h a t 
l i a b i l i t y and t h e o b l i g a t i o n s o f e a c h p a r t y w i t h i n 
t h e f o u r c o r n e r s o f t h e document. That u n d e r t a k i n g 
must be c l e a r and e x p l i c i t . " 

3 8 Am. J u r . 2d G u a r a n t y § 5 ( 2 0 1 2 ) . No good r e a s o n e x i s t s t o 

t r e a t s t a t u t e s any d i f f e r e n t l y . Any p r o m i s e u n d e r t a k e n by t h e 

l e g i s l a t u r e t o " g u a r a n t e e " t h e d e b t s o f t h e PACT T r u s t Fund 

s h o u l d be " c l e a r and e x p l i c i t , " e s p e c i a l l y c o n s i d e r i n g t h e 

monumental amount a t i s s u e . See C a l i f o r n i a S t a t e E m p l o y e e s '  

A s s ' n v. C o r y , 123 C a l . App. 3d 888, 896, 176 C a l . R p t r . 904, 

(1981) ( r e f u s i n g t o f i n d a p p r o p r i a t i o n o f $18 m i l l i o n i n 

i n t e r e s t , " h a r d l y a s m a l l - c h a n g e o p e r a t i n g b u d g e t i t e m , " 

w i t h o u t e x t a n t s t a t u t e e x p r e s s i n g i n t e n t f o r a p p r o p r i a t i o n ) . 

S e c t i o n 41-4-40 p r o v i d e s t h a t , when s u f f i c i e n t f u n d s a r e 

a v a i l a b l e , a p p r o p r i a t i o n s a r e p a y a b l e " i n t h e amounts named." 

I n A c t No. 2010-725, t h e l e g i s l a t u r e s p e c i f i e d t h e e x a c t 

amounts i t was a p p r o p r i a t i n g f o r t h e p u r p o s e o f s u p p o r t i n g t h e 

PACT T r u s t F u n d . 4 2 The l e g i s l a t u r e d i d n o t i n d i c a t e t h a t any 

4 2 S e c t i o n 16-33C-14(a) p r o v i d e s : 

" ( a ) T h e r e i s a n n u a l l y a p p r o p r i a t e d f r o m t h e 
E d u c a t i o n T r u s t Fund t o t h e T r u s t Fund o f t h e 
P r e p a i d A f f o r d a b l e C o l l e g e T u i t i o n (PACT) P r o g r a m 
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t h e f o l l o w i n g amounts i n t h e f o l l o w i n g f i s c a l y e a r s : 

"(1) F o r t h e f i s c a l y e a r e n d i n g 2015 
-- $23,558,000 

"(2) F o r t h e f i s c a l y e a r e n d i n g 2016 
-- $23,952,000 

"(3) F o r t h e f i s c a l y e a r e n d i n g 2017 
-- $22,622,000 

"(4) F o r t h e f i s c a l y e a r e n d i n g 2018 
-- $41,783,000 

"(5) F o r t h e f i s c a l y e a r e n d i n g 2019 
-- $42,539,000 

"(6) F o r t h e f i s c a l y e a r e n d i n g 2020 
-- $81,646,000." 

S e c t i o n 16-33C-15(a) p r o v i d e s : 

" ( a ) I n a d d i t i o n t o t h e a p p r o p r i a t i o n s made i n 
S e c t i o n 16-33C-14, t h e r e i s a l s o a n n u a l l y 
a p p r o p r i a t e d f r o m t h e E d u c a t i o n T r u s t Fund t o t h e 
PACT T r u s t Fund t h e f o l l o w i n g amounts i n t h e 
f o l l o w i n g f i s c a l y e a r s : 

"(1) F o r t h e f i s c a l y e a r e n d i n g 2020 
-- $7,092,300 

"(2) F o r t h e f i s c a l y e a r e n d i n g 2021 
-- $31,881,600 

"(3) F o r t h e f i s c a l y e a r e n d i n g 2022 
-- $32,181,600 

"(4) F o r t h e f i s c a l y e a r e n d i n g 2023 
-- $33,494,400 

"(5) F o r t h e f i s c a l y e a r e n d i n g 2024 
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a d d i t i o n a l amounts w o u l d be, o r c o u l d be, a p p r o p r i a t e d . 

N o t h i n g i n t h e A c t c l e a r l y and e x p l i c i t l y r e q u i r e s any f u r t h e r 

p u b l i c f u n d i n g o f t h e PACT T r u s t Fund o r p r o v i d e s f o r any 

payment o f PACT c o n t r a c t s f r o m any s o u r c e o t h e r t h a n t h e PACT 

T r u s t Fund, as t h e t r i a l c o u r t c o r r e c t l y f o u n d . ("The C o u r t 

f i n d s t h a t t h e PACT T r u s t Fund c o n s t i t u t e s t h e s o l e f u n d i n g 

-- $33,728,700 

"(6) F o r t h e f i s c a l y e a r e n d i n g 2025 
-- $38,449,500 

"(7) F o r t h e f i s c a l y e a r e n d i n g 2026 
-- $39,201,000 

"(8) F o r t h e f i s c a l y e a r e n d i n g 2027 
-- $32,500,000." 

S e c t i o n 16-33C-16(a) p r o v i d e s : 

i n 
i s 

" ( a ) I n a d d i t i o n t o t h e a p p r o p r i a t i o n s made 
S e c t i o n 16-33C-14 and S e c t i o n 16-33C-15, t h e r e 
a n n u a l l y a p p r o p r i a t e d f r o m t h e E d u c a t i o n T r u s t Fund 
t o t h e PACT T r u s t Fund t h e f o l l o w i n g amounts i n t h e 
f o l l o w i n g f i s c a l y e a r s : 

"(1) F o r t h e f i s c a l y e a r e n d i n g 2016 
-- $10,000,000 

"(2) F o r t h e f i s c a l y e a r e n d i n g 2017 
-- $20,000,000 

"(3) F o r t h e f i s c a l y e a r e n d i n g 2018 
-- $20,000,000 

"(4) F o r t h e f i s c a l y e a r e n d i n g 2019 
-- $13,000,000." 

83 



1101337; 1101506 
s o u r c e t o p r o v i d e s u c h b e n e f i t s . " ( t r i a l c o u r t ' s o r d e r , p. 

3 ) ) . 

The l e g i s l a t u r e e r a s e d any d o ubt a b o u t t h a t c o n c l u s i o n 

when, as B o o z e r t e s t i f i e d , i t r e f u s e d h i s r e q u e s t s f o r 

a d d i t i o n a l f u n d i n g b e y o n d t h e $547,629,100 a p p r o p r i a t e d u n d e r 

A c t No. 2010-725. The c l e a r e x p r e s s i o n o f t h e l e g i s l a t u r e as 

t o t h e amount o f p u b l i c f u n d s t o be c o m m i t t e d t o t h e PACT 

T r u s t Fund c a n n o t be overcome by any s t a t u t o r y l a n g u a g e 

a l l e g e d l y i m p l y i n g o t h e r w i s e . See H a l e v. R a n d o l p h C n t y .  

Comm'n, 423 So. 2d 893, 896 ( A l a . C i v . App. 1982) ( r e j e c t i n g 

argument by d e p u t y s h e r i f f s t h a t c o u n t y c o m m i s s i o n must pay 

a l l o v e r t i m e i n c u r r e d by them b e c a u s e t h a t " w o u l d be t o 

a p p r o v e an open-ended a p p r o p r i a t i o n f o r [ t h a t ] p u r p o s e , " w h i c h 

w o u l d n o t "be t h e l a w " ) . A c o u r t c a n n o t i n f e r an a d d i t i o n a l 

l e g i s l a t i v e a p p r o p r i a t i o n f r o m a s t a t u t e t h a t does n o t 

e x p l i c i t l y p r o v i d e s u c h . See C a l i f o r n i a S t a t e E m p l o y e e s '  

A s s ' n v. C o r y , s u p r a ( h o l d i n g t h a t c o u r t c o u l d n o t i n f e r t h a t 

l e g i s l a t u r e i n t e n d e d t o a p p r o p r i a t e f u n d s t o c o v e r i n t e r e s t 

f r o m s t a t u t e a p p r o p r i a t i n g o n l y p r i n c i p a l a m o u n t ) . 

D. T h i s C o u r t Cannot Mandate L e g i s l a t i v e F u n d i n g 

I n o r d e r t o a g r e e w i t h t h e o b j e c t o r s on t h i s p o i n t , t h i s 

C o u r t w o u l d have t o mandate t h a t t h e l e g i s l a t u r e a p p r o p r i a t e 
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f u n d s f o r t h e p u r p o s e o f p a y i n g f u l l t u i t i o n and f e e s t o PACT 

c o n t r a c t h o l d e r s , r e g a r d l e s s o f t h e amount needed. A r t i c l e 

IV, § 71, A l a . C o n s t . o f 1901, p r o v i d e s t h a t " [ n ] o money s h a l l 

be p a i d o u t by t h e t r e a s u r y e x c e p t upon a p p r o p r i a t i o n by l a w 

" "'The a u t h o r i t y t o d e t e r m i n e t h e amount o f 

a p p r o p r i a t i o n s n e c e s s a r y f o r t h e p e r f o r m a n c e o f t h e e s s e n t i a l 

f u n c t i o n s o f government i s v e s t e d f u l l y and e x c l u s i v e l y i n t h e 

l e g i s l a t u r e . ' " R i l e y v. J o i n t F i s c a l Comm. o f Alabama  

L e g i s l a t u r e , 26 So. 3d 1150, 1154 ( A l a . 2009) ( q u o t i n g Morgan  

C n t y . Comm'n v. P o w e l l , 292 A l a . 300, 306, 293 So. 2d 830, 834 

( 1 9 7 4 ) , c i t i n g i n t u r n Abramson v. H a r d , 229 A l a . 2, 155 So. 

590 ( 1 9 3 4 ) ) . A r t i c l e I I I , § 43, A l a . C o n s t . o f 1901, 

p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " t h e j u d i c i a l s h a l l n e v e r 

e x e r c i s e t h e l e g i s l a t i v e and e x e c u t i v e p o w e r s , o r e i t h e r o f 

them." Hence, " t h e j u d i c i a r y may n o t e n c r o a c h upon power 

g i v e n t o t h e L e g i s l a t u r e , and j u d i c i a l o f f i c i a l s c a n n o t o r d e r 

l e g i s l a t i v e o f f i c i a l s t o t a k e a p a r t i c u l a r p o l i c y c o u r s e . " Ex  

p a r t e James, 713 So. 2d 869, 909 ( A l a . 1997) (Hooper, C . J . , 

d i s s e n t i n g ) . The c o u r t s "do n o t have t h e a u t h o r i t y t o t e l l 

t h e L e g i s l a t u r e ... i n what f a s h i o n i t must s p e n d p u b l i c f u n d s 

i n a p a r t i c u l a r a r e a . " Ex p a r t e James, 836 So. 2d 813, 868 

( A l a . 2002) (Moore, C . J . , c o n c u r r i n g i n t h e r e s u l t i n p a r t and 
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d i s s e n t i n g i n p a r t ) . " I t i s t h e r e f o r e n o t w i t h i n t h e s p h e r e 

o f t h e j u d i c i a l b r a n c h t o d e t e r m i n e what a p p r o p r i a t i o n s a r e t o 

be made S p a r k s v. P a r k e r , 368 So. 2d 528, 531 ( A l a . 

1 9 7 9 ) . 

E. Summary 

The l e g i s l a t u r e has n o t g u a r a n t e e d t h e o b l i g a t i o n s o f t h e 

PACT T r u s t Fund, and t h e l e g i s l a t u r e has n o t a p p r o p r i a t e d o r 

a g r e e d t o a p p r o p r i a t e any f u n d s f o r t h e p u r p o s e o f p a y i n g PACT 

c o n t r a c t s o t h e r t h a n t h o s e e x p l i c i t l y s e t o u t i n §§ 16-33C-14, 

-15, and -16. The o b j e c t o r s a r e s i m p l y i n c o r r e c t i n a r g u i n g 

t h a t t h e l e g i s l a t u r e has r e s o l v e d t o t a k e r e s p o n s i b i l i t y f o r 

PACT f u n d i n g and t o s u p p l y any f u n d s n e c e s s a r y t o a s s u r e PACT 

c o n t r a c t h o l d e r s f u l l t u i t i o n and f e e s . T h e i r a rgument, 

t h e r e f o r e , p r o v i d e s no b a s i s f o r v a c a t i n g t h e judgment 

a p p r o v i n g t h e s e t t l e m e n t a g r e e m e n t . 

IV. The O b j e c t o r s Have Not P r e s e n t e d  
Any O t h e r Grounds f o r V a c a t i n g t h e Judgment 

A. T h i s C o u r t C annot C o n s i d e r Most  
o f t h e O b j e c t o r s ' R e m a i n i n g A r g u m e n t s 

The o b j e c t o r s make numerous o t h e r a r g u m e n t s i n an e f f o r t 

t o s e c u r e a r e v e r s a l o f t h e j u d g m e n t . However, t h e o b j e c t o r s 
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l a c k s t a n d i n g t o a s s e r t some o f t h o s e a r g u m e n t s ; 4 3 many o t h e r 

a r g u m e n t s c a n n o t be c o n s i d e r e d on a p p e a l b e c a u s e t h e y a r e 

b e i n g r a i s e d f o r t h e f i r s t t i m e ; 4 4 and most o f t h e i r o t h e r 

4 3 P e r d u e a r g u e s t h a t t h e c l a s s a c t i o n s h o u l d have been 
d i s m i s s e d u n d e r § 6-5-440, A l a . Code 1975, b u t t h a t d e f e n s e 
b e l o n g s s o l e l y t o t h e PACT b o a r d , see Ex p a r t e J . E . E s t e s Wood  
Co., 42 So. 3d 104, 110-11 ( A l a . 2 0 1 0 ) , and c a n n o t be r a i s e d 
by P e r d u e . See a l s o Ex p a r t e S t a t e Mut. I n s . Co., 715 So. 2d 
207, 220 ( A l a . 1997) ( p l u r a l i t y o p i n i o n ) ( h o l d i n g t h a t § 6-5¬
440 does n o t a p p l y t o c l a s s a c t i o n s ) . P e r d u e a l s o l a c k s 
s t a n d i n g t o c o n t e s t t h e a l l e g e d l y d i s p a r a t e t r e a t m e n t b e tween 
c l a s s members b e c a u s e she d i d n o t p r e s e n t any e v i d e n c e 
i n d i c a t i n g t h a t she i s i n t h e a l l e g e d l y a d v e r s e l y a f f e c t e d 
s u b c l a s s . 

M o t l o w and S e a r s c o n t e n d t h a t t h e n o t i c e d i d n o t 
a d e q u a t e l y and t i m e l y i n f o r m c l a s s members o f t h e t e r m s o f t h e 
s e t t l e m e n t a g r e e m e n t . They c l e a r l y r e a d and u n d e r s t o o d t h e 
s e t t l e m e n t agreement and f i l e d w r i t t e n o b j e c t i o n s w i t h i n t h e 
t i m e p a r a m e t e r s e s t a b l i s h e d by t h e t r i a l c o u r t ; t h e r e f o r e , 
t h e y c a n n o t a s s e r t any o b j e c t i o n s b a s e d on l a c k o f s u f f i c i e n t 
n o t i c e . L i k e w i s e , t h e y do n o t have s t a n d i n g t o c o n t e s t any 
a l l e g e d f a i l u r e t o s e n d c o p i e s o f t h e n o t i c e t o t h e 
b e n e f i c i a r i e s o f t h e PACT c o n t r a c t s b e c a u s e t h e y r e c e i v e d 
n o t i c e and have a p p e a l e d s o l e l y as PACT c o n t r a c t h o l d e r s . 

4 4 A t no p o i n t d i d P e r d u e a r g u e i n t h e t r i a l c o u r t t h a t t h e 
t r i a l c o u r t , when d e c i d i n g t h e a d e q u a c y , f a i r n e s s , and 
r e a s o n a b l e n e s s o f t h e s e t t l e m e n t a g r e e m e n t , e r r e d i n f a i l i n g 
t o c o n s i d e r t h e l i k e l i h o o d o f t h e s u c c e s s o f t h e c l a i m s and 
c o u n t e r c l a i m s a t s t a k e i n t h e c l a s s a c t i o n , t h e s t a g e o f t h e 
p r o c e e d i n g s a t w h i c h t h e s e t t l e m e n t was a c h i e v e d , and t h e 
c o m p l e x i t y , e x p e n s e , and d u r a t i o n o f t h e l i t i g a t i o n , t h e 
s u b s t a n c e and amount o f o p p o s i t i o n t o t h e s e t t l e m e n t 
a g r e e m e n t , and w h e t h e r t h e named p l a i n t i f f s a r e t h e o n l y c l a s s 
members t o r e c e i v e m o n e t a r y r e l i e f o r a r e t o r e c e i v e r e l i e f 
t h a t i s d i s p r o p o r t i o n a t e l y l a r g e . M o t l o w and S e a r s d i d n o t 
a r g u e b e l o w t h a t t h e s e t t l e m e n t agreement u n c o n s t i t u t i o n a l l y 
i m p a i r s c o n t r a c t u a l o b l i g a t i o n s o r t h a t t h e t r i a l c o u r t f a i l e d 
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o b j e c t i o n s can o n l y be d e s c r i b e d as v a g u e , u n d e v e l o p e d 

a s s e r t i o n s w i t h o u t a d e q u a t e s u p p o r t i v e l e g a l a r g u m e n t . 4 5 See  

K.D.H. v. T.L.H., 3 So. 3d 894, 899 n.2 ( A l a . C i v . App. 2008) 

( r e f u s i n g t o c o n s i d e r argument t h a t i s "vague and 

u n d e v e l o p e d " ) ; and Jimmy Day P l u m b i n g & H e a t i n g , I n c . v.  

S m i t h , 964 So. 2d 1, 9 ( A l a . 2007) ( h o l d i n g t h a t , u n d e r R u l e 

2 8 ( a ) ( 1 0 ) , A l a . R. App. P., an a p p e l l a t e c o u r t w i l l n o t 

c o n s i d e r a r g u m e n t s w i t h o u t c i t a t i o n t o l e g a l a u t h o r i t y o r 

b a s e d on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s o f l a w ) . As has 

a l r e a d y been shown, t h o s e t r u l y s u b s t a n t i v e a r g u m e n t s as t o 

t h e l e g a l v a l i d i t y o f t h e s e t t l e m e n t l a c k any m e r i t . The 

o b j e c t o r s ' r e m a i n i n g a r g u m e n t s as t o t h e a l l e g e d c o l l u s i v e 

manner i n w h i c h t h e p a r t i e s r e a c h e d t h e s e t t l e m e n t , t h e 

a l l e g e d i m p r o p e r methods u s e d by t h e t r i a l c o u r t t o a p p r o v e 

t h e s e t t l e m e n t a g r e e m e n t , and t h e p u r p o r t e d e x o r b i t a n t award 

t o p e r f o r m a p r o p e r r i g o r o u s a n a l y s i s b e f o r e c e r t i f y i n g t h e 
c l a s s . 

4 5 T h a t d e s c r i p t i o n a p p l i e s t o P e r d u e ' s a r g u m e n t s t h a t t h e 
l a w p r o h i b i t s p r o s p e c t i v e r e l e a s e s ; t h a t a c l a s s - a c t i o n 
s e t t l e m e n t c a n n o t be a p p r o v e d u n l e s s i t r e s o l v e s t h e c l a i m s 
c o n t a i n e d i n t h e p l e a d i n g s ; and t h a t a t t o r n e y f e e s c a n n o t be 
p a i d i n an u p - f r o n t lump sum. M o t l o w and S e a r s a l s o d i d n o t 
c o m p l y w i t h R u l e 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., when a r g u i n g t h a t 
a r e l e a s e o f m o n e t a r y c l a i m s i n a R u l e 2 3 ( b ) ( 2 ) , A l a . R. C i v . 
P., c l a s s - a c t i o n s e t t l e m e n t i s i m p r o p e r and t h a t 20 d a y s ' 
n o t i c e o f t h e f a i r n e s s h e a r i n g s was l e g a l l y i n s u f f i c i e n t . 
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o f a t t o r n e y f e e s 4 6 do n o t w a r r a n t any s e r i o u s d i s c u s s i o n , 

e x c e p t t o s a y t h a t t h e t r i a l c o u r t d i d n o t commit any 

r e v e r s i b l e e r r o r i n c o n d u c t i n g i t s p r o c e e d i n g s , see G r a y s o n v.  

S t a t e , 824 So. 2d 8 04 , 841 ( A l a . C r i m . App. 1999) ( h o l d i n g 

t h a t c i r c u i t c o u r t has i n h e r e n t a u t h o r i t y t o c o n t r o l t h e 

p r o c e e d i n g s b e f o r e i t t o e n s u r e p r o p e r d e c o r u m ) , i n f i n d i n g 

t h a t t h e t e r m s o f t h e s e t t l e m e n t agreement were r e a c h e d i n an 

a r m ' s - l e n g t h t r a n s a c t i o n , I ngram v. C o c a - C o l a Co., 200 F.R.D. 

685, 693 (N.D. Ga. 2001) ( h o l d i n g t h a t , i n d e t e r m i n i n g w h e t h e r 

s e t t l e m e n t r e s u l t e d f r o m c o l l u s i o n , c o u r t must examine t h e 

n e g o t i a t i n g p r o c e s s t o d e t e r m i n e " w h e t h e r t h e compromise was 

t h e r e s u l t o f a r m s - l e n g t h b a r g a i n i n g b e tween t h e p a r t i e s " ) , i n 

c o n c l u d i n g t h a t t h e s e t t l e m e n t agreement was f a i r , r e a s o n a b l e , 

and a d e q u a t e , see B e n n e t t v. B e h r i n g C o r p . , 737 F.2d 982, 986 

( 1 1 t h C i r . 1981) ( h o l d i n g t h a t , t o be a p p r o v e d , c l a s s - a c t i o n 

s e t t l e m e n t s must be f a i r , a d e q u a t e , and r e a s o n a b l e ) , and i n 

4 6 I do a g r e e w i t h t h e main o p i n i o n t h a t t h e o r d e r a l l o w i n g 
i m m e d i a t e payment o f t h e a t t o r n e y f e e s a p p e a r s t o c o n f l i c t 
w i t h t h e t e r m o f t h e s e t t l e m e n t agreement p r e v e n t i n g any 
a c t i o n f r o m b e i n g t a k e n t o i m p l e m e n t t h e s e t t l e m e n t agreement 
u n t i l a f t e r a t i m e l y a p p e a l has been d i s m i s s e d o r t h e judgment 
has been a f f i r m e d . So. 3d a t n.13. However, t h e 
j udgment a p p r o v i n g t h e s e t t l e m e n t agreement m o d i f i e d t h a t t e r m 
t o r e q u i r e t h a t t h e s e t t l e m e n t t a k e p l a c e i m m e d i a t e l y ( t r i a l 
c o u r t ' s o r d e r , pp. 1 4 - 1 5 ) , so I f i n d t h a t t h e t r i a l c o u r t d i d 
n o t e r r i n o r d e r i n g t h e payment o f t h e a t t o r n e y f e e s . 
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a p p r o v i n g t h e payment o f r e a s o n a b l e a t t o r n e y f e e s f r o m t h e 

PACT T r u s t Fund. See S w e d i s h Hosp. C o r p . v. S h a l a l a , 1 F.3d 

1261, 1265 (D.C. C i r . 1993) ( h o l d i n g t h a t a t t o r n e y f e e s can be 

p a i d o u t o f " l i m i t e d f u n d " ) . 

B. The O b j e c t o r s ' Argument  
t h a t t h e R e l e a s e i s O v e r b r o a d i s W i t h o u t M e r i t 

P e r h a p s t h e o n l y o b j e c t i o n t h a t d e s e r v e s f u r t h e r 

c o n s i d e r a t i o n c o n c e r n s t h e argument t h a t t h e s e t t l e m e n t 

a greement r e l e a s e s t h e PACT b o a r d f r o m any f u r t h e r 

r e s p o n s i b i l i t y f o r p r o p e r l y m a n a g i n g t h e PACT T r u s t Fund, 

a l t h o u g h t h a t argument does n o t w a r r a n t v a c a t i n g t h e t r i a l 

c o u r t ' s j u d g m e n t . 

The s e t t l e m e n t agreement p r o v i d e s t h a t a l l c l a s s members 

r e l e a s e t h e PACT b o a r d members and t h e i r r e p r e s e n t a t i v e s f r o m 

a l l c l a i m s t h a t c o u l d have been b r o u g h t i n t h i s a c t i o n , as 

w e l l as 

"any and a l l o t h e r c l a i m s r e l a t i n g t o t h e o p e r a t i o n 
and a d m i n i s t r a t i o n o f t h e PACT P r o g r a m a n d / o r t h e 
PACT T r u s t Fund, i n c l u d i n g ( but n o t l i m i t e d t o ) t h e 
payments/non-payment o f t u i t i o n and f e e s and a l l 
c l a i m s a v a i l a b l e u n d e r t h e U n i f o r m T r u s t Code as 
c o d i f i e d a t A l a . Code § 19-3B-101 e t s e q . o t h e r t h a n  
t h e o b l i g a t i o n s e m b o d i e d i n t h i s S e t t l e m e n t and any  
judgment e n t e r e d by t h i s c o u r t a p p r o v i n g o r a d o p t i n g  
t h i s S e t t l e m e n t . " 

( E mphasis added.) 
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S e c t i o n "F" o f t h e s e t t l e m e n t agreement p r o v i d e s t h a t any 

f u t u r e r e c e i p t s w i l l be d e p o s i t e d i n t h e PACT T r u s t Fund 

" t o be a d m i n i s t e r e d i n a manner w h i c h i s deemed by 
t h e PACT B o a r d a t i t s d i s c r e t i o n t o f u l f i l l t h e 
p u r p o s e s o f t h e PACT P r o g r a m and w h i c h i s c o n s i s t e n t  
w i t h t h e d u t i e s and o b l i g a t i o n s o f t h e B o a r d . " 

(Emphasis added.) S e c t i o n "K" o f t h e s e t t l e m e n t agreement 

f u r t h e r p r o v i d e s t h a t , e x c e p t f o r t h o s e s p e c i f i c p r o v i s i o n s 

w a i v e d by t h e c l a s s members, t h e PACT b o a r d r e m a i n s s u b j e c t t o 

t h e A c t . Those two p r o v i s i o n s r e q u i r e t h e PACT b o a r d t o 

c o m p l y w i t h e x i s t i n g s t a t u t e s r e g a r d i n g t h e management o f t h e 

PACT T r u s t Fund. 

S e c t i o n 16-33C-4.1, A l a . Code 1975, p r o v i d e s , i n 

p e r t i n e n t p a r t , t h a t 

" a l l members o f t h e PACT b o a r d have t h e f i d u c i a r y 
r e s p o n s i b i l i t y t o d e v i s e and i m p l e m e n t an i n v e s t m e n t 
s t r a t e g y d e s i g n e d t o m a x i m i z e i n v e s t m e n t r e t u r n s i n 
a manner t h a t c o r r e l a t e s w i t h f u t u r e p r o j e c t e d 
b e n e f i t p a y o u t s . " 

S e c t i o n 16-33C-6(d) a l s o p r o v i d e s , i n p e r t i n e n t p a r t : 

" I n a c q u i r i n g , i n v e s t i n g , r e i n v e s t i n g , e x c h a n g i n g , 
r e t a i n i n g , s e l l i n g , and managing p r o p e r t y o f t h e 
PACT T r u s t Fund, t h e PACT b o a r d and any p e r s o n o r 
i n v e s t m e n t manager t o whom t h e PACT b o a r d d e l e g a t e s 
any o f i t s i n v e s t m e n t a u t h o r i t y s h a l l e x e r c i s e t h e 
judgment and c a r e u n d e r t h e c i r c u m s t a n c e s t h e n 
p r e v a i l i n g w h i c h p e r s o n s o f p r u d e n c e , d i s c r e t i o n , 
and i n t e l l i g e n c e e x e r c i s e i n t h e management o f t h e i r 
own a f f a i r s , n o t i n r e g a r d t o s p e c u l a t i o n b u t t o 
permanent d i s p o s i t i o n o f f u n d s , c o n s i d e r i n g t h e 
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p r o b a b l e income as w e l l as t h e s a f e t y o f t h e i r 
c a p i t a l . When a c t i n g w i t h i n t h i s s t a n d a r d o f c a r e , 
no PACT b o a r d member, o r any p e r s o n o r i n v e s t m e n t 
manager t o whom t h e PACT b o a r d d e l e g a t e s any o f i t s 
i n v e s t m e n t a u t h o r i t y , s h a l l be h e l d p e r s o n a l l y 
l i a b l e f o r l o s s e s s u f f e r e d by t h e PACT P r o g r a m on 
i n v e s t m e n t s made p u r s u a n t t o t h i s c h a p t e r . No PACT 
b o a r d member s h a l l be h e l d p e r s o n a l l y l i a b l e f o r any 
l o s s e s , damages, o r c l a i m s w h i c h have a r i s e n o r may 
a r i s e f r o m o r a r e r e l a t e d t o any a c t o r o m i s s i o n o f 
t h e b o a r d member t a k e n i n s e r v i c e as a member o f t h e 
b o a r d o r as a t r u s t e e , so l o n g as t h e b o a r d member 
a c t e d i n good f a i t h . " 

Those s t a t u t e s r e q u i r e t h e members o f t h e PACT b o a r d t o 

e x e r c i s e f i d u c i a r y r e s p o n s i b i l i t i e s when managing t h e PACT 

T r u s t Fund, s u b j e c t t o l i a b i l i t y f o r a c t i n g i n bad f a i t h when 

d e v i a t i n g f r o m t h e s t a n d a r d o f c a r e s e t o u t i n § 1 6 - 3 3 C - 6 ( d ) . 

By s t a t i n g t h a t t h e r e l e a s e a p p l i e s t o c l a i m s " o t h e r t h a n 

t h e o b l i g a t i o n s e m b o d i e d i n t h i s S e t t l e m e n t and any judgment 

e n t e r e d by t h i s c o u r t a p p r o v i n g o r a d o p t i n g t h i s s e t t l e m e n t " 

and by i n c o r p o r a t i n g by r e f e r e n c e t h e t e r m s o f §§ 16-33C-4.1 

and -6, t h e s e t t l e m e n t agreement p r e s e r v e s any c l a i m s b a s e d on 

f u t u r e b r e a c h e s o f f i d u c i a r y d u t y . I n t h e f i r s t f a i r n e s s 

h e a r i n g , t h e t r i a l c o u r t s t a t e d t h a t t h e s e t t l e m e n t agreement 

w o u l d n o t be a p p r o v e d i f i t i n c l u d e d any r e l e a s e " s h i e l d i n g 

anybody f r o m any f u t u r e mismanagement." B e c a u s e t h e 

s e t t l e m e n t a greement does n o t a b s o l v e members o f t h e PACT 

b o a r d o f l i a b i l i t y f o r f u t u r e b r e a c h e s o f f i d u c i a r y d u t y , t h e 
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t r i a l c o u r t d i d n o t r e n e g e on t h a t s t a t e d i n t e n t i o n when i t 

a p p r o v e d t h e s e t t l e m e n t a g r e e m e n t . 

I n a d d i t i o n , t h e r e l e a s e l a n g u a g e a l s o e x p r e s s l y 

p r e s e r v e s any c l a i m s t h e c l a s s members may have i n t h e e v e n t 

o f a d e f a u l t o f t h e o b l i g a t i o n s s e t o u t i n t h e s e t t l e m e n t 

a g r e e m e n t . Thus, i n t h e e v e n t t h e PACT b o a r d f a i l s t o pay o u t 

t u i t i o n and f e e s i n a c c o r d a n c e w i t h t h e t e r m s o f t h e 

s e t t l e m e n t a g r e e m e n t , t h e c l a s s members have n o t r e l e a s e d any 

c l a i m s a r i s i n g o u t o f t h a t b r e a c h . The s e t t l e m e n t agreement 

does n o t a l l o w t h e PACT b o a r d t o s h i r k i t s s e t t l e m e n t 

o b l i g a t i o n s w i t h o u t l e g a l c o n s e q u e n c e , and t h e t r i a l c o u r t d i d 

n o t e r r on t h a t g r o u n d i n a p p r o v i n g t h e s e t t l e m e n t a g r e e m e n t . 

V. C o n c l u s i o n 

The s e t t l e m e n t a greement p r o v i d e s f o r an e q u i t a b l e 

d i s t r i b u t i o n o f t h e PACT T r u s t Fund t h a t w i l l s i g n i f i c a n t l y 

i n c r e a s e t h e p r o b a b i l i t y t h a t a l l c l a s s members w i l l r e c e i v e 

a t l e a s t some e c o n o m i c b e n e f i t f r o m t h e PACT c o n t r a c t s . The 

s e t t l e m e n t was w i t h i n t h e a u t h o r i t y o f t h e PACT b o a r d and t h e 

c l a s s members t o make. Those o b j e c t i o n s p r o p e r l y r a i s e d and 

a r g u e d by t h e o b j e c t o r s do n o t j u s t i f y a v a c a t i o n o f t h e 

judgment a p p r o v i n g t h e s e t t l e m e n t a g r e e m e n t . F o r t h e 

f o r e g o i n g r e a s o n s , I r e s p e c t f u l l y d i s s e n t . 
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