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T h i s c o u r t ' s o p i n i o n of A p r i l 13, 2012, i s withdrawn, and 

the f o l l o w i n g i s s u b s t i t u t e d t h e r e f o r . 

Vannessa M c G l a t h e r y a p p e a l s from a judgment g r a n t i n g the 
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Rule 1 2 ( b ) ( 6 ) , A l a . R. C i v . P., motions t o d i s m i s s of Alabama 

A g r i c u l t u r a l and M e c h a n i c a l U n i v e r s i t y ("the u n i v e r s i t y " ) ; the 

Board of T r u s t e e s of the u n i v e r s i t y ("the b o a r d " ) ; the 

i n d i v i d u a l members of the b o a r d ("the b o a r d members"), i n 

t h e i r o f f i c i a l c a p a c i t i e s ; 1 Dr. Andrew Hugine, J r . ("the 

p r e s i d e n t " ) , the p r e s i d e n t of the u n i v e r s i t y , i n h i s o f f i c i a l 

c a p a c i t y ; and Nancy Washington Vaughn, the u n i v e r s i t y ' s 

d i r e c t o r of human r e s o u r c e s , i n her i n d i v i d u a l c a p a c i t y . We 

a f f i r m i n p a r t , r e v e r s e i n p a r t , and remand. 

P r o c e d u r a l H i s t o r y 

On December 16, 2010, M c G l a t h e r y sued the u n i v e r s i t y , the 

board, the b o a r d members, the p r e s i d e n t , Vaughn, and Dr. Tommy 

Coleman, a member of the u n i v e r s i t y ' s f a c u l t y . 2 M c G l a t h e r y ' s 

c o m p l a i n t c o n t a i n e d the f o l l o w i n g p e r t i n e n t f a c t u a l 

a l l e g a t i o n s : 

"7. P l a i n t i f f , Vannessa M c G l a t h e r y commenced 
employment w i t h the U n i v e r s i t y as a T e c h n i c a l 
A s s i s t a n t i n a p p r o x i m a t e l y 1998. 

1The b o a r d members are Dr. Raymond Burse, James 
Montgomery, Odysseus M. L a n i e r , Rev. D. Tom B e l l , J r . , Norman 
H i l l , C h a s i d y P r i v e t t , C h r i s Robinson, Jerome W i l l i a m s , Andre 
T a y l o r , and L u c i e n B. B l a n k e n s h i p . 

2Dr. Coleman i s not a p a r t y t o t h i s a p p e a l ; t h e r e f o r e , we 
have o m i t t e d any d i s c u s s i o n of the c l a i m a g a i n s t him. 

2 



2101017 

"8. I n a p p r o x i m a t e l y 2006, Ms. M c G l a t h e r y was 
a s s i g n e d t o serve as A d m i n i s t r a t i v e Support 
C o o r d i n a t o r a t the AAMU Research I n s t i t u t e 
('AAMURI'). 

"9. AAMURI's f a c i l i t i e s a re l o c a t e d on the 
U n i v e r s i t y ' s campus, but AAMURI i s not a s t a t e 
agency and i s not a s u b s i d i a r y of the U n i v e r s i t y . 
R a t h e r , AAMURI i s a S e c t i o n 5 0 1 ( c ) ( 3 ) n o n p r o f i t 
c o r p o r a t i o n and i s a p r i v a t e e n t i t y independent of 
the U n i v e r s i t y . 
II 

"11. W h i l e w o r k i n g a t AAMURI, Ms. M c G l a t h e r y s e r v e d 
as a d u a l employee of bot h the U n i v e r s i t y and 
AAMURI. 

"  

"22. On or about J u l y 20, 2010, Nancy Washington 
Vaughn i s s u e d a l e t t e r s t a t i n g t h a t Ms. M c G l a t h e r y ' s 
employment w i t h the U n i v e r s i t y would end on August 
6, 2010. 

"23. Ms. Vaughn has no a u t h o r i t y t o t e r m i n a t e any 
employee of the U n i v e r s i t y . 

"24. On or about August 6, 2010, Ms. M c G l a t h e r y 
i n s t i t u t e d a g r i e v a n c e a l l e g i n g t h a t her employment 
w i t h the U n i v e r s i t y had been i m p r o p e r l y t e r m i n a t e d . 

"25. On or about August 11, 2010, Ms. Vaughn i s s u e d 
a l e t t e r t o Ms. M c G l a t h e r y s t a t i n g t h a t Ms. 
McG l a t h e r y was not e l i g i b l e t o f i l e a g r i e v a n c e 
because she had not been an employee of the 
U n i v e r s i t y . Ms. Vaughn's l e t t e r t o Ms. Mc G l a t h e r y 
s t a t e d i n p e r t i n e n t p a r t as f o l l o w s : 

"'The O f f i c e of Human Resources has 
determined t h a t the ma t t e r f o r which you 
seek r e d r e s s i s not s u b j e c t t o the 
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[ u n i v e r s i t y ] g r i e v a n c e procedure because 
you are an employee of the AAMURI. ... As 
an employee of the AAMURI, your employment 
r i g h t s have not [ s i c ] a d v e r s e l y a f f e c t e d 
due t o a v i o l a t i o n of [ t h e u n i v e r s i t y ' s ] 
p o l i c i e s and p r o c e d u r e s . T h e r e f o r e , [ t h e 
u n i v e r s i t y ] i s c o n s t r a i n e d from a p p r o v i n g 
your r e c e n t r e q u e s t f o r a g r i e v a n c e 
h e a r i n g . ' 

"26. The Defendants are l e g a l l y bound t o f o l l o w the 
p o l i c i e s s e t f o r t h i n the U n i v e r s i t y ' s S t a f f 
Handbook, adopted by the Board of T r u s t e e s on 
October 29, 1993. 

"27. The S t a f f Handbook i s a p p l i c a b l e t o Ms. 
M c G l a t h e r y ' s employment w i t h the U n i v e r s i t y . 

"28. On or about September 1, 2010, Ms. M c G l a t h e r y 
f i l e d an amended and sup p l e m e n t a l g r i e v a n c e a l l e g i n g 
t h a t she was i n d e e d an employee of the U n i v e r s i t y 
and t h a t the U n i v e r s i t y had not a b i d e d by i t s 
adopted p o l i c i e s i n a t t e m p t i n g t o t e r m i n a t e her 
employment. 

"29. The Defendants have f a i l e d or r e f u s e d t o 
respond t o Ms. M c G l a t h e r y ' s amended and sup p l e m e n t a l 
g r i e v a n c e . " 

Based on those f a c t u a l a l l e g a t i o n s , M c G l a t h e r y s t a t e d 

f i v e c l a i m s a g a i n s t the u n i v e r s i t y , t he board, the b o a r d 

members, and the p r e s i d e n t ( c o l l e c t i v e l y r e f e r r e d t o as "the 

u n i v e r s i t y defendants") and one c l a i m a g a i n s t Vaughn. The 

f i r s t c l a i m a g a i n s t the u n i v e r s i t y defendants a s s e r t e d t h a t 

M c G l a t h e r y ' s d i s m i s s a l v i o l a t e d § 16-49-23, A l a . Code 1975, 

because, she a s s e r t e d , t h a t Code s e c t i o n g r a n t e d the b o a r d the 
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e x c l u s i v e and n o n d e l e g a b l e power t o d i s m i s s u n i v e r s i t y 

employees. That c l a i m sought a judgment d e c l a r i n g t h a t § 16¬

49-23 g r a n t e d the b o a r d the e x c l u s i v e and n o n d e l e g a b l e power 

t o d i s m i s s u n i v e r s i t y employees, t h a t her d i s m i s s a l v i o l a t e d 

§ 16-49-23, t h a t she was e n t i t l e d t o r e i n s t a t e m e n t , and t h a t 

she was e n t i t l e d t o wages and b e n e f i t s she had l o s t as a 

r e s u l t of her d i s m i s s a l . 

M c G l a t h e r y ' s second c l a i m a g a i n s t the u n i v e r s i t y 

defendants a l s o a s s e r t e d t h a t her d i s m i s s a l v i o l a t e d § 16-49¬

23 because, she a s s e r t e d , t h a t Code s e c t i o n g r a n t e d the b o a r d 

the e x c l u s i v e and n o n d e l e g a b l e power t o d i s m i s s u n i v e r s i t y 

employees; however, the second c l a i m sought a w r i t of mandamus 

d i r e c t i n g the u n i v e r s i t y defendants t o r e i n s t a t e M c G l a t h e r y 

and t o pay her the wages and b e n e f i t s she had l o s t as a r e s u l t 

of her d i s m i s s a l . 

M c G l a t h e r y ' s t h i r d c l a i m a g a i n s t the u n i v e r s i t y 

defendants a s s e r t e d , as an a l t e r n a t i v e t o her f i r s t and second 

c l a i m s , t h a t , i f § 16-49-23 g r a n t e d the b o a r d the power t o 

d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y employees, her 

d i s m i s s a l v i o l a t e d p o l i c y 9.3 of the u n i v e r s i t y ' s s t a f f 

handbook ( " p o l i c y 9.3") because, she a s s e r t e d , she had not 
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been g i v e n t h r e e weeks' n o t i c e of her d i s m i s s a l and her 

d i s m i s s a l had not been approved by the p r e s i d e n t . M c G l a t h e r y ' s 

c o m p l a i n t a l l e g e d t h a t p o l i c y 9.3 s t a t e d : 

" ' S t a f f employees are employees a t w i l l and may be 
t e r m i n a t e d w i t h o u t cause by the U n i v e r s i t y upon 
t h r e e weeks n o t i c e . Such t e r m i n a t i o n s must 
u l t i m a t e l y be approved by the P r e s i d e n t . T e r m i n a t i o n 
w i t h o u t cause s h a l l not a f f e c t the employee's r i g h t 
t o r e c o v e r unemployment compensation.'" 

The t h i r d c l a i m a g a i n s t the u n i v e r s i t y defendants sought a 

judgment d e c l a r i n g t h a t M c G l a t h e r y ' s d i s m i s s a l was i n v a l i d 

because i t v i o l a t e d p o l i c y 9.3, t h a t she was e n t i t l e d t o 

r e i n s t a t e m e n t , and t h a t she was e n t i t l e d t o wages and b e n e f i t s 

she had l o s t as a r e s u l t of her d i s m i s s a l . 

M c G l a t h e r y ' s f o u r t h c l a i m a g a i n s t the u n i v e r s i t y 

d e f endants a s s e r t e d t h a t her d i s m i s s a l w i t h o u t t h r e e weeks' 

n o t i c e and w i t h o u t the a p p r o v a l of the p r e s i d e n t c o n s t i t u t e d 

a b r e a c h of c o n t r a c t and sought r e i n s t a t e m e n t and the wages 

and b e n e f i t s she had l o s t as a r e s u l t of her d i s m i s s a l . 

M c G l a t h e r y ' s f i f t h c l a i m a g a i n s t the u n i v e r s i t y defendants 

a s s e r t e d t h a t her d i s m i s s a l was not " i n accordance w i t h the 

laws of the S t a t e of Alabama or the p o l i c i e s and p r o c e d u r e s of 

the U n i v e r s i t y " and sought a w r i t of mandamus d i r e c t i n g the 

u n i v e r s i t y d efendants t o r e i n s t a t e her and t o pay her the 
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wages and b e n e f i t s she had l o s t as a r e s u l t o f her d i s m i s s a l . 

M c G l a t h e r y ' s s o l e c l a i m a g a i n s t Vaughn a s s e r t e d t h a t 

Vaughn had i n t e n t i o n a l l y i n t e r f e r e d w i t h M c G l a t h e r y ' s b u s i n e s s 

or c o n t r a c t u a l r e l a t i o n s w i t h the u n i v e r s i t y and sought 

compensatory and p u n i t i v e damages. 

The u n i v e r s i t y defendants and Vaughn f i l e d R u l e 1 2 ( b ) ( 6 ) 

motions t o d i s m i s s , and M c G l a t h e r y f i l e d a p l e a d i n g i n 

o p p o s i t i o n . F o l l o w i n g a h e a r i n g , the t r i a l c o u r t , on A p r i l 2 1 , 

2011, e n t e r e d a judgment g r a n t i n g the R u l e 1 2 ( b ) ( 6 ) motions. 

Because i t d i d not d i s p o s e o f M c G l a t h e r y ' s c l a i m a g a i n s t Dr. 

Coleman, the t r i a l c o u r t c e r t i f i e d the judgment as a f i n a l 

judgment p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. C i v . P. 

I n i t s judgment, the t r i a l c o u r t c o n c l u d e d t h a t A r t i c l e 

I , § 14, Alabama C o n s t i t u t i o n of 1901 ("§ 14"), b a r r e d a l l 

M c G l a t h e r y ' s c l a i m s a g a i n s t the u n i v e r s i t y defendants i n s o f a r 

as those c l a i m s sought wages and b e n e f i t s . The t r i a l c o u r t 

f u r t h e r c o n c l u d e d t h a t M c G l a t h e r y ' s f i r s t two c l a i m s a g a i n s t 

the u n i v e r s i t y defendants f a i l e d t o s t a t e a v a l i d c l a i m f o r 

d e c l a r a t o r y r e l i e f and a w r i t of mandamus, r e s p e c t i v e l y , 

because § 16-49-23 g r a n t e d the b o a r d the power t o d e l e g a t e i t s 

power t o d i s m i s s u n i v e r s i t y employees. The t r i a l c o u r t 
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c o n c l u d e d t h a t M c G l a t h e r y ' s t h i r d c l a i m a g a i n s t the u n i v e r s i t y 

d e f e n d a n t s f a i l e d t o s t a t e a v a l i d c l a i m f o r d e c l a r a t o r y 

r e l i e f because the s t a f f handbook d i d not c o n s t i t u t e an 

" a d m i n i s t r a t i v e r e g u l a t i o n " f o r purposes of the d e c l a r a t o r y -

r e l i e f e x c e p t i o n t o § 14. The t r i a l c o u r t c o n c l u d e d t h a t the 

f o u r t h c l a i m a g a i n s t the u n i v e r s i t y defendants f a i l e d t o s t a t e 

a v a l i d c l a i m f o r a w r i t of mandamus because p o l i c y 9.3 s t a t e d 

t h a t s t a f f employees of the u n i v e r s i t y were employees a t w i l l 

who c o u l d be d i s m i s s e d w i t h o u t cause and the language s t a t i n g 

t h a t d i s m i s s a l s w i t h o u t cause were t o be made w i t h t h r e e 

weeks' n o t i c e and w i t h the u l t i m a t e a p p r o v a l of the p r e s i d e n t 

d i d not c o n s t i t u t e c o n t r a c t u a l l y b i n d i n g promises t h a t would 

support a b r e a c h - o f - c o n t r a c t c l a i m . 

The t r i a l c o u r t c o n c l u d e d t h a t the f i f t h c l a i m a g a i n s t 

the u n i v e r s i t y defendants f a i l e d t o s t a t e a v a l i d c l a i m f o r a 

w r i t of mandamus because M c G l a t h e r y ' s d i s m i s s a l d i d not 

v i o l a t e § 16-49-23 and the language of p o l i c y 9.3 s t a t i n g t h a t 

d i s m i s s a l s w i t h o u t cause were t o be made w i t h t h r e e weeks' 

n o t i c e and w i t h the u l t i m a t e a p p r o v a l of the p r e s i d e n t d i d not 

c o n s t i t u t e c o n t r a c t u a l l y b i n d i n g p r o m i s e s . 

The t r i a l c o u r t c o n c l u d e d t h a t M c G l a t h e r y ' s c l a i m of 
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i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s or c o n t r a c t u a l 

r e l a t i o n s a g a i n s t Vaughn f a i l e d t o s t a t e a c l a i m upon which 

r e l i e f c o u l d be g r a n t e d because Vaughn, as a co-employee of 

M c G l a t h e r y , was not a " t h i r d p a r t y " or a " s t r a n g e r " t o the 

r e l a t i o n s h i p between M c G l a t h e r y and the u n i v e r s i t y and because 

Vaughn was e n t i t l e d t o S t a t e - a g e n t immunity. 

On May 20, 2011, M c G l a t h e r y f i l e d a postjudgment motion, 

which the t r i a l c o u r t d e n i e d on June 15, 2011. M c G l a t h e r y then 

t i m e l y a p p e a l e d t o t h i s c o u r t . Due t o l a c k of j u r i s d i c t i o n , we 

t r a n s f e r r e d the a p p e a l t o the supreme c o u r t , which t r a n s f e r r e d 

i t back t o t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

S t a n d a r d of Review 

"On a p p e a l , a d i s m i s s a l i s not e n t i t l e d t o a 
presumption of c o r r e c t n e s s . Jones v. Lee County  
Commission, 394 So. 2d 928, 930 ( A l a . 1981); A l l e n  
v. Johnny Baker H a u l i n g , I n c . , 545 So. 2d 771, 772 
( A l a . C i v . App. 1989). The a p p r o p r i a t e s t a n d a r d of 
r e v i e w under Rule 12(b)(6) i s whether, when the 
a l l e g a t i o n s of the c o m p l a i n t are viewed most 
s t r o n g l y i n the p l e a d e r ' s f a v o r , i t appears t h a t the 
p l e a d e r c o u l d prove any s e t of c i r c u m s t a n c e s t h a t 
would e n t i t l e her t o r e l i e f . R a l e y v. C i t i b a n c of  
A l a b a m a / A n d a l u s i a , 474 So. 2d 640, 641 ( A l a . 1985); 
H i l l v. F a l l e t t a , 589 So. 2d 746 ( A l a . C i v . App. 
1991). In making t h i s d e t e r m i n a t i o n , t h i s C ourt does 
not c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether she may p o s s i b l y p r e v a i l . 
F ontenot v. B r a m l e t t , 470 So. 2d 669, 671 ( A l a . 
1985); R i c e v. U n i t e d I n s . Co. of A m e r i c a , 465 So. 
2d 1100, 1101 ( A l a . 1984). We note t h a t a Rule 
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12(b)(6) d i s m i s s a l i s p r o p e r o n l y when i t appears 
beyond doubt t h a t the p l a i n t i f f can prove no s e t of 
f a c t s i n support of the c l a i m t h a t would e n t i t l e the 
p l a i n t i f f t o r e l i e f . G a r r e t t v. Hadden, 495 So. 2d 
616, 617 ( A l a . 1986); H i l l v. K r a f t , I n c . , 496 So. 
2d 768, 769 ( A l a . 1986)." 

Nance v. Matthews, 622 So. 2d 297, 299 ( A l a . 1993). 

A n a l y s i s 

I n i t i a l l y , we note t h a t M c G l a t h e r y has not argued on 

ap p e a l t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t § 14 

b a r r e d her c l a i m s a g a i n s t the u n i v e r s i t y defendants i n s o f a r as 

those c l a i m s sought wages and b e n e f i t s . T h e r e f o r e , she has 

waived the i s s u e whether the t r i a l c o u r t e r r e d i n t h a t r e g a r d . 

See B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 1982) ("When an 

a p p e l l a n t f a i l s t o argue an i s s u e i n i t s b r i e f , t h a t i s s u e i s 

w a i v e d . " ) . Consequently, we a f f i r m the t r i a l c o u r t ' s judgment 

i n s o f a r as i t c o n c l u d e d t h a t § 14 b a r r e d M c G l a t h e r y ' s c l a i m s 

a g a i n s t the u n i v e r s i t y defendants i n s o f a r as those c l a i m s 

sought wages and b e n e f i t s . 

We a l s o note t h a t M c G l a t h e r y has not argued on a p p e a l 

t h a t the t r i a l c o u r t e r r e d i n d i s m i s s i n g her c l a i m s a g a i n s t 

the u n i v e r s i t y defendants i n s o f a r as those c l a i m s were based 

on the u n i v e r s i t y d e f e n d a n t s ' a l l e g e d v i o l a t i o n of p o l i c y 9.3. 

T h e r e f o r e , she has waived the i s s u e whether the t r i a l c o u r t 
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e r r e d i n t h a t r e g a r d . I d . Consequently, we a f f i r m the t r i a l 

c o u r t ' s judgment i n s o f a r as i t d i s m i s s e d M c G l a t h e r y ' s c l a i m s 

a g a i n s t the u n i v e r s i t y defendants i n s o f a r as those c l a i m s were 

based on the u n i v e r s i t y d e f e n d a n t s ' a l l e g e d v i o l a t i o n of 

p o l i c y 9.3. 

M c G l a t h e r y does argue t h a t the t r i a l c o u r t e r r e d i n 

c o n c l u d i n g t h a t § 16-49-23 g r a n t e d the board the power t o 

d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y employees. B e f o r e 

June 9, 2011, 3 § 16-49-23 p r o v i d e d : 

"The b o a r d of t r u s t e e s has the power t o o r g a n i z e 
the u n i v e r s i t y by a p p o i n t i n g a p r e s i d e n t , whose 
s a l a r y s h a l l be f i x e d by the board, and by employing 
a corps of i n s t r u c t o r s , who s h a l l be nominated t o 
the b o a r d i n w r i t i n g by the p r e s i d e n t and who s h a l l 
be s t y l e d the f a c u l t y of the u n i v e r s i t y and such 
o t h e r i n s t r u c t o r s and o f f i c e r s as the i n t e r e s t s of 
the u n i v e r s i t y may r e q u i r e ; and t o remove any such  
i n s t r u c t o r s or o t h e r o f f i c e r s , and t o f i x t h e i r 
s a l a r i e s or compensation and i n c r e a s e or reduce the 
same a t i t s d i s c r e t i o n ; t o r e g u l a t e , a l t e r or modify  
the government of the u n i v e r s i t y , as i t may deem  
a d v i s a b l e ; t o p r e s c r i b e c o u rses of i n s t r u c t i o n , 
r a t e s of t u i t i o n and f e e s ; t o c o n f e r such academic 
and honorary degrees as are u s u a l l y c o n f e r r e d by 
i n s t i t u t i o n s of s i m i l a r c h a r a c t e r ; and t o do  
whatever e l s e i t may deem b e s t f o r promoting the  
i n t e r e s t of the u n i v e r s i t y . " 

(Emphasis added.) 

3 S e c t i o n 16-49-23 was amended e f f e c t i v e June 9, 2011. 
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Mc G l a t h e r y argues t h a t the language of § 16-49-23, as i t 

e x i s t e d b e f o r e June 9, 2011, p r o v i d i n g t h a t the b o a r d "has the 

power ... t o remove any such i n s t r u c t o r s or o t h e r o f f i c e r s " 

g r a n t s the bo a r d the e x c l u s i v e and no n d e l e g a b l e power t o 

d i s m i s s u n i v e r s i t y employees. The t r i a l c o u r t , on the o t h e r 

hand, c o n c l u d e d t h a t the language of § 16-49-23 p r o v i d i n g t h a t 

the b o a r d "has the power ... t o r e g u l a t e , a l t e r or modify the 

government of the u n i v e r s i t y , as i t may deem a d v i s a b l e , " 

g r a n t s the b o a r d the power t o d e l e g a t e i t s power t o d i s m i s s 

u n i v e r s i t y employees. 

M c G l a t h e r y c i t e s Board of E d u c a t i o n of M a r s h a l l County v. 

Baugh, 240 A l a . 391, 199 So. 822 (1941), i n s u p p o r t of her 

argument t h a t the language of § 16-49-23, as i t e x i s t e d b e f o r e 

June 9, 2011, p r o v i d i n g t h a t the b o a r d "has the power ... t o 

remove any such i n s t r u c t o r s or o t h e r o f f i c e r s " g r a n t s the 

b o a r d the e x c l u s i v e and n o n d e l e g a b l e power t o d i s m i s s 

u n i v e r s i t y employees. In Baugh, the supreme c o u r t c o n s i d e r e d 

the i s s u e whether the power t o d i s m i s s t e a c h e r s g r a n t e d t o 

l o c a l boards of e d u c a t i o n by s e c t i o n 10 of the Teacher Tenure 

A c t ( " s e c t i o n 10") was d e l e g a b l e . S e c t i o n 10 p r o v i d e d : 

"'Any t e a c h e r i n the p u b l i c s c h o o l s , whether i n 
c o n t i n u i n g s e r v i c e s t a t u s or not, s h a l l be deemed 
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reemployed f o r the s u c c e e d i n g s c h o o l year a t the 
same s a l a r y , u n l e s s the employing b o a r d of e d u c a t i o n  
s h a l l cause n o t i c e i n w r i t i n g t o be g i v e n s a i d  
t e a c h e r on or b e f o r e the l a s t day of the term of the 
s c h o o l year i n which the t e a c h e r i s employed; 
p r o v i d e d , however, t h a t i n no case s h a l l such n o t i c e 
be g i v e n the t e a c h e r l a t e r than the f i r s t day of May 
of the t e r m i n a t i o n of such employment, and such 
t e a c h e r s h a l l be presumed t o have a c c e p t e d such 
employment u n l e s s he or she s h a l l n o t i f y the 
employing b o a r d of e d u c a t i o n i n w r i t i n g t o the 
c o n t r a r y on or b e f o r e the f i r s t day of June.'" 

Baugh, 240 A l a . a t 394, 199 So. a t 824 (emphasis added). The 

supreme c o u r t h e l d t h a t the power t o determine whether a 

t e a c h e r s h o u l d be d i s m i s s e d i s a power t h a t " i n v o l v e s a 

d e l i c a t e e x e r c i s e of a wise d i s c r e t i o n , " t h a t the l e g i s l a t u r e 

had g r a n t e d t h a t d i s c r e t i o n a r y power t o the l o c a l boards of 

e d u c a t i o n , and t h a t the l o c a l boards of e d u c a t i o n c o u l d not 

d e l e g a t e t h a t d i s c r e t i o n a r y power. 240 A l a . a t 395, 199 So. a t 

825. Baugh e x e m p l i f i e s the r u l e t h a t "[w]hen the l e g i s l a t u r e 

has made c l e a r i t s i n t e n t t h a t one p u b l i c o f f i c i a l i s t o 

e x e r c i s e a s p e c i f i e d d i s c r e t i o n a r y power, the power i s i n the 

na t u r e of a p u b l i c t r u s t and may not be e x e r c i s e d by o t h e r s i n 

the absence of s t a t u t o r y a u t h o r i z a t i o n . " 63C Am. J u r . 2d 

P u b l i c O f f i c e r s and Employees § 229 (2009). "However, t h i s 

r u l e s h o u l d not be a p p l i e d when the l e g i s l a t u r e p r o v i d e s 

s t a t u t o r y a u t h o r i z a t i o n f o r the d e l e g a t i o n of such powers." 
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I d . 

S e c t i o n 10 c o n t a i n e d no language i n d i c a t i n g t h a t the 

l e g i s l a t u r e i n t e n d e d t o g r a n t the l o c a l boards of e d u c a t i o n 

the power t o d e l e g a t e t h e i r power t o determine whether 

t e a c h e r s s h o u l d be d i s m i s s e d . However, § 16-49-23, as i t 

e x i s t e d b e f o r e June 9, 2011, not o n l y g r a n t e d the boa r d the 

d i s c r e t i o n a r y power t o determine whether u n i v e r s i t y employees 

s h o u l d be d i s m i s s e d but a l s o g r a n t e d i t the power " t o 

r e g u l a t e , a l t e r or modify the government of the u n i v e r s i t y , as 

i t may deem a d v i s a b l e [ , ] ... and t o do whatever e l s e i t may 

deem b e s t f o r promoting the i n t e r e s t of the u n i v e r s i t y . " 

In IMED Corp. v. Systems E n g i n e e r i n g A s s o c i a t e s Corp., 

602 So. 2d 344, 346 ( A l a . 1992), the supreme c o u r t s t a t e d : 

"The fundamental r u l e of s t a t u t o r y c o n s t r u c t i o n 
i s t o a s c e r t a i n and g i v e e f f e c t t o the i n t e n t of the 
l e g i s l a t u r e i n e n a c t i n g the s t a t u t e . Words used i n 
a s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, and where 
p l a i n language i s used a c o u r t i s bound t o i n t e r p r e t 
t h a t language t o mean e x a c t l y what i t says. I f the 
language of the s t a t u t e i s unambiguous, then t h e r e 
i s no room f o r j u d i c i a l c o n s t r u c t i o n and the c l e a r l y 
e x p r e s s e d i n t e n t of the l e g i s l a t u r e must be g i v e n 
e f f e c t . T u s c a l o o s a County Comm'n v. Deputy S h e r i f f s '  
Ass'n of T u s c a l o o s a County, 589 So. 2d 687 ( A l a . 
1991)." 

S e c t i o n 6-49-23, as i t e x i s t e d b e f o r e June 9, 2011, d i d 
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not c o n t a i n any language p r o h i b i t i n g the b o a r d from d e l e g a t i n g 

i t s power " t o remove any such i n s t r u c t o r s or o t h e r o f f i c e r s , " 

and the language g r a n t i n g the boa r d the power " t o r e g u l a t e , 

a l t e r or modify the government of the u n i v e r s i t y , as i t may 

deem a d v i s a b l e [ , ] ... and t o do whatever e l s e i t may deem b e s t 

f o r promoting the i n t e r e s t of the u n i v e r s i t y , " i s b r o a d enough 

t o i n c l u d e the power t o d e l e g a t e i t s power " t o remove any such 

i n s t r u c t o r s or o t h e r o f f i c e r s . " 

M c G l a t h e r y , however, argues t h a t the board's power " t o 

remove any such i n s t r u c t o r s or o t h e r o f f i c e r s " s h o u l d be 

t r e a t e d as an e x c e p t i o n t o i t s power " t o r e g u l a t e , a l t e r or 

modify the government of the u n i v e r s i t y , as i t may deem 

a d v i s a b l e [ , ] ... and t o do whatever e l s e i t may deem b e s t f o r 

promoting the i n t e r e s t of the u n i v e r s i t y " and c i t e s Murphy v.  

C i t y of M o b i l e , 504 So. 2d 243 ( A l a . 1987), i n su p p o r t of t h a t 

argument. In Murphy, f o u r of the seven members of the M o b i l e 

C i t y C o u n c i l v o t e d i n f a v o r of a r e s o l u t i o n t h a t M i c h a e l 

Thomas Murphy be a p p o i n t e d t o the o f f i c e of m u n i c i p a l judge; 

t h r e e members v o t e d a g a i n s t i t . The p r e s i d i n g o f f i c e r of the 

c o u n c i l d e c l a r e d t h a t the r e s o l u t i o n had f a i l e d because i t d i d 

not r e c e i v e a f a v o r a b l e v o t e from f i v e members. The p r e s i d i n g 
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o f f i c e r ' s d e c i s i o n was based on § 11-44C-28, A l a . Code 1975, 

which p r o v i d e d t h a t an a f f i r m a t i v e v o t e of a t l e a s t f i v e 

members of the c o u n c i l was s u f f i c i e n t f o r the passage of any 

r e s o l u t i o n . Murphy contended t h a t the r e s o l u t i o n had i n d e e d 

p a s s ed because a m a j o r i t y of the members of the c o u n c i l had 

v o t e d i n f a v o r of i t and § 12-14-30, A l a . Code 1975, p r o v i d e d 

t h a t m u n i c i p a l judges were t o be a p p o i n t e d by a v o t e of a 

m a j o r i t y of the c o u n c i l ' s members. The two Code s e c t i o n s 

c o n f l i c t e d i n the case of a seven-member c o u n c i l because one 

r e q u i r e d f i v e a f f i r m a t i v e v o t e s w h i l e the o t h e r , i n the case 

of a seven-member c o u n c i l , r e q u i r e d o n l y f o u r a f f i r m a t i v e 

v o t e s . The supreme c o u r t h e l d t h a t , because § 12-14-30 

a d d r e s s e d the appointment of m u n i c i p a l judges s p e c i f i c a l l y , 

w h i l e § 11-44C-28 a d d r e s s e d c o u n c i l b u s i n e s s i n g e n e r a l , § 12¬

14-30 s h o u l d be c o n s t r u e d as an e x c e p t i o n t o § 11-44C-28 and, 

t h e r e f o r e , t h a t f o u r a f f i r m a t i v e v o t e s were s u f f i c i e n t t o pass 

the r e s o l u t i o n a p p o i n t i n g Murphy. 

The p r e s e n t case i s d i s t i n g u i s h a b l e from Murphy, however, 

because the language of § 16-49-23, as i t e x i s t e d b e f o r e June 

9, 2011, g r a n t i n g the b o a r d the power " t o remove any such 

i n s t r u c t o r s or o t h e r o f f i c e r s " does not c o n f l i c t w i t h the 
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language g r a n t i n g the b o a r d the power " t o r e g u l a t e , a l t e r or 

modify the government of the u n i v e r s i t y , as i t may deem 

a d v i s a b l e [ , ] ... and t o do whatever e l s e i t may deem b e s t f o r 

promoting the i n t e r e s t of the u n i v e r s i t y . " L i k e w i s e , t h e r e i s 

no i n h e r e n t c o n f l i c t i n the l e g i s l a t u r e ' s g r a n t i n g the b o a r d 

the power t o d i s m i s s u n i v e r s i t y employees and i t s g r a n t i n g the 

bo a r d the power t o d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y 

employees. 

A c c o r d i n g l y , we conclude t h a t the language of § 16-49-23, 

as i t e x i s t e d b e f o r e June 9, 2011, g r a n t i n g the b o a r d the 

power t o " t o r e g u l a t e , a l t e r or modify the government of the 

u n i v e r s i t y , as i t may deem a d v i s a b l e [ , ] ... and t o do whatever 

e l s e i t may deem b e s t f o r promoting the i n t e r e s t of the 

u n i v e r s i t y " g r a n t e d the b o a r d the power t o d e l e g a t e i t s power 

t o d i s m i s s u n i v e r s i t y employees and, t h e r e f o r e , t h a t Baugh i s 

not c o n t r o l l i n g i n the p r e s e n t case. 

M c G l a t h e r y has c i t e d f o r the f i r s t time i n her 

a p p l i c a t i o n f o r r e h e a r i n g two o t h e r cases t h a t are s i m i l a r t o 

Baugh, i . e . , Chavers v. S t a t e P e r s o n n e l Board, 357 So. 2d 662 

( A l a . C i v . App. 1978), and B l a n c h a r d v. L a n s i n g Community  

C o l l e g e , 142 Mich. App. 446, 370 N.W.2d 23 (1985). However, 

17 



2101017 

Chavers and B l a n c h a r d are d i s t i n g u i s h a b l e from the p r e s e n t 

case f o r the same reason as Baugh. 

M c G l a t h e r y a l s o argues t h a t the amendment of § 16-49-23 

t h a t became e f f e c t i v e on June 9, 2011, i n d i c a t e s t h a t the 

b o a r d d i d not have the power t o d e l e g a t e i t s power t o d i s m i s s 

u n i v e r s i t y employees under § 16-49-23 as i t e x i s t e d b e f o r e 

June 9, 2011. As amended e f f e c t i v e June 9, 2011, § 16-49-23 

p r o v i d e s : 

"The b o a r d s h a l l not engage i n a c t i v i t y t h a t 
i n t e r f e r e s w i t h the day-to-day o p e r a t i o n of the 
u n i v e r s i t y . The p r i m a r y r e s p o n s i b i l i t y of the b o a r d 
of t r u s t e e s i s t o s e t p o l i c y f o r the u n i v e r s i t y and 
p r e s c r i b e r a t e s of t u i t i o n and f e e s . The b o a r d a l s o 
has the power t o o r g a n i z e the u n i v e r s i t y by 
a p p o i n t i n g a p r e s i d e n t , whose s a l a r y s h a l l be f i x e d 
by the board. The p r e s i d e n t s h a l l a p p o i n t a corps of 
i n s t r u c t o r s who s h a l l be s t y l e d the f a c u l t y and such 
o t h e r i n s t r u c t o r s and o f f i c e r s as the i n t e r e s t of 
the u n i v e r s i t y may r e q u i r e , remove any i n s t r u c t o r s 
or o f f i c e r s , f i x t h e i r s a l a r i e s or compensation, and 
d e f i n e the a u t h o r i t y or duty of such i n s t r u c t o r s or 
o f f i c e r s . The p r e s i d e n t may r e g u l a t e , a l t e r , and 
modify the o r g a n i z a t i o n of the u n i v e r s i t y , s u b j e c t 
t o r e v i e w and c o n c u r r e n c e of the board. The 
p r e s i d e n t s h a l l p r e s c r i b e c o u r s e s of i n s t r u c t i o n 
w i t h i n academic programs t h a t have been approved by 
the b o ard. The p r e s i d e n t may c o n f e r academic degrees 
and such honorary degrees as are u s u a l l y c o n f e r r e d 
by i n s t i t u t i o n s of s i m i l a r c h a r a c t e r upon the 
recommendation of the f a c u l t y . " 

The June 9, 2011, amendment of § 16-49-23 g r a n t e d the 

p r e s i d e n t some of the powers t h a t i t s p r e d e c e s s o r had g r a n t e d 
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t o the board; however, i t c o n t a i n s no language i n d i c a t i n g t h a t 

i t s p r e d e c e s s o r p r o h i b i t e d the b o a r d from d e l e g a t i n g i t s power 

t o d i s m i s s u n i v e r s i t y employees. T h e r e f o r e , we f i n d no m e r i t 

i n M c G l a t h e r y ' s argument t h a t the June 9, 2011, amendment 

i n d i c a t e s t h a t the b o a r d d i d not have the power t o d e l e g a t e 

i t s power t o d i s m i s s u n i v e r s i t y employees b e f o r e June 9, 2011. 

A c c o r d i n g l y , f o r the reasons d i s c u s s e d above, we conclude t h a t 

the t r i a l c o u r t d i d not e r r i n d e t e r m i n i n g t h a t § 16-49-23 

g r a n t e d the b o a r d the power t o d e l e g a t e i t s power t o d i s m i s s 

u n i v e r s i t y employees, and we a f f i r m the judgment of the t r i a l 

c o u r t i n s o f a r as i t d i s m i s s e d M c G l a t h e r y ' s c l a i m s based on the 

a l l e g a t i o n t h a t § 16-49-23 g r a n t e d the b o a r d the e x c l u s i v e and 

n o n d e l e g a b l e power t o d i s m i s s u n i v e r s i t y employees. 

M c G l a t h e r y a l s o argues t h a t , even i f the t r i a l c o u r t 

c o r r e c t l y c o n c l u d e d t h a t § 16-49-23 g r a n t e d the b o a r d the 

power t o d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y employees, 

i t e r r e d by assuming t h a t a d e l e g a t i o n of t h a t power by the 

b o a r d had o c c u r r e d i n the absence of any e v i d e n c e e s t a b l i s h i n g 

t h a t i t had o c c u r r e d . M c G l a t h e r y ' s f i r s t and second c l a i m s 

a s s e r t e d t h a t her d i s m i s s a l v i o l a t e d § 16-49-23 because, she 

a s s e r t e d , t h a t Code s e c t i o n g r a n t e d the b o a r d the e x c l u s i v e 
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and n o n d e l e g a b l e power t o d i s m i s s u n i v e r s i t y employees. Those 

c l a i m s d i d not a s s e r t as an a l t e r n a t i v e c l a i m t h a t , i f § 16¬

49-23 g r a n t e d the b o a r d the power t o d e l e g a t e i t s power t o 

d i s m i s s u n i v e r s i t y employees, her d i s m i s s a l was i n v a l i d 

because the b o a r d had not taken any a c t i o n t o d e l e g a t e i t s 

power t o d i s m i s s u n i v e r s i t y employees. M c G l a t h e r y ' s t h i r d 

c l a i m a s s e r t e d , as an a l t e r n a t i v e t o her f i r s t and second 

c l a i m s , t h a t , i f § 16-49-23 g r a n t e d the b o a r d the power t o 

d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y employees, her 

d i s m i s s a l v i o l a t e d p o l i c y 9.3 because, she a s s e r t e d , she had 

not been g i v e n t h r e e weeks' n o t i c e of her d i s m i s s a l and her 

d i s m i s s a l had not been approved by the p r e s i d e n t . However, 

M c G l a t h e r y ' s t h i r d c l a i m d i d not a s s e r t as an a l t e r n a t i v e 

c l a i m t h a t , i f § 16-49-23 g r a n t e d the b o a r d the power t o 

d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y employees, her 

d i s m i s s a l was i n v a l i d because the b o a r d had not taken any 

a c t i o n t o d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y employees. 

L i k e w i s e , none of her o t h e r c l a i m s a s s e r t e d a c l a i m t h a t , i f 

§ 16-49-23 g r a n t e d the b o a r d the power t o d e l e g a t e i t s power 

t o d i s m i s s u n i v e r s i t y employees, her d i s m i s s a l was i n v a l i d 

because the b o a r d had not taken any a c t i o n t o d e l e g a t e i t s 
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power t o d i s m i s s u n i v e r s i t y employees. Moreover, i n her 

p l e a d i n g r e s p o n d i n g t o the motions t o d i s m i s s , M c G l a t h e r y d i d 

not argue t h a t the motions t o d i s m i s s s h o u l d be d e n i e d because 

she was a s s e r t i n g a c l a i m t h a t , i f § 16-49-23 g r a n t e d the 

b o a r d the power t o d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y 

employees, her d i s m i s s a l was i n v a l i d because the b o a r d had not 

taken any a c t i o n t o d e l e g a t e i t s power t o d i s m i s s u n i v e r s i t y 

employees. Indeed, we f i n d no i n d i c a t i o n i n the r e c o r d t h a t 

M c G l a t h e r y argued t o the t r i a l c o u r t t h a t she was a s s e r t i n g 

such a c l a i m a t any time b e f o r e she f i l e d her postjudgment 

motion. She d i d argue t h a t she was a s s e r t i n g such a c l a i m i n 

her postjudgment motion; however, a t t h a t p o i n t , t h a t argument 

c o n s t i t u t e d a new l e g a l argument b e i n g p r e s e n t e d f o r the f i r s t 

time i n a postjudgment motion. 

"'"[A] t r i a l c o u r t has the d i s c r e t i o n t o c o n s i d e r a new 

l e g a l argument i n a post-judgment motion, but i s not r e q u i r e d 

t o do s o . " ' " E s p i n o z a v. Rudolph, 46 So. 3d 403, 416 ( A l a . 

2010) ( q u o t i n g S p e c i a l A s s e t s , L.L.C. v. Chase Home F i n . ,  

L.L.C., 991 So. 2d 668, 678 ( A l a . 2007), q u o t i n g i n t u r n Green  

Tree Acceptance, I n c . v. B l a l o c k , 525 So. 2d 1366, 1369 ( A l a . 

1988)). The t r i a l c o u r t ' s o r d e r denying M c G l a t h e r y ' s 
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postjudgment motion s t a t e d : " T h i s m a t t e r comes b e f o r e the 

Court on [McGlathery's] M o t i o n t o A l t e r , Amend, or Vacate 

f i l e d on May 20, 2011. Having r e v i e w e d and c o n s i d e r e d the 

motion and the response by Defendants t h e r e t o , the Court 

hereby DENIES the motion a t t h i s t i m e . " In S p e c i a l A s s e t s , 

s u p r a , S p e c i a l A s s e t s , L.L.C. ( " S p e c i a l A s s e t s " ) , and F i r s t 

P r o p e r t i e s , L.L.C. ( " F i r s t P r o p e r t i e s " ) , f i l e d a postjudgment 

motion i n which they p r e s e n t e d a new l e g a l argument. The t r i a l 

c o u r t ' s o r d e r denying the postjudgment motion s t a t e d : " ' A f t e r 

c o n s i d e r a t i o n of [ F i r s t P r o p e r t i e s and S p e c i a l A s s e t s ' 

postjudgment motion] and [Chase F i n a n c e ' s ] response t h e r e t o , 

the C ourt c o n c l u d e s t h a t the motion i s due t o be d e n i e d . ' " 991 

So. 2d a t 676-77. F i r s t P r o p e r t i e s and S p e c i a l A s s e t s 

contended on a p p e a l t h a t the word " c o n s i d e r a t i o n " i n t h a t 

o r d e r meant t h a t the t r i a l c o u r t had c o n s i d e r e d and r u l e d on 

the m e r i t s of the new l e g a l argument t h e y had p r e s e n t e d i n 

t h e i r postjudgment motion. The supreme c o u r t r e j e c t e d t h a t 

argument, s t a t i n g t h a t the g e n e r a l language the t r i a l c o u r t 

had used i n denying the postjudgment motion d i d not i n d i c a t e 

t h a t i t had c o n s i d e r e d the m e r i t s of the new l e g a l argument 

and t h a t the supreme c o u r t would not presume t h a t the t r i a l 
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c o u r t had done so. 991 So. 2d a t 677-78. 

L i k e the t r i a l c o u r t ' s g e n e r a l language denying the 

postjudgment motion i n S p e c i a l A s s e t s , the t r i a l c o u r t ' s 

g e n e r a l language denying M c G l a t h e r y ' s postjudgment motion i n 

the p r e s e n t case does not i n d i c a t e t h a t the t r i a l c o u r t 

c o n s i d e r e d the m e r i t s of the new l e g a l argument M c G l a t h e r y had 

p r e s e n t e d i n t h a t motion, and we w i l l not presume t h a t i t d i d 

so. I d . 

M c G l a t h e r y has not o f f e r e d any j u s t i f i c a t i o n f o r her 

d e l a y i n p r e s e n t i n g her new l e g a l argument. T h e r e f o r e , the 

t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n i n r e f u s i n g t o g r a n t 

M c G l a t h e r y ' s postjudgment motion on the b a s i s of her new l e g a l 

argument. See E s p i n o z a , 46 So. 3d a t 416. When a t r i a l c o u r t 

does not exceed i t s d i s c r e t i o n i n r e f u s i n g t o c o n s i d e r a new 

l e g a l argument i n a postjudgment motion, an a p p e l l a t e c o u r t 

w i l l not r e v e r s e the judgment of the t r i a l c o u r t on the b a s i s 

of t h a t new l e g a l argument. I d . T h e r e f o r e , i n the p r e s e n t 

case, because the t r i a l c o u r t d i d not exceed i t s d i s c r e t i o n i n 

r e f u s i n g t o c o n s i d e r the new l e g a l argument i n M c G l a t h e r y ' s 

postjudgment motion, we w i l l not r e v e r s e the t r i a l c o u r t ' s 

judgment on the b a s i s of t h a t new l e g a l argument. I d . 
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On r e h e a r i n g , M c G l a t h e r y argues f o r the f i r s t time t h a t 

the t r i a l c o u r t e r r e d because, she says, i t d i d not g i v e her 

an o p p o r t u n i t y t o amend her c o m p l a i n t t o a l l e g e a c l a i m t h a t , 

i f § 16-49-23 g r a n t e d the bo a r d the power t o d e l e g a t e i t s 

power t o d i s m i s s u n i v e r s i t y employees, her d i s m i s s a l was 

i n v a l i d because the b o a r d had t a k e n no a c t i o n t o d e l e g a t e t h a t 

power. However, a p p e l l a t e c o u r t s do not c o n s i d e r arguments 

r a i s e d f o r the f i r s t time on r e h e a r i n g . See Water Works &  

Sewer Bd. of Selma v. Randolph, 833 So. 2d 604, 608-09 ( A l a . 

2002) ( o p i n i o n on a p p l i c a t i o n f o r r e h e a r i n g ) . 

M c G l a t h e r y a l s o argues t h a t the t r i a l c o u r t e r r e d on the 

ground t h a t i t s t a t e d i n i t s judgment t h a t , " i f [McGlathery's] 

c o n t e n t i o n s [ t h a t § 16-49-23 d i d not p e r m i t the b o a r d t o 

d e l e g a t e i t s powers] were c o r r e c t , then [McGlathery] must a l s o 

a l l e g e t h a t her employment w i t h the U n i v e r s i t y was approved by 

the Board." However, because we have c o n c l u d e d t h a t the t r i a l 

c o u r t c o r r e c t l y c o n c l u d e d t h a t § 16-49-23 p e r m i t t e d the bo a r d 

t o d e l e g a t e i t s powers, the i s s u e whether t h a t statement of 

the t r i a l c o u r t i s c o r r e c t i s moot. 

Mc G l a t h e r y next argues t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g her c l a i m of i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s 
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or c o n t r a c t u a l r e l a t i o n s a g a i n s t Vaughn i n her i n d i v i d u a l 

c a p a c i t y on the ground t h a t Vaughn, as a co-employee of 

Mc G l a t h e r y , was not a " t h i r d p a r t y " or a " s t r a n g e r " t o the 

r e l a t i o n s h i p between M c G l a t h e r y and the u n i v e r s i t y because, 

M c G l a t h e r y says, she a l l e g e d i n her c o m p l a i n t t h a t Vaughn's 

a c t i o n s were beyond her a u t h o r i t y and m a l i c i o u s . 

The supreme c o u r t has h e l d t h a t a co-employee of a 

p l a i n t i f f w i l l be deemed a t h i r d p a r t y or a s t r a n g e r t o a 

b u s i n e s s or c o n t r a c t u a l r e l a t i o n s h i p between the p l a i n t i f f and 

the employer o n l y i f the co-employee was " ' " a c t i n g o u t s i d e 

[ h i s or her] scope of employment and [was] a c t i n g w i t h a c t u a l 

m a l i c e . . . . " ' " Hanson v. New Tech., I n c . , 594 So. 2d 96, 102 

( A l a . 1992) ( q u o t i n g Perlman v. S h u r e t t , 567 So. 2d 1296, 1297 

( A l a . 1990), q u o t i n g i n t u r n Hickman v. Winston Cnty. Hosp.  

Bd. , 508 So. 2d 237, 239 ( A l a . 1987)). However, i n t h i s 

c o n t e x t , the supreme c o u r t appears t o use the phrase "scope of 

a u t h o r i t y " i n t e r c h a n g e a b l y w i t h the phrase "scope of 

employment." For example, i n Hanson, a f t e r q u o t i n g Perlman f o r 

the p r o p o s i t i o n t h a t a co-employee c o u l d be l i a b l e f o r 

i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s or c o n t r a c t u a l 

r e l a t i o n s o n l y i f the co-employee was " ' " a c t i n g o u t s i d e [ h i s 
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or her] scope of employment and [was] a c t i n g w i t h a c t u a l 

m a l i c e , " ' " 594 So. 2d a t 102, the supreme c o u r t a f f i r m e d a 

summary judgment i n f a v o r of a co-employee defendant w i t h 

r e s p e c t t o the p l a i n t i f f ' s c l a i m of i n t e n t i o n a l i n t e r f e r e n c e 

w i t h b u s i n e s s or c o n t r a c t u a l r e l a t i o n s because the supreme 

c o u r t c o n c l u d e d "not o n l y t h a t [the p l a i n t i f f ] f a i l e d t o 

e s t a b l i s h t h a t [the co-employee defendant] was a c t i n g o u t s i d e 

the scope of her a u t h o r i t y but a l s o t h a t [the p l a i n t i f f ] 

f a i l e d t o e s t a b l i s h t h a t [the co-employee defendant's] a c t i o n s 

were taken m a l i c i o u s l y , " 594 So. 2d a t 103 (emphasis added). 

M c G l a t h e r y a l l e g e d t h a t Vaughn was a c t i n g w i t h o u t a u t h o r i t y 

and m a l i c i o u s l y when she a l l e g e d l y d i s m i s s e d M c G l a t h e r y . We 

c onclude t h a t those a l l e g a t i o n s s u f f i c i e n t l y a l l e g e d t h a t 

Vaughn was a t h i r d p a r t y or a s t r a n g e r t o the r e l a t i o n s h i p 

between M c G l a t h e r y and the u n i v e r s i t y t o w i t h s t a n d Vaughn's 

motion t o d i s m i s s . See Hanson. T h e r e f o r e , the t r i a l c o u r t 

e r r e d i n s o f a r as i t c o n c l u d e d t h a t M c G l a t h e r y ' s c l a i m of 

i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s or c o n t r a c t u a l 

r e l a t i o n s f a i l e d t o s t a t e a c l a i m upon which r e l i e f c o u l d be 

g r a n t e d based on i t s d e t e r m i n a t i o n t h a t M c G l a t h e r y had f a i l e d 

t o a l l e g e t h a t Vaughn was a t h i r d p a r t y or a s t r a n g e r t o the 
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r e l a t i o n s h i p between M c G l a t h e r y and the u n i v e r s i t y . 

M c G l a t h e r y a l s o argues t h a t the t r i a l c o u r t e r r e d i n 

d i s m i s s i n g her c l a i m of i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s 

or c o n t r a c t u a l r e l a t i o n s a g a i n s t Vaughn i n her i n d i v i d u a l 

c a p a c i t y on the ground t h a t Vaughn was e n t i t l e d t o S t a t e - a g e n t 

immunity. Among o t h e r t h i n g s , M c G l a t h e r y argues t h a t she 

a l l e g e d t h a t Vaughn's a c t i o n s "were w i l l f u l , m a l i c i o u s , 

f r a u d u l e n t , i n bad f a i t h , beyond her a u t h o r i t y , and/or under 

a m i s t a k e n i n t e r p r e t a t i o n of law" and t h a t those a l l e g a t i o n s 

were s u f f i c i e n t t o d e f e a t a motion t o d i s m i s s based on S t a t e -

agent immunity. In Ex p a r t e B u t t s , 775 So. 2d 173, 177-78 

( A l a . 2000), a m a j o r i t y of the supreme c o u r t adopted the t e s t 

f o r d e t e r m i n i n g when S t a t e employees sued i n t h e i r i n d i v i d u a l 

c a p a c i t i e s are e n t i t l e d t o a s s e r t the defense of S t a t e - a g e n t 

immunity s e t f o r t h i n the p l u r a l i t y o p i n i o n i n Ex p a r t e  

Cranman, 791 So. 2d 392, 405 ( A l a . 2000). Under t h a t t e s t , a 

S t a t e agent " ' s h a l l not be immune from c i v i l l i a b i l i t y i n h i s 

or her p e r s o n a l c a p a c i t y ... when the S t a t e agent a c t s 

w i l l f u l l y , m a l i c i o u s l y , f r a u d u l e n t l y , i n bad f a i t h , beyond h i s 

or her a u t h o r i t y , or under a m i s t a k e n i n t e r p r e t a t i o n of the 

law.'" B u t t s , 775 So. 2d a t 178 ( q u o t i n g Ex p a r t e Cranman, 792 
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So. 2d 392, 405 ( A l a . 2000). Thus, M c G l a t h e r y ' s a l l e g a t i o n s 

t h a t Vaughn's a c t i o n s "were w i l l f u l , m a l i c i o u s , f r a u d u l e n t , i n 

bad f a i t h , beyond her a u t h o r i t y , and/or under a m i s t a k e n 

i n t e r p r e t a t i o n of law" were s u f f i c i e n t t o d e f e a t a motion t o 

d i s m i s s based on S t a t e - a g e n t immunity. T h e r e f o r e , the t r i a l 

c o u r t e r r e d i n s o f a r as i t c o n c l u d e d t h a t M c G l a t h e r y ' s c l a i m of 

i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s or c o n t r a c t u a l 

r e l a t i o n s f a i l e d t o s t a t e a c l a i m upon which r e l i e f c o u l d be 

g r a n t e d based on the defense of S t a t e - a g e n t immunity. 

A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment 

i n s o f a r as i t d i s m i s s e d M c G l a t h e r y ' s c l a i m of i n t e n t i o n a l 

i n t e r f e r e n c e w i t h b u s i n e s s or c o n t r a c t u a l r e l a t i o n s a g a i n s t 

Vaughn i n her i n d i v i d u a l c a p a c i t y and remand the cause f o r 

f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . In a l l o t h e r 

r e s p e c t s , we a f f i r m the t r i a l c o u r t ' s judgment. 

APPLICATION FOR REHEARING GRANTED; OPINION OF APRIL 13, 

2012, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED IN PART; 

REVERSED IN PART; AND REMANDED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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