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Baxley, D i l l a r d , Dauphin, McKnight & James and Randy James 

v. 

Steven D. Burt 
Appeal from Calhoun C i r c u i t Court 

(CV-11-77) 

PER CURIAM. 

B a x l e y , D i l l a r d , Dauphin, McKnight & James ("the law 

f i r m " ) and Randy James, an a t t o r n e y i n the law f i r m , a p p e a l 

from a judgment i n f a v o r of Steven D. B u r t . We r e v e r s e and 

remand. 
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In 2003, C o r n e t t P u b l i s h i n g Company ("Cornett") f i l e d a 

c i v i l a c t i o n ("the C o r n e t t a c t i o n " ) a g a i n s t T a r g e t Media 

P a r t n e r s , I n c . ("Target M e d i a " ) , and o t h e r p a r t i e s i n the 

Calhoun C i r c u i t C o u r t . James and the law f i r m r e p r e s e n t e d 

T a r g e t Media i n the C o r n e t t a c t i o n . 

B u r t , a former employee of T a r g e t Media, had taken 

photographs ("the photographs") f o r T a r g e t Media w h i l e i n i t s 

employ and had p r o v i d e d c o p i e s of the photographs t o N e a l 

Moore, one of the a t t o r n e y s r e p r e s e n t i n g C o r n e t t . 

S u b s e q u e n t l y , James and the law f i r m s e r v e d B u r t w i t h a 

subpoena i n the C o r n e t t a c t i o n r e q u i r i n g him t o appear f o r a 

d e p o s i t i o n on F e b r u a r y 18, 2008, and t o produce a t h i s 

d e p o s i t i o n c o p i e s of any photographs he had p r o v i d e d t o 

C o r n e t t or i t s a t t o r n e y s . B u r t appeared f o r h i s d e p o s i t i o n on 

F e b r u a r y 18, 2008, but d i d not b r i n g c o p i e s of the photographs 

w i t h him. James and the law f i r m f i l e d a motion f o r an o r d e r 

c o m p e l l i n g B u r t t o produce c o p i e s of the photographs. On March 

17, 2008, the judge i n the C o r n e t t a c t i o n e n t e r e d a w r i t t e n 

o r d e r ("the w r i t t e n order") s t a t i n g : "Mr. Steve B u r t h a v i n g 

been subpoenaed by T a r g e t Media P a r t n e r s , I n c . , he i s 

i n s t r u c t e d t o make the r e q u e s t e d documents a v a i l a b l e f o r 
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i n s p e c t i o n and c o p y i n g t o the r e q u e s t i n g p a r t y . " (Emphasis 

added.) 

B u r t t e s t i f i e d t h a t , a f t e r he r e c e i v e d the w r i t t e n o r d e r , 

he had a c o n v e r s a t i o n w i t h the judge i n the C o r n e t t a c t i o n . 

There i s no ev i d e n c e i n the r e c o r d i n d i c a t i n g t h a t t h i s 

c o n v e r s a t i o n was on the r e c o r d . A c c o r d i n g t o B u r t , he t o l d the 

judge i n the C o r n e t t a c t i o n t h a t t h e r e were 40,000 of the 

photographs, t h a t they were on B u r t ' s p e r s o n a l computer a l o n g 

w i t h B u r t ' s wedding photographs and o t h e r p e r s o n a l 

photographs, and t h a t B u r t wanted t o make c o p i e s of the 

photographs f o r James i n s t e a d of a l l o w i n g James t o i n s p e c t the 

photographs on B u r t ' s computer and copy them. A c c o r d i n g t o 

B u r t , the judge i n the C o r n e t t a c t i o n t o l d B u r t t h a t he c o u l d 

copy the photographs h i m s e l f and b i l l h a l f the c o s t t o C o r n e t t 

and the o t h e r h a l f t o T a r g e t Media. There i s no ev i d e n c e i n 

the r e c o r d i n d i c a t i n g t h a t James or any o t h e r employee of the 

law f i r m were p r e s e n t when B u r t a l l e g e d l y had t h i s 

c o n v e r s a t i o n w i t h the judge i n the C o r n e t t a c t i o n . Moreover, 

t h e r e i s no ev i d e n c e i n the r e c o r d i n d i c a t i n g t h a t the judge 

i n the C o r n e t t a c t i o n ever m e m o r i a l i z e d i n w r i t i n g h i s a l l e g e d 

o r a l o r d e r g r a n t i n g B u r t p e r m i s s i o n t o copy the photographs 
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h i m s e l f and t o b i l l C o r n e t t and T a r g e t Media f o r d o i n g so. 

F u r t h e r m o r e , t h e r e i s no e v i d e n c e i n d i c a t i n g t h a t , b e f o r e B u r t 

undertook t o copy the photographs h i m s e l f , James and the law 

f i r m agreed t h a t B u r t c o u l d copy the photographs h i m s e l f and 

t h a t James and the law f i r m would pay him f o r d o i n g so. 

B u r t t e s t i f i e d t h a t , subsequent t o h i s c o n v e r s a t i o n w i t h 

the judge i n the C o r n e t t a c t i o n , he spent a p p r o x i m a t e l y 100 

hours p u t t i n g c o p i e s of the photographs on 3 compact d i s k s , 

t h a t he gave the 3 compact d i s k s t o Moore, and t h a t Moore gave 

James a copy of the 3 compact d i s k s . In a d d i t i o n , B u r t 

t e s t i f i e d t h a t , a f t e r he gave the 3 compact d i s k s t o Moore, 

B u r t a t t e n d e d a h e a r i n g i n the C o r n e t t a c t i o n and t h a t Moore 

and Ron H e l d , an a t t o r n e y r e p r e s e n t i n g Ed Leader, one of the 

defendants i n the C o r n e t t a c t i o n , were a l s o p r e s e n t a t t h a t 

h e a r i n g . There i s no e v i d e n c e i n the r e c o r d i n d i c a t i n g t h a t 

James or any o t h e r employee of the law f i r m was p r e s e n t a t 

t h a t h e a r i n g . B u r t t e s t i f i e d t h a t , d u r i n g t h a t h e a r i n g , the 

judge asked B u r t i f he had h i s b i l l s f o r c o p y i n g the 

photographs w i t h him, t h a t B u r t t o l d the judge he d i d , t h a t 

the judge t o l d B u r t t o g i v e one of the b i l l s t o Moore and the 

o t h e r b i l l t o H e l d , and t h a t the judge t o l d Moore and H e l d t o 
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pay the b i l l s . Each b i l l t o t a l e d $1,715. B u r t a d m i t t e d t h a t 

t h a t h e a r i n g was not r e c o r d e d . There i s no e v i d e n c e i n the 

r e c o r d i n d i c a t i n g t h a t the judge i n the C o r n e t t a c t i o n ever 

m e m o r i a l i z e d i n w r i t i n g h i s a l l e g e d o r a l o r d e r d i r e c t i n g Moore 

and H e l d t o pay the b i l l s B u r t had g i v e n them a t t h a t h e a r i n g 

or t h a t the judge i n the C o r n e t t a c t i o n ever o r d e r e d James or 

the law f i r m , e i t h e r o r a l l y or i n w r i t i n g , t o pay the b i l l 

B u r t had g i v e n H e l d . I t i s u n d i s p u t e d t h a t Moore p a i d the b i l l 

B u r t had g i v e n him a t t h a t h e a r i n g and t h a t the b i l l B u r t had 

g i v e n H e l d was never p a i d by anyone. 

On October 21, 2010, B u r t sued James and the law f i r m i n 

the s m a l l - c l a i m s d i v i s i o n of the Calhoun D i s t r i c t C o u r t ("the 

d i s t r i c t c o u r t " ) , s e e k i n g payment of the $1,715 b i l l B u r t had 

g i v e n H e l d a t the h e a r i n g i n the C o r n e t t a c t i o n . Answering, 

James and the law f i r m d e n i e d t h a t they were o b l i g a t e d t o pay 

the b i l l . F o l l o w i n g a bench t r i a l , the d i s t r i c t c o u r t , on 

F e b r u a r y 28, 2011, e n t e r e d a judgment i n f a v o r of B u r t and 

awarded him damages i n the amount of $1,715 p l u s c o u r t c o s t s . 

On March 11, 2011, James and the law f i r m a p p e a l e d t o the 

Calhoun C i r c u i t C o u r t , and the a p p e a l was a s s i g n e d t o a 

d i f f e r e n t judge ("the t r i a l judge") than the one who had been 
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a s s i g n e d t o the C o r n e t t a c t i o n . F o l l o w i n g a bench t r i a l , the 

t r i a l j u d g e , on F e b r u a r y 7, 2012, e n t e r e d the f o l l o w i n g 

judgment: 

"Th i s i s an a p p e a l f r o m D i s t r i c t C o u r t . 

" [ B u r t ] p r o v i d e d over Seven Thousand (7,000) 
p i c t u r e s f r o m a group o f over T h i r t y - f i v e Thousand 
(35,000) p i c t u r e s i n CV-2003-789. 

"To a c c o m p l i s h t h i s t a s k , i t took n i n e t y - e i g h t 
hours a t T h i r t y - f i v e D o l l a r s ($35.00) per hour. Mr. 
N e a l Moore p a i d h i s share o f One Thousand, Seven 
Hundred, F i f t e e n D o l l a r s ($1,715.00). The [ l a w f i r m 
and James] d i d not pay t h e i r s hare. 

"The C o u r t f i n d s f o r [ B u r t ] and a g a i n s t the [ l a w 
f i r m and James] i n the amount o f One Thousand, Seven 
Hundred, F i f t e e n D o l l a r s ($1,715.00) p l u s c o u r t 
c o s t s . " 

The law f i r m and James t i m e l y a p pealed t o t h i s c o u r t on March 

6, 2012. 

"'"[W]hen a t r i a l c o u r t s i t s i n judgment on f a c t s 
t h a t are u n d i s p u t e d , an a p p e l l a t e c o u r t w i l l 
d etermine whether the t r i a l c o u r t m i s a p p l i e d the law 
t o those u n d i s p u t e d f a c t s . " ' H a r r i s v. McKenzie, 703 
So. 2d 309, 313 ( A l a . 1997) ( q u o t i n g C r a i g C o n s t r .  
Co., I n c . v. H e n d r i x , 568 So. 2d 752, 756 ( A l a . 
1990)). The ore tenus 'standard's presumption of 
c o r r e c t n e s s has no a p p l i c a t i o n t o a t r i a l c o u r t ' s 
c o n c l u s i o n s on q u e s t i o n s of law.' Beavers [v. Walker  
C o u n t y ] , 645 So. 2d [1365] a t 1372 [ ( A l a . 1 9 9 4 ) ] . 
'[O]n a p p e a l , the r u l i n g on a q u e s t i o n of law 
c a r r i e s no presumption of c o r r e c t n e s s , and t h i s 
C o u r t ' s r e v i e w i s de novo.' Ex p a r t e Graham, 702 So. 
2d 1215, 1221 ( A l a . 1997)." 
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Rogers Found. R e p a i r , I n c . v. P o w e l l , 748 So. 2d 869, 871 

( A l a . 1999). 

James and the law f i r m argue t h a t the t r i a l judge e r r e d 

i n e n t e r i n g a judgment i n f a v o r of B u r t because, t h e y say, 

they were not o b l i g a t e d t o pay the b i l l B u r t had g i v e n H e l d a t 

the h e a r i n g i n the C o r n e t t a c t i o n . We agree. 

N e i t h e r the a l l e g e d o r a l o r d e r of the judge i n the 

C o r n e t t a c t i o n g r a n t i n g B u r t p e r m i s s i o n t o copy the 

photographs h i m s e l f and t o b i l l the p a r t i e s f o r d o i n g so nor 

t h a t judge's a l l e g e d o r a l o r d e r d i r e c t i n g H e l d t o pay the b i l l 

B u r t had g i v e n him a t the h e a r i n g i n the C o r n e t t a c t i o n were 

m e m o r i a l i z e d i n w r i t i n g . R u l e 5 8 ( a ) , A l a . R. C i v . P., 

p r o v i d e s : 

"A judge may render an o r d e r or a judgment: (1) by 
e x e c u t i n g a s e p a r a t e w r i t t e n document, (2) by 
i n c l u d i n g the o r d e r or judgment i n a j u d i c i a l 
o p i n i o n , (3) by e n d o r s i n g upon a motion the words 
' g r a n t e d , ' ' d e n i e d , ' 'moot,' or words of s i m i l a r 
i m p o r t , and d a t i n g and s i g n i n g or i n i t i a l i n g i t , (4) 
by making or c a u s i n g t o be made a n o t a t i o n i n the 
c o u r t r e c o r d s , or (5) by e x e c u t i n g and t r a n s m i t t i n g 
an e l e c t r o n i c document t o the e l e c t r o n i c - f i l i n g 
s ystem." 

In Ex p a r t e Chamblee, 899 So. 2d 244, 248 ( A l a . 2004), the 

supreme c o u r t s t a t e d : 

" A l t h o u g h Rule 58(a) r e l a t e s s i m p l y t o the 
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' r e n d i t i o n ' of judgments and o r d e r s , whereas Rule 
58(c) d e s c r i b e s the f o r m a l i t i e s t h a t must a t t e n d the 
' e n t r y ' of a judgment or o r d e r , even Rule 58(a) 
r e q u i r e s , i n each i n s t a n c e , a w r i t t e n 
m e m o r i a l i z a t i o n by the judge of h i s or her r e n d i t i o n 
of t he o r d e r or judgment i n q u e s t i o n . S t a t e d 
o t h e r w i s e , R u l e 58(a) does not a l l o w f o r an o r a l  
r e n d i t i o n of a judgment or o r d e r . " 

(Emphasis added.) A l t h o u g h Rule 58(a) has been amended s i n c e 

Chamblee was d e c i d e d , t h a t r u l e s t i l l does not a l l o w f o r an 

o r a l r e n d i t i o n of a judgment or o r d e r . Consequently, because 

the r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the a l l e g e d 

o r a l o r d e r s of the judge i n the C o r n e t t a c t i o n upon which B u r t 

r e l i e s were m e m o r i a l i z e d i n w r i t i n g and because the r e c o r d 

c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t the judge i n the C o r n e t t 

a c t i o n ever o r d e r e d James and the law f i r m , e i t h e r o r a l l y or 

i n w r i t i n g , t o pay the b i l l B u r t had g i v e n H e l d , the t r i a l 

judge e r r e d i n s o f a r as he may have based h i s judgment i n f a v o r 

of B u r t on the t h e o r y t h a t t h e judge i n the C o r n e t t a c t i o n 

had o r d e r e d James and the law f i r m t o pay the b i l l B u r t had 

g i v e n H e l d . 

Moreover, the r e c o r d c o n t a i n s no e v i d e n c e i n d i c a t i n g t h a t 

James and the law f i r m ever agreed t o pay B u r t f o r c o p y i n g the 

photographs. T h e r e f o r e , the t r i a l judge e r r e d i n s o f a r as he 

may have based h i s judgment i n f a v o r of B u r t on the t h e o r y 
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t h a t James and the law f i r m were c o n t r a c t u a l l y o b l i g a t e d t o 

pay the b i l l B u r t had g i v e n H e l d . See, e.g., S t a t e Farm F i r e  

& Cas. Co. v. W i l l i a m s , 926 So. 2d 1008, 1013 ( A l a . 2005) ("In 

o r d e r t o p r e v a i l on a b r e a c h - o f - c o n t r a c t c l a i m , a p l a i n t i f f 

must e s t a b l i s h : (1) the e x i s t e n c e of a v a l i d c o n t r a c t b i n d i n g  

the p a r t i e s , (2) h i s own performance under the c o n t r a c t , (3) 

the d e f e n d a n t ' s nonperformance under the c o n t r a c t , and (4) 

r e s u l t i n g damages." (emphasis added)). 

A c c o r d i n g l y , we r e v e r s e the judgment e n t e r e d by the t r i a l 

judge and remand the cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t 

w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Pi t t m a n , Bryan, Thomas, and Moore, J J . , concur. 

Thompson, P.J., concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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