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Benjamin L. L i t t l e a p p e a l s from a summary judgment 

e n t e r e d by the Calhoun C i r c u i t C ourt ("the t r i a l c o u r t " ) i n 

f a v o r of C o n s o l i d a t e d P u b l i s h i n g Company ("CPC") and Megan 

N i c h o l s . 

The e v i d e n c e the p a r t i e s s u b m i t t e d i n support o f , and i n 

o p p o s i t i o n t o , N i c h o l s and CPC's motion f o r a summary judgment 

tended t o show the f o l l o w i n g . L i t t l e , a C h r i s t i a n m i n i s t e r , 

has been an A n n i s t o n c i t y c ouncilman s i n c e h i s e l e c t i o n i n 

2000. In e a r l y 2007, L i t t l e , a c t i n g on the recommendation of 

P h i l l i p White, then mayor of Uniontown, c o n t a c t e d Yolanda 

J a c k s o n , a human-resource-management c o n s u l t a n t , about 

p o s s i b l y a d d r e s s i n g what L i t t l e c o n s i d e r e d t o be the 

s u b s t a n d a r d human-resources p r a c t i c e s of the C i t y of A n n i s t o n 

("the c i t y " ) . On F e b r u a r y 10, 2007, L i t t l e drove t o Uniontown 

t o p i c k up J a c k s o n , and the two of them went t o Demopolis f o r 

d i n n e r , a l l a t the expense of the c i t y . L i t t l e and J a c k s o n 

t a l k e d f o r between 90 minutes and 2 hours, and then L i t t l e 

drove J a c k s o n back t o Uniontown, dropped her a t the c i t y h a l l , 

and r e t u r n e d t o A n n i s t o n . The next day, J a c k s o n sent her 

resume t o L i t t l e , i n d i c a t i n g her w i l l i n g n e s s t o a s s i s t i n 

d e v e l o p i n g new human-resources p o l i c i e s and p r o c e d u r e s f o r the 

2 



2090705 

c i t y . L i t t l e recommended Jackson t o the o t h e r c i t y - c o u n c i l 

members, but, a t t h a t t i m e , t h e y a p p a r e n t l y showed l i t t l e 

i n t e r e s t i n h a v i n g Jackson p e r f o r m an a u d i t of the c i t y ' s 

human-resources p r a c t i c e s . 

A year l a t e r , however, the c i t y c o u n c i l renewed i t s 

i n t e r e s t i n the m a t t e r and L i t t l e , a f t e r meeting a g a i n w i t h 

J a c k s o n i n Uniontown, a r r a n g e d f o r Mayor White and her t o 

a t t e n d a c i t y - c o u n c i l meeting i n A p r i l 2008. A t t h a t meeting, 

Jackson i n f o r m e d the c o u n c i l of her q u a l i f i c a t i o n s and Mayor 

White r e l a t e d the s u c c e s s of Jackson's e f f o r t s i n h e l p i n g 

Uniontown w i t h i t s human-resources problems. The c i t y c o u n c i l 

v o t e d 5-0 t o pay J a c k s o n $2, 500 t o p e r f o r m an a u d i t of the 

c i t y ' s human-resources p r a c t i c e s . F o l l o w i n g the c o u n c i l 

meeting, L i t t l e took Jackson and Mayor White t o d i n n e r i n 

A n n i s t o n . 

Jackson performed the a u d i t . D u r i n g the a u d i t i n g 

p r o c e s s , Jackson d i d not meet p e r s o n a l l y w i t h L i t t l e , but she 

d i d t a l k w i t h him on the t e l e p h o n e s e v e r a l t i m e s . A f t e r the 

a u d i t was completed, L i t t l e drove t o Uniontown and t a l k e d w i t h 

Jackson about the a u d i t f o r about 20 minutes. The r e c o r d does 

not i n d i c a t e any o t h e r i n t e r a c t i o n between L i t t l e and Jackson. 
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In November 2008, John Spain was e l e c t e d t o the A n n i s t o n 

c i t y c o u n c i l . At a c i t y - c o u n c i l meeting conducted a t some 

p o i n t i n F e b r u a r y 2009, Spain q u e s t i o n e d the u s e f u l n e s s of the 

a u d i t conducted by Jackson and s t a t e d h i s i n t e n t i o n t o 

i n v e s t i g a t e the m a t t e r . N i c h o l s , a r e p o r t e r f o r The A n n i s t o n 

S t a r , a newspaper owned and p u b l i s h e d by CPC, i n t e r v i e w e d 

S p a i n and L i t t l e a f t e r the meeting. Based on her notes from 

the meeting and her i n t e r v i e w s , N i c h o l s wrote an a r t i c l e t h a t 

appeared on the f r o n t page of The A n n i s t o n S t a r on F e b r u a r y 

19, 2009, under the h e a d l i n e : "Spain wants i n v e s t i g a t i o n i n t o 

HR a u d i t o r d e r e d by L i t t l e . " In t h a t a r t i c l e , N i c h o l s r e l a t e d 

some f a c t s and the o p i n i o n s of c e r t a i n c i t y o f f i c i a l s , 

i n c l u d i n g S p a i n , t h a t i n d i c a t e d t h a t the a u d i t had been 

conducted p o o r l y and had y i e l d e d n o t h i n g p r o d u c t i v e . In 

a d d i t i o n , the a r t i c l e s t a t e d : 

" S p a i n a l s o s a i d t h e r e i s a buzz i n the c i t y 
t h a t L i t t l e had or has a p e r s o n a l r e l a t i o n s h i p w i t h 
Jackson and t h a t ' s why he pushed f o r her h i r i n g l a s t 
y ear. 

" ' I f t h i s i s not the case, i t ' s v e r y u n f a i r t o 
Councilman L i t t l e , ' S p a i n s a i d . ' I f t h e r e i s 
substance t o i t , i t needs t o be d i s c l o s e d . ' 

" L i t t l e , who i s not m a r r i e d , s a i d he i s not 
i n v o l v e d p e r s o n a l l y w i t h J ackson. 
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" ' I know a l o t of p e o p l e , ' he s a i d . 'But I've 
never had a r e l a t i o n s h i p w i t h t h a t g i r l . And i f I 
d i d have a r e l a t i o n s h i p w i t h h e r , t h a t wouldn't 
r e l a t e t o the c i t y anyway.' 

" S e v e r a l attempts t o r e a c h Jackson t h i s week 

f a i l e d . " 

N i c h o l s s u b m i t t e d an a f f i d a v i t i n support of the motion 

f o r a summary judgment i n which she s t a t e d t h a t , i n her 

i n t e r v i e w w i t h S p a i n , he made the statements t h a t were 

a t t r i b u t e d t o him i n the a r t i c l e . N i c h o l s s t a t e d t h a t i t had 

been her u n d e r s t a n d i n g from statements made by Spain d u r i n g 

t h a t i n t e r v i e w t h a t " t h e r e were rumors i n the community t h a t 

C o u n c i l member L i t t l e may have been d a t i n g a c o n s u l t a n t h i r e d 

by the C i t y . " In her d e p o s i t i o n , N i c h o l s c l a r i f i e d t h a t S p a i n 

had a l s o i n d i c a t e d t o her t h a t t h e r e was a "buzz" t h a t L i t t l e 

had based h i s d e c i s i o n t o "push" f o r Jackson's h i r i n g because 

of t h e i r rumored p e r s o n a l r e l a t i o n s h i p . In b o t h her a f f i d a v i t 

and her d e p o s i t i o n t e s t i m o n y , N i c h o l s a t t e s t e d t h a t she had 

quoted Spain and L i t t l e a c c u r a t e l y i n the a r t i c l e . Bob D a v i s , 

the e d i t o r of The A n n i s t o n S t a r , t e s t i f i e d i n h i s d e p o s i t i o n 

t h a t he had c o n t r i b u t e d t o the a r t i c l e by n o t i n g t h a t L i t t l e 

was not a m a r r i e d man, i n o r d e r t o g i v e the a r t i c l e " g r e a t e r 

c o n t e x t . " 
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N i c h o l s s t a t e d i n her a f f i d a v i t t h a t she d i d not w r i t e 

the a r t i c l e out of i l l w i l l , s p i t e , or m a l i c e toward anyone. 

She s t a t e d t h a t she was s i m p l y r e p o r t i n g the words of Spain as 

t o l d t o her as p a r t of her j o b as a r e p o r t e r , which i n c l u d e d 

c o v e r i n g the meetings of the c i t y c o u n c i l . N i c h o l s f u r t h e r 

a t t e s t e d i n her a f f i d a v i t t h a t she had no concerns or doubts 

about the a c c u r a c y of the i n f o r m a t i o n quoted i n the s t o r y . 

She s t a t e d t h a t she had not i n v e s t i g a t e d whether, i n f a c t , a 

rumor was c i r c u l a t i n g about L i t t l e and Ja c k s o n ; she c o u l d 

v e r i f y o n l y t h a t Spain had a s s e r t e d as much. As f o r c h e c k i n g 

the f a c t u a l b a s i s of the a l l e g e d rumor, N i c h o l s t e s t i f i e d t h a t 

she had asked L i t t l e about the rumor and had attempted t o 

c o n t a c t J a c k s o n . N i c h o l s and Davis b o t h t e s t i f i e d t h a t t h e y 

had no reason t o doubt the v e r a c i t y of L i t t l e ' s d e n i a l . 

A l t h o u g h N i c h o l s had not been a b l e t o re a c h J a c k s o n , the 

a r t i c l e was p u b l i s h e d . H a r r y Brandt A y e r s , the p u b l i s h e r of 

The A n n i s t o n S t a r , t e s t i f i e d t h a t he knew Spain d i d not l i k e 

L i t t l e but t h a t no e d i t o r or o t h e r person employed by the 

newspaper had attempted t o a s c e r t a i n the f a c t u a l b a s i s of 

Spain's s t a t e m e n t s . 
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On F e b r u a r y 20, 2009, The A n n i s t o n S t a r p u b l i s h e d an 

e d i t o r i a l t h a t Davis had w r i t t e n t i t l e d : "Ben's g r e a t e s t h i t s : 

A l i t a n y of c r u m b l i n g p l a n s . " In t h a t e d i t o r i a l , D a vis wrote: 

"Most r e c e n t l y we've l e a r n e d more d e t a i l s about 
Councilman Ben L i t t l e ' s s w eetheart HR a u d i t d e a l . 
A t L i t t l e ' s u r g i n g , A n n i s t o n p a i d Yolanda Jackson of 
Uniontown $2,500 t o examine the c i t y ' s human 
r e s o u r c e s p r a c t i c e s . Working f o r what c i t y 
o f f i c i a l s say i s a few hours and she c l a i m s was 
s e v e r a l days, Jackson produced a r e p o r t t h a t i s 
v i r t u a l l y u s e l e s s . Not one recommendation has been 
implemented." 

Davis then r e c o u n t e d s e v e r a l o t h e r endeavors L i t t l e had 

undertaken w h i l e he was a councilman t h a t D a v i s c o n s i d e r e d t o 

have been u n s u c c e s s f u l . 

On F e b r u a r y 24, 2009, c o u n s e l f o r L i t t l e wrote a l e t t e r 

t o A y e r s , r e q u e s t i n g t h a t the newspaper r e t r a c t c e r t a i n 

statements c o n t a i n e d i n the a r t i c l e and the e n t i r e e d i t o r i a l , 

b o t h of which L i t t l e c o n s i d e r e d t o be f a l s e and m a l i c i o u s . 

S p e c i f i c a l l y , L i t t l e ' s c o u n s e l m a i n t a i n e d t h a t L i t t l e had not 

o r d e r e d the a u d i t or h i r e d J a c k s o n ; r a t h e r , he s a i d , the c i t y 

c o u n c i l had v o t e d 5-0 t o h i r e Jackson t o conduct the a u d i t . 

The e v i d e n c e , c o n s t r u e d i n a l i g h t most f a v o r a b l e t o L i t t l e , 

shows t h a t N i c h o l s a t t e n d e d the meeting a t which the c i t y 

c o u n c i l v o t e d t o h i r e J a c k s o n and t h a t N i c h o l s knew t h a t 
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L i t t l e had not " o r d e r e d " the a u d i t , as s t a t e d i n the h e a d l i n e 

above the i n i t i a l a r t i c l e r e p o r t i n g t h a t Spain wished t o 

i n v e s t i g a t e the c i r c u m s t a n c e s s u r r o u n d i n g the a u d i t . L i t t l e ' s 

c o u n s e l a l s o a s s e r t e d t h a t the a r t i c l e had r e p e a t e d f a l s e 

g o s s i p p r o v i d e d by S p a i n , who was d e s c r i b e d i n the l e t t e r as 

"a w e l l known opponent of Mr. L i t t l e on the c i t y c o u n c i l , " t o 

the e f f e c t t h a t L i t t l e had "pushed" f o r Jackson's h i r i n g 

because L i t t l e had a p e r s o n a l r e l a t i o n s h i p w i t h Jackson. 

L i t t l e ' s c o u n s e l f u r t h e r o b j e c t e d t o the c h a r a c t e r i z a t i o n of 

the a u d i t i n the e d i t o r i a l as a "sweethe a r t " d e a l t h a t L i t t l e 

had "urged" the c o u n c i l t o make. 

On F e b r u a r y 26, 2009, L i t t l e ' s c o u n s e l sent a proposed 

r e t r a c t i o n t o c o u n s e l f o r CPC. On Fe b r u a r y 27, 2009, i n an 

a r t i c l e t i t l e d "For the Records" t h a t was p r i n t e d on page two 

of t h a t day's e d i t i o n of The A n n i s t o n S t a r , the f o l l o w i n g 

appeared: 

"A h e a d l i n e f o r a Feb. 19 a r t i c l e i n The 
A n n i s t o n S t a r m i s c h a r a c t e r i z e d A n n i s t o n C i t y 
Councilman Ben L i t t l e ' s r o l e i n h i r i n g a c o n t r a c t o r 
t o a u d i t the c i t y ' s human r e s o u r c e s p r a c t i c e s . In 
f a c t , the c o u n c i l as a whole o r d e r e d the a u d i t . The 
S t a r a p o l o g i z e s t o Councilman L i t t l e f o r t h i s e r r o r . 

"Furthermore, the a r t i c l e quoted another c i t y 
c ouncilman c o n c e r n i n g the e x i s t e n c e of rumors 
c i r c u l a t i n g t h a t L i t t l e had some type of p e r s o n a l 
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r e l a t i o n s h i p w i t h the c o n t r a c t o r h i r e d by the e n t i r e 
c o u n c i l . In c o n t e x t , i t was c l e a r t h a t the per s o n 
quoted was not s t a t i n g whether or not the rumors 
were t r u e and the per s o n was e x p r e s s l y quoted as 
s a y i n g t h a t i f the rumors were u n t r u e , those 
s p r e a d i n g the rumors would be u n f a i r t o bot h L i t t l e 
and the c o n t r a c t o r . The A n n i s t o n S t a r wishes t o 
make a b s o l u t e l y c l e a r t h a t i t has not and i s not 
a l l e g i n g t h a t such a r e l a t i o n s h i p e x i s t s or t h a t 
such rumors have a f a c t u a l b a s i s . In f a c t , L i t t l e 
has vehemently d e n i e d such a r e l a t i o n s h i p e x i s t s . " 

L a t e r t h a t day, L i t t l e ' s c o u n s e l wrote CPC's c o u n s e l , 

o b j e c t i n g because he had not r e v i e w e d or approved the 

f o r e g o i n g a r t i c l e b e f o r e i t was p u b l i s h e d and demanding t h a t 

d i f f e r e n t wording appear on the f r o n t page of the newspaper. 

No f u r t h e r c o r r e c t i o n appeared i n the pages of The A n n i s t o n 

S t a r . 

On March 24, 2009, another e d i t o r i a l appeared i n The 

A n n i s t o n S t a r i n which i t was r e c o u n t e d t h a t some i n d i v i d u a l s 

had taken c o p i e s of p a s t e d i t o r i a l s t h a t were c r i t i c a l of 

L i t t l e and had "penned t h r e a t s t o L i t t l e ' s l i f e i n the 

margins." That e d i t o r i a l quoted L i t t l e as b l a m i n g the 

e d i t o r i a l b o a r d of The A n n i s t o n S t a r f o r p r o v o k i n g the death 

t h r e a t s through i t s " v i c i o u s and i n c o r r e c t " e d i t o r i a l s . That 

e d i t o r i a l then s t a t e d : 

" L i t t l e has so f a r proven no major i n a c c u r a c i e s i n 
the e d i t o r i a l s . In f a c t , the paper d i d run a minor 
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c o r r e c t i o n and an apology on a news s t o r y , a f t e r the 
mi s t a k e was brought t o the paper's a t t e n t i o n . But 
L i t t l e has p r e s e n t e d no e v i d e n c e of ' v i c i o u s n e s s ' or 
' i n c o r r e c t n e s s ' t o the newspaper, even though he has 
been i n v i t e d t o . " 

That e d i t o r i a l ended w i t h an i n v i t a t i o n f o r L i t t l e t o use 

space i n the newspaper f o r any r e b u t t a l . In a l e t t e r d a t e d 

March 27, 2009, L i t t l e ' s c o u n s e l o b j e c t e d t o the 

c h a r a c t e r i z a t i o n of the e a r l i e r "For the Records" a r t i c l e as 

a "minor c o r r e c t i o n " and asked f o r another r e t r a c t i o n . The 

r e q u e s t was not g r a n t e d . 

L i t t l e f i l e d a c o m p l a i n t a g a i n s t CPC and N i c h o l s , as w e l l 

as s e v e r a l f i c t i t i o u s l y named d e f e n d a n t s , on May 18, 2009. In 

t h a t c o m p l a i n t , L i t t l e a l l e g e d t h a t CPC and N i c h o l s had 

m a l i c i o u s l y p u b l i s h e d f a l s e and defamatory statements about 

him i n the F e b r u a r y 19 a r t i c l e and i n the F e b r u a r y 20 

e d i t o r i a l t h a t , he c l a i m e d , had not been e f f e c t i v e l y 

r e t r a c t e d . L i t t l e f u r t h e r a s s e r t e d : 

" [ L i t t l e ] a v e r s t h a t [CPC] has waged a l o n g 
campaign t o l i b e l and v i l i f y L i t t l e i n the A n n i s t o n 
community c a l l i n g him names such as 'a crank.' The 
o b j e c t of the campaign was r a c i a l i n n a t u r e and was 
i n t e n d e d t o make [ L i t t l e ] an o b j e c t of s c o r n and 
h a t r e d i n the A n n i s t o n , Alabama community because of 
[ L i t t l e ' s ] e f f o r t s t o a i d the A f r i c a n - A m e r i c a n 
community t o have a f a i r v o i c e i n A n n i s t o n community 
a f f a i r s , even i f t h a t v o i c e i s not p l e a s i n g t o the 
A n n i s t o n w h i t e community. The e f f e c t of the campaign 
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of [CPC] has been t o c r e a t e an atmosphere of h a t r e d 
of L i t t l e i n which [CPC's] views of the good of the 
community was b e l i e v e d t o r e q u i r e the e l i m i n a t i o n of 
L i t t l e from the a f f a i r s of the C i t y of A n n i s t o n . " 

L i t t l e a v e r r e d t h a t , as a d i r e c t r e s u l t of the "campaign of 

v i l i f i c a t i o n " committed by CPC, death t h r e a t s w r i t t e n i n the 

margin of The A n n i s t o n S t a r e d i t o r i a l s had been p l a c e d i n 

p u b l i c p l a c e s throughout A n n i s t o n . L i t t l e a s s e r t e d c l a i m s of 

l i b e l and the t o r t of o u trage and sought compensatory and 

p u n i t i v e damages. 

CPC and N i c h o l s f i l e d an answer and a c o u n t e r c l a i m 

p u r s u a n t t o the Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t . See § 

12-19-270 e t seq., A l a . Code 1975. A f t e r t a k i n g the 

d e p o s i t i o n of L i t t l e , CPC and N i c h o l s f i l e d a motion f o r a 

summary judgment on September 4, 2009. See Rule 56, A l a . R. 

C i v . P. L i t t l e responded w i t h a b r i e f i n o p p o s i t i o n t o the 

motion, but he a l s o r e q u e s t e d t o postpone a h e a r i n g on the 

motion i n o r d e r t o complete d i s c o v e r y . See Rule 5 6 ( f ) , A l a . 

R. C i v . P. A f t e r c o m p l e t i n g much of t h a t d i s c o v e r y , L i t t l e 

f i l e d a second response t o the summary-judgment motion. The 

t r i a l c o u r t h e a r d arguments on the motion on F e b r u a r y 22, 

2010. The t r i a l c o u r t e n t e r e d a summary judgment i n f a v o r of 

CPC and N i c h o l s as t o b o t h c l a i m s s e t out i n the c o m p l a i n t . 

11 
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L i t t l e then t i m e l y a p pealed t o the Supreme Court of Alabama; 

t h a t c o u r t t r a n s f e r r e d the app e a l t o t h i s c o u r t , p u r s u a n t t o 

§ 12-2-7(6), A l a . Code 1975. 1 

L i t t l e contends t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

the summary-judgment motion on h i s c l a i m of l i b e l . 

S p e c i f i c a l l y , L i t t l e a s s e r t s t h a t he p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t as t o 

whether N i c h o l s and CPC had m a l i c i o u s l y p u b l i s h e d a f a l s e and 

defamatory rumor about L i t t l e , i . e . , t h a t he had "pushed" f o r 

Jackson's h i r i n g because he was i n a p e r s o n a l r e l a t i o n s h i p 

w i t h h e r . T h e r e f o r e , he contends, the t r i a l c o u r t i m p r o p e r l y 

e n t e r e d a summary judgment i n f a v o r of N i c h o l s and CPC as t o 

h i s l i b e l c l a i m . 

Among the grounds on which CPC and N i c h o l s moved f o r a 

summary judgment was t h a t the statements a t i s s u e were not 

1The t r i a l c o u r t d i d not r u l e on the c o u n t e r c l a i m f i l e d 
by CPC and N i c h o l s ; however, " [ o ] u r caselaw has ... c l a r i f i e d 
t h a t the f a i l u r e of a t r i a l c o u r t t o s p e c i f i c a l l y r e s e r v e 
j u r i s d i c t i o n over an [Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t ] 
c l a i m i n a summary-judgment o r d e r i m p l i e d l y d i s p o s e s of the 
c l a i m and r e n d e r s the summary judgment f i n a l . See Gonzalez,  
LLC v. D i V i n c e n t i , 844 So. 2d 1196, 1201 ( A l a . 2002) . 
A c c o r d i n g l y , we h o l d t h a t the summary judgment i s a f i n a l 
judgment t h a t w i l l s u p p o r t an a p p e a l . " McGough v. G & A,  
I n c . , 999 So. 2d 898, 903 ( A l a . C i v . App. 2007). 

12 
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p u b l i s h e d w i t h " c o n s t i t u t i o n a l m a l i c e " and t h a t , t h e r e f o r e , 

t h e y are p r o t e c t e d from an a c t i o n f o r damages by the F i r s t 

Amendment of the U n i t e d S t a t e s C o n s t i t u t i o n . See New York  

Times v. S u l l i v a n , 376 U.S. 254 (1964). 

When a p l a i n t i f f i n a l i b e l a c t i o n i s a p u b l i c o f f i c i a l 

and the a l l e g e d defamatory statement r e l a t e s t o h i s conduct as 

a p u b l i c o f f i c i a l , the p l a i n t i f f must e s t a b l i s h 

" c o n s t i t u t i o n a l m a l i c e " by c l e a r and c o n v i n c i n g e v i d e n c e . 

Gary v. Crouch, 923 So. 2d 1130, 1138 ( A l a . C i v . App. 2005) 

( c i t i n g Wiggins v. M a l l a r d , 905 So. 2d 776 ( A l a . 2004); and 

Smith v. H u n t s v i l l e Times Co., 888 So. 2d 492 ( A l a . 2004)). 

" C o n s t i t u t i o n a l m a l i c e " r e f e r s t o the s t a n d a r d s e t f o r t h i n 

New York Times Co. v. S u l l i v a n , s u p r a . " T h i s s t a n d a r d i s 

s a t i s f i e d by p r o o f t h a t a f a l s e statement was made ' " w i t h 

knowledge t h a t i t was f a l s e or w i t h r e c k l e s s d i s r e g a r d of 

whether i t was f a l s e or n o t . " ' " Smith, 888 So. 2d a t 499 

(q u o t i n g Harte-Hanks Commc'ns, Inc . v. Connaughton, 491 U.S. 

657, 659 (1989), q u o t i n g i n t u r n New York Times v. S u l l i v a n , 

376 U.S. a t 279-80). 

13 
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In the c o n t e x t of a summary-judgment motion as t o a c l a i m 

of l i b e l i n v o l v i n g a p u b l i c o f f i c i a l , the U n i t e d S t a t e s 

Supreme Court has e x p l a i n e d : 

"'[W]here the New York Times [Co. v.  
S u l l i v a n ] " c l e a r and c o n v i n c i n g " e v i d e n c e 
r e q u i r e m e n t a p p l i e s , the t r i a l judge's 
summary judgment i n q u i r y as t o whether a 
genuine i s s u e e x i s t s w i l l be whether the 
e v i d e n c e p r e s e n t e d i s such t h a t a j u r y 
a p p l y i n g t h a t e v i d e n t i a r y s t a n d a r d c o u l d 
r e a s o n a b l y f i n d f o r e i t h e r the p l a i n t i f f or 
the defendant. Thus, where the f a c t u a l 
d i s p u t e concerns a c t u a l [ c o n s t i t u t i o n a l ] 
m a l i c e , c l e a r l y a m a t e r i a l i s s u e i n a New  
York Times [Co. v. S u l l i v a n ] case, the 
a p p r o p r i a t e summary judgment q u e s t i o n w i l l 
be whether the e v i d e n c e i n the r e c o r d c o u l d 
support a r e a s o n a b l e j u r y f i n d i n g e i t h e r 
t h a t the p l a i n t i f f has shown a c t u a l 
[ c o n s t i t u t i o n a l ] m a l i c e by c l e a r and 
c o n v i n c i n g e v i d e n c e or t h a t the p l a i n t i f f 
has n o t . ' 

"Anderson v. L i b e r t y Lobby, I n c . , 477 U.S. 242, 255¬
56, 106 S.Ct. 2505, 91 L. Ed. 2d 202 (1986) 
( f o o t n o t e o m i t t e d ) . The Supreme Co u r t of Alabama has 
r e i t e r a t e d t h a t '[a] t r i a l judge i s not r e q u i r e d " t o 
weigh the e v i d e n c e and determine the t r u t h of the 
m a t t e r but t o determine whether t h e r e i s a genuine 
i s s u e f o r t r i a l . " ' Camp v. Yeager, 601 So. 2d [924,] 
927 [ ( A l a . 1992)] ( q u o t i n g Anderson, 477 U.S. a t 
249, 106 S. Ct. 2505)." 

Gary v. Crouch, 923 So. 2d 1130, 1138-39 ( A l a . C i v . App. 

2005). On a p p e a l from a summary judgment, t h i s c o u r t r e v i e w s 
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the case de novo, a p p l y i n g the same s t a n d a r d s as the t r i a l 

c o u r t . See i d . 

"When d e t e r m i n i n g i f a genuine f a c t u a l i s s u e as t o 
a c t u a l [ c o n s t i t u t i o n a l ] m a l i c e e x i s t s i n a l i b e l 
s u i t brought by a p u b l i c f i g u r e , a t r i a l judge must 
bear i n mind the a c t u a l quantum and q u a l i t y of p r o o f 
n e c e s s a r y t o sup p o r t l i a b i l i t y under New York Times  
[Co. v. S u l l i v a n , 376 U.S. 254 (1984)]. For example, 
t h e r e i s no genuine i s s u e i f the ev i d e n c e p r e s e n t e d 
i n the opposing a f f i d a v i t s i s of i n s u f f i c i e n t 
c a l i b e r or q u a n t i t y t o a l l o w a r a t i o n a l f i n d e r of 
f a c t t o f i n d [ c o n s t i t u t i o n a l ] m a l i c e by c l e a r and 
c o n v i n c i n g e v i d e n c e . " 

Anderson v. L i b e r t y Lobby, I n c . , 477 U.S. 242, 254 (1986). In 

making the d e t e r m i n a t i o n whether the p u b l i c f i g u r e has 

produced e v i d e n c e of a s u f f i c i e n t " c a l i b e r or q u a n t i t y t o 

a l l o w a r a t i o n a l f i n d e r of f a c t t o f i n d [ c o n s t i t u t i o n a l ] 

m a l i c e by c l e a r and c o n v i n c i n g e v i d e n c e , " i d . , the c o u r t must 

b e l i e v e the ev i d e n c e s u b m i t t e d by the p u b l i c f i g u r e and a l l 

j u s t i f i a b l e i n f e r e n c e s must be drawn i n h i s or her f a v o r . 477 

U.S. a t 255. 

The U n i t e d S t a t e s Supreme Court has e x p l a i n e d : 

" I n [ S u l l i v a n ] , ... the p l a i n t i f f d i d not s a t i s f y 
h i s burden because the r e c o r d f a i l e d t o show t h a t 
the p u b l i s h e r was aware of the l i k e l i h o o d t h a t he 
was c i r c u l a t i n g f a l s e i n f o r m a t i o n . In G a r r i s o n v.  
S t a t e of L o u i s i a n a , 379 U.S. 64 (1964), ... the 
o p i n i o n emphasized the n e c e s s i t y f o r a showing t h a t 
a f a l s e p u b l i c a t i o n was made w i t h a 'high degree of  
awareness of ... p r o b a b l e f a l s i t y . ' 379 U.S., a t 74. 

15 



2090705 

Mr. J u s t i c e H a r l a n ' s o p i n i o n i n C u r t i s P u b l i s h i n g  
Co. v. B u t t s , 388 U.S. 130, 153 (1967), s t a t e d t h a t 
e v i d e n c e of e i t h e r d e l i b e r a t e f a l s i f i c a t i o n or 
r e c k l e s s p u b l i c a t i o n ' d e s p i t e the p u b l i s h e r ' s 
awareness of p r o b a b l e f a l s i t y ' was e s s e n t i a l t o 
r e c o v e r y by p u b l i c o f f i c i a l s i n def a m a t i o n a c t i o n s . 
These cases are c l e a r t h a t r e c k l e s s conduct i s not 
measured by whether a r e a s o n a b l y prudent man would 
have p u b l i s h e d , or would have i n v e s t i g a t e d b e f o r e 
p u b l i s h i n g . There must be s u f f i c i e n t e v i d e n c e t o 
p e r m i t the c o n c l u s i o n t h a t the defendant i n f a c t  
e n t e r t a i n e d s e r i o u s doubts as t o the t r u t h of h i s 
p u b l i c a t i o n . " 

S t . Amant v. Thompson, 390 U.S. 727, 731 (1968) (emphasis 

added). 

In t h i s case, N i c h o l s wrote an a r t i c l e r e p o r t i n g on a 

c i t y - c o u n c i l meeting d u r i n g which the u s e f u l n e s s of a human-

r e s o u r c e s a u d i t was c a l l e d i n t o q u e s t i o n . D u r i n g the meeting, 

Spain d i s c u s s e d h i s i n t e n t i o n t o i n v e s t i g a t e t h a t a u d i t , 

which, Spain a s s e r t e d , L i t t l e had "pushed" the c i t y c o u n c i l t o 

unde r t a k e . A f t e r the meeting, N i c h o l s spoke t o Spain f u r t h e r 

about h i s c a l l f o r an i n v e s t i g a t i o n i n t o the a u d i t . The 

a r t i c l e s t a t e d t h a t "Spain ... s a i d t h e r e i s a buzz i n the 

c i t y t h a t L i t t l e had or has a p e r s o n a l r e l a t i o n s h i p w i t h 

[Yolanda] Jackson and t h a t ' s why he pushed f o r her h i r i n g l a s t 

year [to conduct an a u d i t f o r the c i t y ] . " The a r t i c l e a l s o 

quoted Spain as s a y i n g , " I f t h i s i s not the case, i t ' s v e r y 
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u n f a i r t o Councilman L i t t l e , " and " I f t h e r e i s substance t o 

i t , i t needs t o be d i s c l o s e d . " N i c h o l s spoke t o L i t t l e about 

Spain's a s s e r t i o n s r e g a r d i n g the a u d i t , and, i n the a r t i c l e , 

she wrote t h a t L i t t l e had d e n i e d the t r u t h of the rumor. 

N i c h o l s a l s o t e s t i f i e d t h a t she had attempted t o c o n t a c t 

Jackson about Spain's a s s e r t i o n but t h a t she had been unable 

t o r e a c h J a c k s o n . 

In r e v i e w i n g the r e c o r d , we found no e v i d e n c e i n d i c a t i n g 

t h a t , a t the time the a r t i c l e was p u b l i s h e d , N i c h o l s or anyone 

e l s e employed by CPC s u b j e c t i v e l y knew t h a t L i t t l e d i d not 

have a p e r s o n a l r e l a t i o n s h i p w i t h Jackson and t h a t L i t t l e had 

not recommended Jac k s o n t o p e r f o r m the a u d i t based on t h a t 

p e r s o n a l r e l a t i o n s h i p . Based on the ev i d e n c e i n the r e c o r d on 

a p p e a l , we conclude t h a t L i t t l e d i d not p r e s e n t s u f f i c i e n t l y 

c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t CPC and N i c h o l s 

p u b l i s h e d the rumor w i t h knowledge of i t s f a l s i t y . 

L i k e w i s e , N i c h o l s ' s and D a v i s ' s t e s t i m o n y i n d i c a t i n g t h a t 

t h e y had no reason t o doubt L i t t l e ' s d e n i a l cannot be 

c o n s t r u e d as c l e a r and c o n v i n c i n g e v i d e n c e i n d i c a t i n g t h a t 

t h e y a c t e d " w i t h r e c k l e s s d i s r e g a r d of whether [the a l l e g e d l y 

defamatory statement] was f a l s e or n o t , " S u l l i v a n , 376 U.S. a t 
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280, i . e . , t h a t t h e y a c t e d w i t h a " h i g h degree of awareness of 

... p r o b a b l e f a l s i t y . " G a r r i s o n v. L o u i s i a n a , 379 U.S. 64, 74 

(1964). In d i s c u s s i n g the c l e a r - a n d - c o n v i n c i n g quantum of 

p r o o f needed t o show c o n s t i t u t i o n a l m a l i c e , i . e . , a c t u a l 

m a l i c e , the U n i t e d S t a t e s Court of Appeals f o r the Second 

C i r c u i t wrote: " S u r e l y l i a b i l i t y under the ' c l e a r and 

c o n v i n c i n g p r o o f ' s t a n d a r d of S u l l i v a n cannot be p r e d i c a t e d on 

mere d e n i a l s , however vehement; such d e n i a l s are so 

commonplace i n the w o r l d of p o l e m i c a l charge and c o u n t e r c h a r g e 

t h a t , i n themselves, t h e y h a r d l y a l e r t the c o n s c i e n t i o u s 

r e p o r t e r t o the l i k e l i h o o d of e r r o r . " Edwards v. N a t i o n a l  

Audubon Soc'y, I n c . , 556 F.2d 113, 121 (2d C i r . 1977). See  

a l s o Harte-Hanks Commc'ns, I n c . v. Connaughton, 491 U.S. a t 

660 n.1 ( q u o t i n g Edwards w i t h a p p r o v a l ) . 

In c l a i m i n g t h a t N i c h o l s and CPC a c t e d w i t h r e c k l e s s 

d i s r e g a r d as t o whether the a l l e g e d l y defamatory statements 

were f a l s e , L i t t l e p o i n t s t o what he b e l i e v e s s h o u l d have been 

done b e f o r e the a r t i c l e c o n t a i n i n g the rumor was p u b l i s h e d . 

For example, L i t t l e seems t o argue t h a t N i c h o l s s h o u l d have 

i n v e s t i g a t e d whether, i n f a c t , a rumor was c i r c u l a t i n g about 

L i t t l e and Jackson. He a l s o argues t h a t N i c h o l s and CPC 
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s h o u l d have done more i n v e s t i g a t i o n i n t o the f a c t u a l b a s i s of 

the a l l e g e d rumor. However, f a i l i n g t o i n v e s t i g a t e the t r u t h 

b e h i n d Spain's a s s e r t i o n s as t o why he was r e q u e s t i n g an 

i n v e s t i g a t i o n i n t o the a u d i t i n the manner L i t t l e b e l i e v e d 

s h o u l d have been done b e f o r e the a r t i c l e was p u b l i s h e d i s 

i n s u f f i c i e n t t o demonstrate t h a t N i c h o l s or CPC a c t e d w i t h 

r e c k l e s s d i s r e g a r d f o r the t r u t h . See S t . Amant v. Thompson, 

390 U.S. a t 731. 

CPC acknowledged t h a t the h e a d l i n e above the a r t i c l e i n 

q u e s t i o n i n a c c u r a t e l y s t a t e d t h a t L i t t l e " o r d e r e d " the a u d i t 

performed by J ackson. A p p a r e n t l y , an unknown copy e d i t o r 

d r a f t e d t h a t h e a d l i n e . Roughly a week a f t e r the a r t i c l e was 

p u b l i s h e d , The A n n i s t o n S t a r p u b l i s h e d an a r t i c l e c o r r e c t i n g 

the m i s t a k e i n the h e a d l i n e , n o t i n g t h a t the e n t i r e c i t y 

c o u n c i l , not L i t t l e a c t i n g by h i m s e l f , had o r d e r e d the a u d i t . 

The t e x t of the o r i g i n a l a r t i c l e i t s e l f s t a t e d t h a t the c i t y 

c o u n c i l had h i r e d Jackson t o conduct the a u d i t and t h a t Spain 

had a s s e r t e d t h a t L i t t l e had "pushed f o r her h i r i n g . " Whether 

L i t t l e o r d e r e d the a u d i t or merely "pushed" f o r i t i s 

i m m a t e r i a l . The g i s t of the p u b l i c a t i o n of Spain's comments, 

which i s the h e a r t of L i t t l e ' s l i b e l c l a i m , i s t h a t L i t t l e ' s 
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a l l e g e d p e r s o n a l r e l a t i o n s h i p w i t h Jackson a l l e g e d l y l e d the 

c i t y t o pay f o r a s u p p o s e d l y w o r t h l e s s a u d i t , i . e . , t h a t 

L i t t l e abused h i s p u b l i c o f f i c e . Whether L i t t l e o r d e r e d the 

a u d i t or m e r e l y recommended i t does not a l t e r the n a t u r e of 

the a l l e g e d abuse of p u b l i c o f f i c e . Cf. Masson v. New Y o r k e r  

Magazine, I n c . , 501 U.S. 496, 517 (1991) ("[A] d e l i b e r a t e 

a l t e r a t i o n of the words u t t e r e d by a p l a i n t i f f does not equate 

w i t h knowledge of f a l s i t y f o r purposes of [ d e t e r m i n i n g 

c o n s t i t u t i o n a l m a l i c e ] u n l e s s the a l t e r a t i o n r e s u l t s i n a 

m a t e r i a l change i n the meaning conveyed by the s t a t e m e n t . " ) . 

Based upon our r e v i e w of the r e c o r d , we conclude t h a t a 

r e a s o n a b l e j u r y c o u l d not f i n d by c l e a r and c o n v i n c i n g 

e v i d e n c e t h a t N i c h o l s and CPC a c t e d w i t h c o n s t i t u t i o n a l m a l i c e 

i n p u b l i s h i n g the a l l e g e d defamatory s t a t e m e n t s . T h e r e f o r e , 

L i t t l e cannot s u s t a i n h i s l i b e l c l a i m a g a i n s t N i c h o l s and CPC. 

A c c o r d i n g l y , the t r i a l c o u r t p r o p e r l y e n t e r e d the summary 

judgment i n f a v o r of N i c h o l s and CPC as t o L i t t l e ' s l i b e l 

c l a i m . 

Judge Moore, i n h i s d i s s e n t , r e l i e s on WKRG-TV, I n c . v.  

W i l e y , 495 So. 2d 617 ( A l a . 1986), as w e l l as o t h e r cases 

a p p l y i n g common-law p r i n c i p l e s t h a t were d e c i d e d b e f o r e 1986, 
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f o r the p r o p o s i t i o n t h a t , when r e p o r t i n g on an a l l e g e d l y 

defamatory statement made by a t h i r d p a r t y i n a p u b l i c 

m eeting, a news r e p o r t e r ' s key i n q u i r y must be whether the 

c o n t e n t of t h a t statement i s s u b s t a n t i a l l y t r u e , not whether 

the statement i t s e l f i s b e i n g a c c u r a t e l y r e p o r t e d . So. 3d 

a t . In W i l e y , our supreme c o u r t a f f i r m e d the d e n i a l of a 

motion f o r a summary judgment, a p p e a l e d p u r s u a n t t o Rule 5, 

A l a . R. App. P., and h e l d t h a t a t e l e v i s i o n s t a t i o n d i d not 

have a c o n s t i t u t i o n a l r i g h t t o r e p e a t a l l e g e d l y f a l s e 

statements about a p u b l i c o f f i c i a l " s i m p l y because t h e y were 

made at a p u b l i c meeting on a m a t t e r of p u b l i c c o n c e r n . " 

W i l e y , 495 So. 2d a t 619. We note, however, t h a t W i l e y , which 

was d e c i d e d i n September 1986, does not mention the U n i t e d 

S t a t e s Supreme C o u r t ' s h o l d i n g i n P h i l a d e l p h i a Newspapers,  

In c . v. Hepps, 475 U.S. 767 (1986), d e c i d e d i n A p r i l 1986, 

r e g a r d i n g speech t h a t i s of p u b l i c concern. In Hepps, the 

U n i t e d S t a t e s Supreme Court noted t h a t , "[w]hen the speech i s 

of p u b l i c concern and the p l a i n t i f f i s a p u b l i c o f f i c i a l o r 

p u b l i c f i g u r e , the C o n s t i t u t i o n c l e a r l y r e q u i r e s the p l a i n t i f f 

t o surmount a much h i g h e r b a r r i e r b e f o r e r e c o v e r i n g damages 

from a media defendant than i s r a i s e d by the common law." 475 

21 



2090705 

U.S. a t 775. We cannot r e c o n c i l e the U n i t e d S t a t e s Supreme 

Co u r t ' s h o l d i n g i n Hepps w i t h our supreme c o u r t ' s h o l d i n g i n 

W i l e y . 

"The second paragraph of A r t i c l e VI of the 
U n i t e d S t a t e s C o n s t i t u t i o n s e t s out what i s known as 
the Supremacy C l a u s e : 

" ' T h i s C o n s t i t u t i o n , and the laws of 
the U n i t e d S t a t e s which s h a l l be made i n 
pursuance t h e r e o f ... s h a l l be the supreme 
law of the l a n d ; and the judges i n e v e r y 
s t a t e s h a l l be bound t h e r e b y , any t h i n g i n 
the C o n s t i t u t i o n or laws of any s t a t e t o 
the c o n t r a r y n o t w i t h s t a n d i n g . ' 

"The U n i t e d S t a t e s Supreme Court has r e p e a t e d l y h e l d 
t h a t ' [ i ] t i s b a s i c t o t h i s c o n s t i t u t i o n a l command 
t h a t a l l c o n f l i c t i n g s t a t e [laws] be w i t h o u t 
e f f e c t . ' M a r y l a n d v. L o u i s i a n a , 451 U.S. 725, 746, 
101 S. Ct. 2114, 2128-29, 68 L. Ed. 2d 576 (1981) 
( c i t i n g M ^ C u l l o c h v. Maryland, 17 U.S. (4 Wheat.) 
316, 427, 4 L. Ed. 579 (1819)). T h e r e f o r e , when 
f e d e r a l and s t a t e laws c o n f l i c t , the f e d e r a l law 
triumphs and preempts the c o n f l i c t i n g s t a t e law. 

"Not o n l y are c o n f l i c t i n g s t a t e s t a t u t e s and 
r e g u l a t i o n s preempted, but s t a t e common law r u l e s 
are a l s o preempted t o the e x t e n t t h a t t h e y c o n f l i c t 
w i t h f e d e r a l law." 

C a n t l e y v. L o r i l l a r d Tobacco Co., 681 So. 2d 1057, 1059 ( A l a . 

1996). Because our supreme c o u r t ' s h o l d i n g i n W i l e y c o n f l i c t s 

w i t h the c o n s t i t u t i o n a l p r o t e c t i o n s the F i r s t Amendment 

a f f o r d s i n c i r c u m s t a n c e s such as those i n the i n s t a n t case, as 

those p r o t e c t i o n s have been a r t i c u l a t e d by the U n i t e d S t a t e s 
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Supreme C o u r t ' s h o l d i n g i n Hepps, t h i s c o u r t i s bound t o 

f o l l o w the o p i n i o n of the U n i t e d S t a t e s Supreme C o u r t . 

Moreover, we note t h a t , a l t h o u g h no Alabama a p p e l l a t e 

c o u r t has f o l l o w e d W i l e y f o r the p r o p o s i t i o n the d i s s e n t i n g 

o p i n i o n r e l i e s on i n t h i s case, b o t h t h i s c o u r t and our 

supreme c o u r t have f o l l o w e d Hepps subsequent t o the r e l e a s e of 

W i l e y . See Ex p a r t e Rudder, 507 So. 2d 411, 416 ( A l a . 1987) 

( c i t i n g Hepps f o r the p r o p o s i t i o n t h a t , "where i t i s 

determined t h a t a p r i v a t e i n d i v i d u a l i s a l l e g i n g d e f a m a t i o n , 

t h e r e must be a d e t e r m i n a t i o n of whether the defamatory speech 

i n v o l v e s a matter of p u b l i c c o n c e r n " ) ; see a l s o F o r r e s t e r v.  

WVTM TV, I n c . , 709 So. 2d 23 ( A l a . C i v . App. 1997) (same). 

L i t t l e a l s o contends t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g the summary-judgment on h i s t o r t - o f - o u t r a g e c l a i m . 

S p e c i f i c a l l y , he a s s e r t s t h a t he produced s u b s t a n t i a l e v i d e n c e 

c r e a t i n g a genuine i s s u e of m a t e r i a l f a c t as t o whether CPC 

committed a c t s of outrageous conduct by p u b l i s h i n g what L i t t l e 

s a i d were r a c i a l l y m o t i v a t e d a t t a c k s on him and t h a t those 

a t t a c k s caused him t o be s u b j e c t e d t o death t h r e a t s . L i t t l e 

a l s o a s s e r t s t h a t the t r i a l c o u r t e r r e d i n c o n c l u d i n g t h a t h i s 

t o r t - o f - o u t r a g e c l a i m was subsumed i n h i s l i b e l c l a i m . Alabama 

23 



2090705 

law r e c o g n i z e d the t o r t of outrage o r , as our caselaw a l s o 

r e f e r s t o i t , i n t e n t i o n a l i n f l i c t i o n of e m o t i o n a l d i s t r e s s , 

S tewart v. Matthews, 644 So. 2d 915, 918 ( A l a . 1994), i n 

American Road S e r v i c e Co. v. Inmon, 394 So. 2d 361 ( A l a . 

1980), when the supreme c o u r t h e l d : 

"[O]ne who by extreme and outrageous conduct 
i n t e n t i o n a l l y or r e c k l e s s l y causes severe e m o t i o n a l 
d i s t r e s s t o another i s s u b j e c t t o l i a b i l i t y f o r such 
e m o t i o n a l d i s t r e s s and f o r b o d i l y harm r e s u l t i n g 
from the d i s t r e s s . The e m o t i o n a l d i s t r e s s t h e r e u n d e r 
must be so severe t h a t no r e a s o n a b l e person c o u l d be 
e x p e c t e d t o endure i t . Any r e c o v e r y must be 
r e a s o n a b l e and j u s t i f i e d under the c i r c u m s t a n c e s , 
l i a b i l i t y e n s u i n g o n l y when the conduct i s extreme. 
... By extreme we r e f e r t o conduct so outrageous i n 
c h a r a c t e r and so extreme i n degree as t o go beyond 
a l l p o s s i b l e bounds of decency, and t o be r e g a r d e d 
as a t r o c i o u s and u t t e r l y i n t o l e r a b l e i n a c i v i l i z e d 
s o c i e t y . " 

394 So. 2d a t 365. That t o r t has s i n c e been l i m i t e d by 

caselaw t o o n l y a few f a c t u a l s i t u a t i o n s . See M i c h a e l L. 

Ro b e r t s & Gregory S. Cusimano, Alabama T o r t Law 23.0 (2d ed. 

1996). L i t t l e argues t h a t t h i s c o u r t s h o u l d now expand the 

cause of a c t i o n t o encompass s i t u a t i o n s i n which a newspaper 

p u b l i s h e r , m o t i v a t e d by r a c i a l b i a s , i s s u e s l i b e l o u s 

d e n u n c i a t i o n s of a p u b l i c o f f i c i a l t h a t cause unknown t h i r d 

p e rsons t o i s s u e death t h r e a t s t o t h a t p u b l i c o f f i c i a l . 
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L i t t l e a l s o argues t h a t the c l a i m s h o u l d not be c o n s i d e r e d t o 

be subsumed i n the t o r t of l i b e l . 

Some caselaw c i t e d by L i t t l e , who i s A f r i c a n - A m e r i c a n , 

i n d i c a t e s t h a t c o u r t s of o t h e r j u r i s d i c t i o n s have r e c o g n i z e d 

t h a t a defendant may be l i a b l e f o r outrageous conduct i n 

a l l o w i n g a h o s t i l e work environment i n which a p l a i n t i f f i s 

f o r c e d t o endure r a c i a l t a u n t s or s l u r s . See C o n t r e r a s v.  

Crown Z e l l e r b a c h Corp., 88 Wash. 2d 735, 736, 565 P.2d 1173, 

1174 (1977); A l c o r n v. Anbro Eng'g, I n c . , 2 C a l . 3d 493, 496, 

86 C a l . R p t r . 88, 89-90, 468 P.2d 216, 218 (1970); see a l s o  

Gomez v. Hug, 7 Kan. App. 2d 603, 604, 645 P.2d 916, 918 

(1982); and Jones v. F l u o r D a n i e l S e r v s . Corp., 959 So. 2d 

1044, 1045 (Miss. 2007). The h o l d i n g s of those cases do not 

r e a d i l y t r a n s l a t e t o the s i t u a t i o n i n t h i s case because L i t t l e 

has not p r e s e n t e d any e v i d e n c e i n d i c a t i n g t h a t the e d i t o r s of 

The A n n i s t o n S t a r used any r a c i a l e p i t h e t s a g a i n s t L i t t l e 

w h i l e e x e r c i s i n g a p o s i t i o n of a u t h o r i t y over him. 

N e v e r t h e l e s s , L i t t l e argues t h a t , based on those cases, we 

s h o u l d h o l d t h a t a newspaper commits the t o r t of outrage when 
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i t w r o n g f u l l y or f a l s e l y c r i t i c i z e s a p u b l i c o f f i c i a l based on 

improper r a c i a l m o t i v a t i o n s . 2 

We need not d e c i d e t h a t q u e s t i o n , however, because L i t t l e 

has not p r e s e n t e d s u b s t a n t i a l e v i d e n c e t o s upport h i s t h e o r y . 

When viewed i n a l i g h t most f a v o r a b l e t o L i t t l e , the e v i d e n c e 

shows t h a t , s i n c e he became a councilman, many e d i t o r i a l s 

p r i n t e d i n The A n n i s t o n S t a r have c r i t i c i z e d L i t t l e ' s 

l e a d e r s h i p , p o l i c y c h o i c e s , and e f f o r t . I t appears t h a t 

L i t t l e has t aken p o s i t i o n s on s e v e r a l s u b j e c t s of p o l i t i c a l 

i n t e r e s t t h a t c o n f l i c t w i t h the s t a n c e of the e d i t o r i a l b o a r d 

of the newspaper, p a r t i c u l a r l y r e g a r d i n g a d i s p u t e as t o the 

b e s t and h i g h e s t use of F o r t M c C l e l l a n , a t o p i c of much p u b l i c 

debate i n A n n i s t o n . L i t t l e t e s t i f i e d t h a t he b e l i e v e d t h a t 

those e d i t o r i a l s stemmed not from l e g i t i m a t e p u b l i c debate, 

but from the f a c t t h a t he i s an A f r i c a n - A m e r i c a n and r e f u s e s 

t o "kowtow" t o the wishes of the ownership of The A n n i s t o n 

S t a r . To s upport h i s o p i n i o n , L i t t l e p r e s e n t e d e v i d e n c e 

i n d i c a t i n g o n l y t h a t h i s name had appeared i n the newspaper a 

d i s p r o p o r t i o n a t e number of times when compared t o h i s 

2 L i t t l e d i d not c i t e t o the t r i a l c o u r t or t o t h i s c o u r t 
any case d i r e c t l y on p o i n t . 
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Ca u c a s i a n c o u n t e r p a r t s . CPC c o u n t e r e d t h a t i t had p r i n t e d 

more s t o r i e s about L i t t l e s o l e l y because of h i s outspokenness 

on t o p i c s of p u b l i c i n t e r e s t . The e v i d e n c e s u b m i t t e d by 

L i t t l e h a r d l y c o n s t i t u t e s s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t 

CPC has i n s t i t u t e d a campaign a g a i n s t him based on improper 

r a c i a l m o t i v a t i o n s . See § 12-21-12(a), A l a . Code 1975 

( r e q u i r i n g p r o o f of " s u b s t a n t i a l e v i d e n c e " i n o r d e r " t o submit 

an i s s u e of f a c t t o the t r i e r of the f a c t s " ) ; and West v.  

Founders L i f e A s s u r a n c e Co. of F l o r i d a , 547 So. 2d 870, 871 

( A l a . 1989) ( d e f i n i n g " s u b s t a n t i a l e v i d e n c e " as "evidence of 

such weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 

e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 

e x i s t e n c e of the f a c t sought t o be p r o v e d " ) . 3 

We a l s o need not d e c i d e whether, absent an improper 

r a c i a l m o t i v a t i o n , a newspaper can be h e l d l i a b l e f o r 

3 I n another c o n t e x t , the Alabama Court of C r i m i n a l Appeals 
has s t a t e d t h a t " ' s t a t i s t i c s and o p i n i o n a l o n e do not prove a 
prima f a c i e case of [ r a c i a l ] d i s c r i m i n a t i o n . ' " Banks v.  
S t a t e , 919 So. 2d 1223, 1230 ( A l a . Crim. App. 2005) ( q u o t i n g 
Woods v. S t a t e , 845 So. 2d 843, 845 ( A l a . Crim. App. 2002)). 
We need not d i s c u s s a t any l e n g t h the type of e v i d e n c e t h a t 
would s u f f i c e t o prove t h a t a defendant a c t e d w i t h r a c i a l 
animus i n an outrageous manner. We s i m p l y h o l d t h a t the 
e v i d e n c e p r e s e n t e d i n t h i s case does not amount t o s u b s t a n t i a l 
e v i d e n c e of an improper r a c i a l m o t i v a t i o n . 
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outrageous conduct when i t s r e a d e r s i n s t i g a t e death t h r e a t s 

a g a i n s t a p u b l i c o f f i c i a l based on f a l s e or m i s l e a d i n g 

i n f o r m a t i o n c o n t a i n e d i n e d i t o r i a l s . L i t t l e has couched h i s 

e n t i r e argument r e g a r d i n g h i s t o r t - o f - o u t r a g e c l a i m 

s p e c i f i c a l l y t o i n c l u d e the r a c i a l component. T h i s c o u r t 

cannot make and address l e g a l arguments f o r an a p p e l l a n t . See  

Dunlap v. Regions F i n . Corp., 983 So. 2d 374, 378 ( A l a . 2007). 

Because L i t t l e has not p r e s e n t e d s u b s t a n t i a l e v i d e n c e t o 

s u pport h i s t o r t - o f - o u t r a g e c l a i m , the t r i a l c o u r t p r o p e r l y 

e n t e r e d a summary judgment on t h a t c l a i m . Hence, we need not 

c o n s i d e r L i t t l e ' s argument t h a t h i s c l a i m was not subsumed i n 

h i s l i b e l c l a i m . 

For the f o r e g o i n g r easons, the judgment of the t r i a l 

c o u r t i s a f f i r m e d . 

APPLICATION GRANTED; OPINION OF DECEMBER 3, 2010, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Thomas, J . , c o n c u r s . 

Thompson, P.J., and Bryan, J . , concur s p e c i a l l y . 

Moore, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , which P i t t m a n , J . , j o i n s . 
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THOMPSON, P r e s i d i n g Judge, c o n c u r r i n g s p e c i a l l y . 

I agree t h a t Benjamin L. L i t t l e f a i l e d t o demonstrate 

t h a t C o n s o l i d a t e d P u b l i s h i n g Company and Megan N i c h o l s 

( c o l l e c t i v e l y "CPC") a c t e d w i t h " c o n s t i t u t i o n a l m a l i c e , " a l s o 

r e f e r r e d t o as a c t u a l m a l i c e , i n p u b l i s h i n g the a l l e g e d l y 

defamatory s t a t e m e n t s . I w r i t e s p e c i a l l y t o p o i n t out t h a t 

the p u b l i s h e d statements a l s o i n v o l v e d m a t t e r s of p u b l i c 

concern t h a t are e n t i t l e d t o h e i g h t e n e d s c r u t i n y . 

" I n a c t i o n s f o r de f a m a t i o n , t h e r e must be an i n i t i a l 
d e t e r m i n a t i o n by the t r i a l judge i n r e g a r d t o the 
s t a t u s of the a l l e g e d l y defamed pe r s o n as a p u b l i c 
o f f i c i a l , a p u b l i c f i g u r e , or a p r i v a t e i n d i v i d u a l . 
F u l t o n v. A d v e r t i s e r Co., 388 So. 2d 533 ( A l a . 
1980), c e r t . d e n i e d , 449 U.S. 1131, 101 S. Ct. 954, 
67 L. Ed. 2d 119 (1981). Furthermore, where i t i s 
determined t h a t a p r i v a t e i n d i v i d u a l i s a l l e g i n g 
d e f a m a t i o n , t h e r e must be a d e t e r m i n a t i o n of whether 
the defamatory speech i n v o l v e s a matter of p u b l i c 
c oncern. P h i l a d e l p h i a Newspapers, I n c . v. Hepps, 
[475 U.S. 767 (1986)]. These d e t e r m i n a t i o n s are 
q u e s t i o n s of law f o r the t r i a l judge. F u l t o n . 
These i s s u e s must be r e s o l v e d f i r s t , because the 
manner of t h e i r r e s o l u t i o n determines what elements 
of p r o o f are n e c e s s a r y f o r r e c o v e r y . M o b i l e P r e s s  
R e g i s t e r , I n c . v. F a u l k n e r , 372 So. 2d 1282 ( A l a . 
1979), c i t i n g New York Times Co. v. S u l l i v a n , [376 
U.S. 254 (1 9 6 4 ) ] . " 

Ex p a r t e Rudder, 507 So. 2d 411, 416 ( A l a . 1987). 

In cases i n v o l v i n g F i r s t Amendment d i s p u t e s , l i k e the 

i n s t a n t case, c o u r t s are o f t e n c a l l e d upon t o b a l a n c e 
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competing i m p o r t a n t i n t e r e s t s : a l l o w i n g the c o n t i n u a n c e of a 

"profound n a t i o n a l commitment t o the p r i n c i p l e t h a t debate on 

p u b l i c i s s u e s s h o u l d be u n i n h i b i t e d , r o b u s t , and wide-open, 

and t h a t i t may w e l l i n c l u d e vehement, c a u s t i c , and sometimes 

u n p l e a s a n t l y sharp a t t a c k s , " New York Times Co. v. S u l l i v a n , 

376 U.S. 254, 270 (1964), " w i t h o u t u nduly s a c r i f i c i n g the 

i n d i v i d u a l ' s r i g h t t o be f r e e of u n j u s t damage t o h i s 

r e p u t a t i o n . " Edwards v. N a t i o n a l Audubon Soc'y, I n c . , 556 

F.2d 113, 115 (2d C i r . 1977). 

In t h i s case, L i t t l e , an A n n i s t o n c i t y c o u n c ilman, 

a s s e r t e d t h a t CPC a c t e d w i t h c o n s t i t u t i o n a l m a l i c e i n 

p u b l i s h i n g a statement t h a t another councilman, John S p a i n , 

made: t h a t t h e r e was a "buzz i n the c i t y t h a t L i t t l e had or 

has a p e r s o n a l r e l a t i o n s h i p w i t h [Yolanda] Jackson [the person 

who conducted the human r e s o u r c e s a u d i t a t i s s u e ] and t h a t ' s 

why he pushed f o r her h i r i n g l a s t y e a r . " L i t t l e a s s e r t e d t h a t 

the rumor was f a l s e and t h a t , i n p u b l i s h i n g Spain's statement, 

CPC defamed him. 5 CPC defended p u b l i c a t i o n of the statement 

on s e v e r a l grounds, i n c l u d i n g t h a t i t had a c c u r a t e l y and 

5 I do not r e a c h the i s s u e of whether the statements a t 
i s s u e a r e , i n f a c t , defamatory. 
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t r u t h f u l l y r e p o r t e d the events t h a t o c c u r r e d d u r i n g and a f t e r 

the c i t y - c o u n c i l meeting a t which an i n v e s t i g a t i o n i n t o the 

a u d i t was d i s c u s s e d . The main o p i n i o n , r e l y i n g on WKRG-TV v.  

W i l e y , 495 So. 2d 617 ( A l a . 1986), among o t h e r s d e c i d e d b e f o r e 

1986, r e j e c t s t h a t reason as a v a l i d defense i n t h i s case. 

In P h i l a d e l p h i a Newspapers, I n c . v. Hepps, 475 U.S. 767, 

775 (1986), the U n i t e d S t a t e s Supreme Court noted t h a t , 

"[w]hen the speech i s of p u b l i c concern and the p l a i n t i f f i s 

a p u b l i c o f f i c i a l or p u b l i c f i g u r e , the C o n s t i t u t i o n c l e a r l y 

r e q u i r e s the p l a i n t i f f t o surmount a much h i g h e r b a r r i e r 

b e f o r e r e c o v e r i n g damages from a media defendant than i s 

r a i s e d by the common law." The Hepps Co u r t then wrote as 

f o l l o w s : 

"To ensure t h a t t r u e speech on m a t t e r s of p u b l i c 
concern i s not d e t e r r e d , we h o l d t h a t the common-law 
presumption t h a t defamatory speech i s f a l s e cannot 
s t a n d when a p l a i n t i f f seeks damages a g a i n s t a media 
defendant f o r speech of p u b l i c concern. 

"I n the c o n t e x t of governmental r e s t r i c t i o n of 
speech, i t has l o n g been e s t a b l i s h e d t h a t the 
government cannot l i m i t speech p r o t e c t e d by the 
F i r s t Amendment w i t h o u t b e a r i n g the burden of 
showing t h a t i t s r e s t r i c t i o n i s j u s t i f i e d . See 
C o n s o l i d a t e d E d i s o n Co. v. P u b l i c S e r v i c e Comm'n of  
N.Y., 447 U.S. 530, 540 (1980) ( c o n t e n t - b a s e d 
r e s t r i c t i o n ) ; F i r s t N a t i o n a l Bank of Boston v.  
B e l l o t t i , 435 U.S. 765, 786 (1978) (speaker-based 
r e s t r i c t i o n ) ; Renton v. P l a y t i m e T h e a t e r s , I n c . , 475 
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U.S. 41, 47-54 (1986) ( s e c o n d a r y - e f f e c t s 
r e s t r i c t i o n ) . See a l s o S p e i s e r v. R a n d a l l , 357 U.S. 
513 (1958) ( s t r i k i n g down the p r e c o n d i t i o n t h a t a 
t a x p a y e r s i g n a l o y a l t y o a t h b e f o r e r e c e i v i n g 
c e r t a i n t a x b e n e f i t s ) . I t i s not i m m e d i a t e l y 
apparent from the t e x t of the F i r s t Amendment, which 
by i t s terms a p p l i e s o n l y t o governmental a c t i o n , 
t h a t a s i m i l a r r e s u l t s h o u l d o b t a i n here: a s u i t by 
a p r i v a t e p a r t y i s o b v i o u s l y q u i t e d i f f e r e n t from 
the government's d i r e c t enforcement of i t s own laws. 
N o n e t h e l e s s , the need t o encourage debate on p u b l i c 
i s s u e s t h a t concerned the Court i n the 
g o v e r n m e n t a l - r e s t r i c t i o n cases i s of concern i n a 
s i m i l a r manner i n t h i s case i n v o l v i n g a p r i v a t e s u i t 
f o r damages: placement by s t a t e law of the burden  
of p r o v i n g t r u t h upon media defendants who p u b l i s h  
speech of p u b l i c concern d e t e r s such speech because  
of the f e a r t h a t l i a b i l i t y w i l l u n j u s t i f i a b l y  
r e s u l t . See New York Times, 376 U.S., a t 279; 
G a r r i s o n [v. L o u i s i a n a ] , 379 U.S. [64,] 74 [ ( 1 9 6 4 ) ] , 
('Truth may not be the s u b j e c t of e i t h e r c i v i l or 
c r i m i n a l s a n c t i o n s where d i s c u s s i o n of p u b l i c 
a f f a i r s i s c o n c e r n e d ' ) . Because such a ' c h i l l i n g ' 
e f f e c t would be a n t i t h e t i c a l t o the F i r s t 
Amendment's p r o t e c t i o n of t r u e speech on m a t t e r s of 
p u b l i c concern, we b e l i e v e t h a t a p r i v a t e - f i g u r e 
p l a i n t i f f must bear the burden of showing t h a t the 
speech a t i s s u e i s f a l s e b e f o r e r e c o v e r i n g damages 
f o r d e famation from a media defendant. To do 
o t h e r w i s e c o u l d 'only r e s u l t i n a d e t e r r e n c e of 
speech which the C o n s t i t u t i o n makes f r e e . ' S p e i s e r , 
s u p r a , 357 U.S., a t 526. 

"We r e c o g n i z e t h a t r e q u i r i n g the p l a i n t i f f t o 
show f a l s i t y w i l l i n s u l a t e from l i a b i l i t y some 
speech t h a t i s f a l s e , but u n p r o v a b l y so. 
N o n e t h e l e s s , the C o u r t ' s p r e v i o u s d e c i s i o n s on the 
r e s t r i c t i o n s t h a t the F i r s t Amendment p l a c e s upon 
the common law of d efamation f i r m l y s u pport our 
c o n c l u s i o n here w i t h r e s p e c t t o the a l l o c a t i o n of 
the burden of p r o o f . In a t t e m p t i n g t o r e s o l v e 
r e l a t e d i s s u e s i n the d efamation c o n t e x t , the Court 
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has a f f i r m e d t h a t ' [ t ] h e F i r s t Amendment r e q u i r e s 
t h a t we p r o t e c t some f a l s e h o o d i n o r d e r t o p r o t e c t 
speech t h a t m a t t e r s . ' G e r t z [v. Robert Welch,  
Inc.] , 418 U.S. [323,] 341 [ ( 1 9 7 4 ) ] . Here the 
speech concerns the l e g i t i m a c y of the p o l i t i c a l 
p r o c e s s , and t h e r e f o r e c l e a r l y 'matters.' See Dun  
& B r a d s t r e e t [ , I n c . v. Greenmoss B u i l d e r s , I n c . ] , 
472 U.S. [749,] 758-759 [(1985)] (speech of p u b l i c 
concern i s a t the core of the F i r s t Amendment's 
p r o t e c t i o n s ) . To p r o v i d e ' " b r e a t h i n g space,"' New  
York Times, s u p r a , 376 U.S., a t 272 ( q u o t i n g NAACP  
v. B u t t o n , 371 U.S. [415,] 433 [ ( 1 9 6 3 ) ] , f o r t r u e 
speech on m a t t e r s of p u b l i c concern, the Court has 
been w i l l i n g t o i n s u l a t e even demonstrably f a l s e 
speech from l i a b i l i t y , and has imposed a d d i t i o n a l 
r e q u i r e m e n t s of f a u l t upon the p l a i n t i f f i n a s u i t 
f o r d e f a m a t i o n . See, e.g., G a r r i s o n , 379 U.S., a t 
75; G e r t z , s u p r a , 418 U.S., a t 347." 

Hepps, 475 U.S. a t 776-78 ( f i r s t emphasis added). 

B e f o r e Hepps was d e c i d e d , the U n i t e d S t a t e s Supreme 

Court had w r i t t e n : 

"[E]ven where the u t t e r a n c e i s f a l s e , the g r e a t 
p r i n c i p l e s of the C o n s t i t u t i o n which secure freedom 
of e x p r e s s i o n i n t h i s area p r e c l u d e a t t a c h i n g 
adverse consequences t o any except the knowing or 
r e c k l e s s f a l s e h o o d . Debate on p u b l i c i s s u e s w i l l 
not be u n i n h i b i t e d i f the speaker must run the r i s k 
t h a t i t w i l l be p r o v e d i n c o u r t t h a t he spoke out of 
h a t r e d ; even i f he d i d speak out of h a t r e d , 
u t t e r a n c e s h o n e s t l y b e l i e v e d c o n t r i b u t e t o the f r e e 
i n t e r c h a n g e of i d e a s and the a s c e r t a i n m e n t of 
t r u t h . " 

G a r r i s o n v. L o u i s i a n a , 379 U.S. 64, 73 (1964) 

T h i s i s not a case of a s o - c a l l e d "chase a f t e r rumors." 

CPC d i d not merely p u b l i s h an a r t i c l e t h a t t h e r e were rumors 
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c i r c u l a t i n g t hroughout the area t h a t a p u b l i c o f f i c i a l had 

a l l e g e d l y been i n v o l v e d i n i n d i s c r e t i o n s . I n s t e a d , the 

a r t i c l e a t i s s u e was about one c i t y c o u n cilman s e e k i n g an 

i n v e s t i g a t i o n i n t o a human-resources a u d i t . The a r t i c l e 

r e l a t e d c i t y o f f i c i a l s ' s tatements r e g a r d i n g the way the a u d i t 

had been conducted, and Spain's q u e s t i o n i n g of the u s e f u l n e s s 

and v a l i d i t y of the a u d i t . One of the q u e s t i o n s r a i s e d by 

Spain was whether t h e r e was any t r u t h t o the "buzz" t h a t 

L i t t l e had pushed f o r the a u d i t because he had had a " p e r s o n a l 

r e l a t i o n s h i p " w i t h the woman who performed the a u d i t . The 

a r t i c l e went on t o quote Spain as s a y i n g , " I f t h i s i s not the 

case, i t ' s v e r y u n f a i r t o Councilman L i t t l e , " and " I f t h e r e i s 

substance t o i t , i t needs t o be d i s c l o s e d . " In o t h e r words, 

an a r t i c l e about the A n n i s t o n c i t y c o u n c i l ' s d i s c u s s i o n 

r e g a r d i n g an i n v e s t i g a t i o n of a human-resources a u d i t i n c l u d e d 

a statement from Spain t h a t one of the reasons why he b e l i e v e d 

the i n v e s t i g a t i o n was n e c e s s a r y was because L i t t l e may have 

had a p e r s o n a l reason f o r h i r i n g the a u d i t o r . The language a t 

i s s u e i s about the l e g i t i m a c y of the p u b l i c p r o c e s s ; t h a t i s , 

i t i s about a m a t t e r of p u b l i c concern. Furthermore, u n l i k e 

Hepps, t h i s case i n v o l v e s a statement r e g a r d i n g a p u b l i c 
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o f f i c i a l . As such, the language a t i s s u e i s "'speech t h a t 

m a t t e r s ' " and, t h e r e f o r e , i s d e s e r v i n g of the p r o t e c t i o n s 

a f f o r d e d by Hepps. 

I b e l i e v e , t h e r e f o r e , t h a t , as a m a t t e r of law, under 

Hepps, L i t t l e f a i l e d t o meet h i s burden of showing the f a l s i t y 

of the statements he c l a i m s were defamatory, i n b o t h the 

a r t i c l e and i n the e d i t o r i a l a t i s s u e . T h e r e f o r e , the summary 

judgment on h i s c l a i m of l i b e l a g a i n s t CPC was p r o p e r . 
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BRYAN, Judge, c o n c u r r i n g s p e c i a l l y . 

I agree w i t h the statement i n Judge Moore's s p e c i a l 

w r i t i n g t h a t " [ n ] o t h i n g i n [WKRG-TV, I n c . v.] W i l e y [ , 495 So. 

2d 617 ( A l a . 1986),] c o n t r a d i c t s any statement of the law made 

i n [ P h i l a d e l p h i a Newspapers, I n c . v.] Hepps[, 475 U.S. 767 

(19 8 6 ) ] . " So. 3d a t n.10. In a l l o t h e r r e s p e c t s , I 

concur i n the main o p i n i o n . 
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MOORE, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur i n the d e c i s i o n t o g r a n t the a p p l i c a t i o n f o r 

r e h e a r i n g as t o the p r o p r i e t y of the summary judgment e n t e r e d 

on the l i b e l c l a i m f i l e d by Benjamin L. L i t t l e a g a i n s t 

C o n s o l i d a t e d P u b l i s h i n g Company ("CPC") and Megan N i c h o l s . I 

a l s o concur t o a f f i r m the t r i a l c o u r t ' s summary judgment as t o 

L i t t l e ' s t o r t - o f - o u t r a g e c l a i m ; however, I d i s s e n t from the 

d e c i s i o n t o a f f i r m the summary judgment on L i t t l e ' s l i b e l 

c l a i m . 

In o r d e r f o r a p u b l i c f i g u r e , l i k e L i t t l e , see M o b i l e  

P r e s s R e g i s t e r , I n c . v. F a u l k n e r , 372 So. 2d 1282 ( A l a . 1979), 

t o r e c o v e r compensatory or p u n i t i v e damages f o r l i b e l , t h a t 

p u b l i c f i g u r e must prove t h a t the defendant, w i t h 

" c o n s t i t u t i o n a l m a l i c e , " p u b l i s h e d t o another w r i t t e n or 

p r i n t e d m a t e r i a l c o n t a i n i n g a f a l s e and defamatory statement 

c o n c e r n i n g the p u b l i c f i g u r e , which i s e i t h e r a c t i o n a b l e 

w i t h o u t h a v i n g t o prove s p e c i a l harm (per se) or a c t i o n a b l e 

upon p r o o f of s p e c i a l harm (per quod). See Ex p a r t e C r a w f o r d  

Broad. Co., 904 So. 2d 221, 225 ( A l a . 2004). In t h i s case, 

CPC and N i c h o l s moved f o r a summary judgment on the grounds 

t h a t the statements upon which L i t t l e p r e d i c a t e d h i s l i b e l 
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c l a i m were not f a l s e or defamatory, t h a t t h e y e n j o y q u a l i f i e d 

immunity from l i a b i l i t y f o r p u b l i s h i n g those s t a t e m e n t s , and 

t h a t the statements were not p u b l i s h e d w i t h c o n s t i t u t i o n a l 

m a l i c e . On a p p e a l , L i t t l e c h a l l e n g e s each of those grounds as 

b e i n g i n s u f f i c i e n t , e i t h e r f a c t u a l l y or l e g a l l y , t o support 

the summary judgment e n t e r e d by the t r i a l c o u r t . 

1. The " T r u t h " Argument 

In h i s c o m p l a i n t , L i t t l e a l l e g e d t h a t CPC and N i c h o l s 

l i b e l e d him i n the F e b r u a r y 19, 2009, s t o r y i n The A n n i s t o n 

S t a r by s t a t i n g : "[John] Spain a l s o s a i d t h e r e i s a buzz i n 

the c i t y t h a t L i t t l e had or has a p e r s o n a l r e l a t i o n s h i p w i t h 

[Yolanda] J a c k s o n [ , the p e r s o n h i r e d by the A n n i s t o n c i t y 

c o u n c i l t o conduct an a u d i t of the c i t y ' s human-resources 

p r a c t i c e s , ] and t h a t i s why [ L i t t l e ] pushed her f o r h i r i n g 

l a s t y e a r . " L i t t l e f u r t h e r e s s e n t i a l l y a l l e g e d t h a t CPC and 

N i c h o l s r e i t e r a t e d those a s s e r t i o n s i n the e d i t o r i a l p u b l i s h e d 

on F e b r u a r y 20, 2009, i n which Bob D a v i s , a f t e r r e f e r r i n g t o 

" L i t t l e ' s sweetheart HR a u d i t d e a l , " wrote: "At L i t t l e ' s 

u r g i n g , A n n i s t o n p a i d Yolanda Jackson of Uniontown $2,500 t o 
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examine the c i t y ' s human r e s o u r c e s p r a c t i c e s . " 6 CPC and 

N i c h o l s a s s e r t e d i n t h e i r summary-judgment motion t h a t a l l the 

a l l e g e d l y o f f e n s i v e statements were " s u b s t a n t i a l l y t r u e . " See 

1 Alabama P a t t e r n J u r y I n s t r u c t i o n s : C i v i l 23.04 (2d ed. Supp. 

2009) ("In d e t e r m i n i n g whether the statement was t r u e or 

f a l s e , you must not c o n s i d e r whether the statement was 

a b s o l u t e l y and i n a l l r e s p e c t s a c c u r a t e , but r a t h e r whether 

the statement was s u b s t a n t i a l l y a c c u r a t e and a c c u r a t e i n a l l 

m a t e r i a l r e s p e c t s w i t h r e g a r d t o the p l a i n t i f f . " ) . 

Because the p u b l i s h e d statements i n v o l v e d a p u b l i c f i g u r e 

and i n v o l v e d a m a t t e r of p u b l i c concern, L i t t l e i s not 

e n t i t l e d t o any presumption t h a t the statements p u b l i s h e d by 

CPC and N i c h o l s were f a l s e . See P h i l a d e l p h i a Newspapers, I n c .  

v. Hepps, 475 U.S. 767, 776-77 (1986). The freedom of speech 

guaranteed by the F i r s t Amendment of the U n i t e d S t a t e s 

C o n s t i t u t i o n p l a c e s the burden of p r o v i n g f a l s i t y a t t r i a l 

6 L i t t l e a r g u a b l y c l a i m e d i n the t r i a l c o u r t t h a t he had 
a l s o been defamed by o t h e r statements c o n t a i n e d i n e d i t o r i a l s 
p u b l i s h e d i n The A n n i s t o n S t a r ; however, on a p p e a l , L i t t l e 
does not argue t h a t the t r i a l c o u r t e r r e d i n e n t e r i n g a 
summary judgment as t o any l i b e l c l a i m based on those o t h e r 
s t a t e m e n t s . Hence, I do not address those c l a i m s . See Rogers  
& W i l l a r d , I n c . v. Harwood, 999 So. 2d 912, 923 ( A l a . C i v . 
App. 2007) ("This c o u r t w i l l not c o n s i d e r on appeal i s s u e s 
t h a t are not p r o p e r l y p r e s e n t e d and argued i n b r i e f . " ) . 
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s q u a r e l y on a p u b l i c - f i g u r e p l a i n t i f f c l a i m i n g i n j u r y t o h i s 

or her r e p u t a t i o n as the r e s u l t of statements t h a t i n v o l v e d 

m a t t e r s of p u b l i c concern and were p u b l i s h e d by a media 

defendant. I d . a t 775-76. Thus, i n t h i s case, L i t t l e would 

bear the burden a t t r i a l of p r o v i n g t h a t CPC and N i c h o l s 

p u b l i s h e d f a l s e statements r e g a r d i n g h i s r e l a t i o n s h i p w i t h 

Jackson and the impact t h a t r e l a t i o n s h i p had on h i s d e c i s i o n 

t o recommend her h i r i n g t o the A n n i s t o n c i t y c o u n c i l . In the 

c o n t e x t of a summary-judgment motion, 

" ' [ i ] f the burden of p r o o f a t t r i a l i s on the 
nonmovant, the movant may s a t i s f y the Rule 56[, A l a . 
R. C i v . P.,] burden of p r o d u c t i o n e i t h e r by 
s u b m i t t i n g a f f i r m a t i v e e v i d e n c e t h a t negates an  
e s s e n t i a l element i n the nonmovant's c l a i m o r , 
assuming d i s c o v e r y has been completed, by 
d e m o n s t r a t i n g t o the t r i a l c o u r t t h a t the 
nonmovant's e v i d e n c e i s i n s u f f i c i e n t t o e s t a b l i s h an 
e s s e n t i a l element of the nonmovant's c l a i m '" 

Ex p a r t e G e n e r a l Motors Corp., 769 So. 2d 903, 909 ( A l a . 1999) 

( q u o t i n g Berner v. C a l d w e l l , 543 So. 2d 686, 691 ( A l a . 1989) 

(Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) . Hence, a t t h i s stage of 

the p r o c e e d i n g , CPC and N i c h o l s bore the burden of p r o v i n g 

e i t h e r t h a t the a l l e g e d defamatory statements were not f a l s e 

or t h a t L i t t l e c o u l d not prove t h e i r f a l s i t y w i t h s u b s t a n t i a l 

e v i d e n c e . See Rule 56, A l a . R. C i v . P. 

40 



2090705 

In t h e i r summary-judgment motion, CPC and N i c h o l s 

i n i t i a l l y argued t h a t t h e y had negated an e s s e n t i a l element of 

L i t t l e ' s c l a i m by p r o v i n g t h a t they a c c u r a t e l y quoted S p a i n . 

B a s i c a l l y , CPC and N i c h o l s m a i n t a i n , as a s s e r t e d i n the 

F e b r u a r y 26 " c o r r e c t i o n " p r i n t e d i n the "For the Records" 

a r t i c l e , t h a t t h e y d i d not p u b l i s h a s t o r y s t a t i n g t h a t L i t t l e 

and Jackson a c t u a l l y had engaged i n a p e r s o n a l r e l a t i o n s h i p or 

t h a t , based on t h a t r e l a t i o n s h i p , L i t t l e had, i n f a c t , pushed 

f o r Jackson t o be r e t a i n e d f o r the a u d i t . They contend t h a t 

they p u b l i s h e d a s t o r y t h a t r e p o r t e d o n l y t h a t Spain had s a i d 

t h a t t h e r e was a rumor t o t h a t e f f e c t c i r c u l a t i n g around 

A n n i s t o n . They contend t h a t , because t h e y a c c u r a t e l y quoted 

S p a i n , a l o n g w i t h L i t t l e ' s d e n i a l of the rumor, they 

t r u t h f u l l y r e p o r t e d the e v e n t s o c c u r r i n g d u r i n g and a f t e r the 

F e b r u a r y c i t y - c o u n c i l m e e t i n g . 7 The t r i a l c o u r t n oted t h a t , 

7 L i t t l e t a k e s i s s u e w i t h t h a t argument. L i t t l e contends 
t h a t , i n her a f f i d a v i t , N i c h o l s s t a t e d o n l y t h a t Spain had 
t o l d her t h a t he had h e a r d a rumor t h a t L i t t l e was or had been 
i n v o l v e d p e r s o n a l l y w i t h Jackson but t h a t , l a t e r , i n her 
d e p o s i t i o n , N i c h o l s added t h a t Spain had a l s o s t a t e d t h a t the 
rumor accused L i t t l e of p u s h i n g f o r the a u d i t due t o t h a t 
p e r s o n a l r e l a t i o n s h i p . I d i s a g r e e . In her a f f i d a v i t , N i c h o l s 
s t a t e d g e n e r a l l y t h a t Spain had made a l l the statements t h a t 
she had a t t r i b u t e d t o him i n the s t o r y , which would i n c l u d e 
the statement t h a t i t was rumored t h a t L i t t l e had pushed f o r 
the a u d i t due t o h i s a l l e g e d p e r s o n a l r e l a t i o n s h i p w i t h 
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r e g a r d l e s s of the f a l s i t y of the rumor, L i t t l e had f a i l e d t o 

prove t h a t t h e r e was not a rumor f l o a t i n g around A n n i s t o n as 

d e s c r i b e d by Spain t o N i c h o l s . CPC and N i c h o l s argue t h a t , 

w i t h o u t such e v i d e n c e , t h e y cannot be l i a b l e f o r merely 

c i r c u l a t i n g Spain's s t a t e m e n t s . 

In WKRG-TV, Inc . v. W i l e y , 495 So. 2d 617 ( A l a . 1986), a 

media defendant made the i d e n t i c a l argument t h a t CPC and 

N i c h o l s make — t h a t "the p u b l i s h e r i s making a ' t r u e ' 

statement of the ev e n t s of the meeting, r e g a r d l e s s of the 

t r u t h or f a l s i t y of the statements made i n the meeting." 495 

So. 2d a t 619. Our supreme c o u r t r e j e c t e d t h a t argument, 

h o l d i n g t h a t , under Alabama law, when the media r e p o r t s a 

defamatory statement made by a t h i r d p a r t y , the r e p e t i t i o n of 

t h a t defamatory statement i s c o n s i d e r e d a s e p a r a t e and 

a c t i o n a b l e p u b l i c a t i o n . 495 So. 2d a t 619. Hence, when 

d e t e r m i n i n g t r u t h f u l n e s s , the key i n q u i r y i s not whether the 

r e p o r t e r f a i r l y and a c c u r a t e l y quoted or summarized the 

Jack s o n . In her a f f i d a v i t , N i c h o l s d i d not f u r t h e r address 
t h a t p a r t i c u l a r a l l e g a t i o n made by Sp a i n , but the f a c t t h a t 
she d i d not f u r t h e r d i s c u s s the a l l e g a t i o n does not render her 
l a t e r , more s p e c i f i c , d e p o s i t i o n t e s t i m o n y i n c o n s i s t e n t w i t h 
her a f f i d a v i t . Hence, I conclude t h a t the r e c o r d c o n t a i n s 
e s s e n t i a l l y u n d i s p u t e d e v i d e n c e i n d i c a t i n g t h a t , i n the s t o r y , 
N i c h o l s s i m p l y reproduced the statements made by Spa i n . 
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statement of the t h i r d p a r t y , but whether t h a t statement i s 

s u b s t a n t i a l l y t r u e . 

I f i n d the h o l d i n g i n W i l e y t o be c o n s i s t e n t w i t h the 

f o l l o w i n g statements of the common law of d e f a m a t i o n . 

"The f a c t t h a t the p u b l i c a t i o n of the scandalous 
m a t t e r p u r p o r t s t o be based on rumor i s no defense. 
P u b l i c a t i o n of l i b e l o u s m a t t e r , a l t h o u g h p u r p o r t i n g 
t o be spoken by a t h i r d p e r s o n , does not p r o t e c t the 
p u b l i s h e r , who i s l i a b l e f o r what he p u b l i s h e s . 
Stephens v. Commercial News Co., 164 I l l . App. 6 
[ ( 1 9 1 1 ) ] ; Cooper v. Lawrence, 204 I l l . App. 261-270 
[ ( 1 9 1 7 ) ] ; O'Malley v. I l l i n o i s P u b l i s h i n g & P r i n t i n g  
Co., 194 I l l . App. 544 [ ( 1 9 1 5 ) ] . Very p e r t i n e n t t o 
t h i s p o i n t i s the comment i n N e w e l l on S l a n d e r and 
L i b e l , 4th Ed., § 300. 'A man cannot say t h e r e i s a 
s t o r y i n c i r c u l a t i o n t h a t A. p o i s o n e d h i s w i f e or B. 
p i c k s C.'s pocket i n the omnibus, or t h a t D. has 
committed a d u l t e r y , and r e l a t e the s t o r y , and when 
c a l l e d upon t o answer say: "There was such a s t o r y 
i n c i r c u l a t i o n ; I but r e p e a t e d what I heard, and had 
no d e s i g n t o c i r c u l a t e i t or c o n f i r m i t " ; and f o r 
two v e r y p l a i n r e a s o n s : (1) The r e p e t i t i o n of the 
s t o r y must i n the n a t u r e of t h i n g s g i v e i t c u r r e n c y ; 
and (2) the r e p e t i t i o n w i t h o u t the e x p r e s s i o n of 
d i s b e l i e f w i l l c o n f i r m i t . The danger--an obvious 
o n e - - i s t h a t bad men may g i v e c u r r e n c y t o s l a n d e r o u s 
r e p o r t s , and then f i n d i n t h a t c u r r e n c y t h e i r own 
p r o t e c t i o n from the j u s t consequences of a 
r e p e t i t i o n . ' " 

Cobbs v. Chicago Defender, 308 I l l . App. 55, 31 N.E.2d 323, 

325 (1941). See a l s o Davis v. Macon T e l . P u b l ' g Co., 93 Ga. 

App. 633, 639-40, 92 S.E.2d 619, 625 (1956) ("The f a c t t h a t 

the charges made were based upon hea r s a y i n no manner r e l i e v e s 
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the defendant of l i a b i l i t y . Charges based upon he a r s a y are the 

e q u i v a l e n t i n law t o d i r e c t c h a r g e s . " ) . 

In M a r t i n v. W i l s o n P u b l i s h i n g Co., 497 A.2d 322 (R.I. 

1985), a newspaper p u b l i s h e d an a r t i c l e about a l o c a l r e a l -

e s t a t e d e v e l o p e r i n which the newspaper s c o l d e d l o c a l 

r e s i d e n t s f o r s p r e a d i n g a rumor t h a t the d e v e l o p e r had caused 

or p r o f i t e d from a r a s h of a r s ons i n areas he was d e v e l o p i n g . 

The d e v e l o p e r sued the newspaper p u b l i s h e r a r g u i n g t h a t 

"the newspaper e s s e n t i a l l y r e p o r t e d the e x i s t e n c e 
... of f a l s e , defamatory rumors c i r c u l a t i n g about 
town c o n n e c t i n g [the d e v e l o p e r ] w i t h a r a s h of 
i n c e n d i a r y f i r e s , d e s p i t e the f a c t t h a t the 
newspaper had no b e l i e f i n the u n d e r l y i n g t r u t h of 
such rumors." 

497 A.2d a t 325. The lower c o u r t i n s t r u c t e d the j u r y t h a t the 

burden was on the d e v e l o p e r t o prove t h a t no such rumors 

e x i s t e d . " I n essence, the t r i a l j u s t i c e r u l e d as a m a t t e r of 

law t h a t i f such rumors were c u r r e n t a t or b e f o r e the time of 

p u b l i c a t i o n , the newspaper c o u l d r e p u b l i s h such rumors w i t h 

i m p u n i t y . " 497 A.2d a t 327. The Supreme Court of Rhode 

I s l a n d d i s a g r e e d w i t h t h a t p r o p o s i t i o n of law, s t a t i n g : 

" I t has l o n g been r e c o g n i z e d i n r e s p e c t t o the 
law of d e f a m a t i o n t h a t one who r e p u b l i s h e s l i b e l o u s 
or s l a n d e r o u s m a t e r i a l i s s u b j e c t t o l i a b i l i t y j u s t 
as i f he had p u b l i s h e d i t o r i g i n a l l y . C i a n c i v. New  
Times P u b l i s h i n g Co., 639 F.2d 54, 60-61 (2d C i r . 
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1980); M e t c a l f v. The Times P u b l i s h i n g Co., 2 0 R.I. 
674, 678, 40 A. 864, 865 (1898); F o l w e l l v.  
P r o v i d e n c e J o u r n a l Co., 19 R.I. 551, 553-54, 37 A. 
6, 6 (1896); R i c e v. C o t t r e l , 5 R.I. 340, 342 
(1858); 3 Restatement (Second) T o r t s § 578 (1977); 
P r o s s e r and Keeton, T o r t s § 113 a t 799 (5th ed. 
1984). 

"A good statement of t h i s r u l e i s s e t f o r t h i n 
O l i n g e r v. American Savings and Loan A s s o c i a t i o n , 
409 F.2d 142, 144 (D.C. C i r . 1969): 

"'The law a f f o r d s no p r o t e c t i o n t o those 
who couch t h e i r l i b e l i n the form of 
r e p o r t s or r e p e t i t i o n . ... [T]he r e p e a t e r 
cannot defend on the ground of t r u t h s i m p l y 
by p r o v i n g t h a t the source named d i d , i n 
f a c t , u t t e r the statement.' 

"The r e p u b l i c a t i o n r u l e a p p l i e s t o the p r e s s as 
i t does t o o t h e r s . C i a n c i , 639 F.2d a t 61. 

"  

"Consequently, the a p p r o p r i a t e i n q u i r y t o be 
s u b m i t t e d t o the t r i e r s of f a c t i n the i n s t a n t case 
was not whether such rumors e x i s t e d but whether the 
rumors were based upon f a c t or whether they were 
f a l s e . ... " 

497 A.2d a t 327. Thus, even i n a case i n which the newspaper 

d e c r i e d the rumor, i t c o u l d not a v o i d l i a b i l i t y on the b a s i s 

t h a t i t was merely r e p o r t i n g i t s e x i s t e n c e . See a l s o B i s h o p  

v. J o u r n a l Newspaper Co., 168 Mass. 327, 332, 47 N.E. 119, 121 

(1897) (imposing l i a b i l i t y f o r l i b e l on p u b l i s h e r even though 
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i t i n c l u d e d i n f o r m a t i o n c o n t r a d i c t i n g rumor i n s t o r y ) ; a c c o r d  

Restatement (Second) of T o r t s § 548 comment e (1976). 8 

Based on the f o r e g o i n g a u t h o r i t i e s , a newspaper r e p o r t e r 

or p u b l i s h e r cannot a v o i d l i a b i l i t y f o r p u b l i s h i n g a f a l s e and 

defamatory statement on the ground t h a t the newspaper r e p o r t e r 

or p u b l i s h e r a c c u r a t e l y quoted the rumormonger, even i f the 

newspaper s t o r y c l e a r l y i d e n t i f i e d the statement as an 

u n v e r i f i e d r e p o r t and even i f the newspaper s t o r y c o n t a i n s a 

d e n i a l of the rumor by i t s s u b j e c t . See Connaughton v. Harte  

Hanks Commc'ns, I n c . , 842 F.2d 825, 837 n.6 (6th C i r . 1988), 

a f f ' d , 491 U.S. 657 (1989) ( " [ I ] t i s c l e a r t h a t 'mere 

p u b l i c a t i o n of a d e n i a l by the defamed s u b j e c t does not 

a b s o l v e a defendant from l i a b i l i t y f o r p u b l i s h i n g knowing or 

r e c k l e s s f a l s e h o o d s . ' " ( q u o t i n g T a v o u l a r e a s v. P i r o , 759 F.2d 

8 S e v e r a l o t h e r a u t h o r i t i e s have reached the same or 
s i m i l a r c o n c l u s i o n s . See Dun & B r a d s t r e e t , I n c . v. Robinson, 
233 Ark. 168, 172, 345 S.W.2d 34, 37 (1961) (defendant must 
prove t r u t h of substance of rumor even though r e p o r t i n c l u d e d 
d i s c l a i m e r " i t i s c u r r e n t l y r e p o r t e d " ) ; Hope v. He a r s t C o n s o l .  
P u b l ' n s , I n c . , 294 F.2d 681, 682 (2d C i r . 1961) ( u p h o l d i n g 
j u r y award i n l i b e l s u i t based on gossip-column i t e m t h a t 
began "Palm Beach i s b u z z i n g w i t h the s t o r y . . . . " ) ; and 
Thackrey v. P a t t e r s o n , 157 F.2d 614, 614 n.1 (D.C. C i r . 1946) 
( r e v e r s i n g d i s m i s s a l of c o m p l a i n t i n l i b e l s u i t based on 
a r t i c l e r e p o r t i n g " c o n j e c t u r e s " and "saucy l i t t l e rumors" 
about p l a i n t i f f s ) . 
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90, 133 (D.C. C i r . 1 9 8 5 ) ) ) . Hence, by p r o v i n g t h a t t h e y 

a c c u r a t e l y r e p o r t e d Spain's s t a t e m e n t s , CPC and N i c h o l s d i d 

not negate L i t t l e ' s c l a i m t h a t the rumors c i r c u l a t i n g about 

him and Jackson were f a l s e . 

CPC and N i c h o l s next argue t h a t L i t t l e " a d m i t t e d t h a t he 

had some type of a ' r e l a t i o n s h i p ' as suggested i n the s u b j e c t 

p u b l i c a t i o n s . " The e v i d e n c e i n the r e c o r d i s c l e a r , however, 

t h a t L i t t l e d i d not admit t o any p e r s o n a l r e l a t i o n s h i p w i t h 

J a c k s o n . L i t t l e a c t u a l l y d e n i e d the e x i s t e n c e of such a 

r e l a t i o n s h i p b o t h i n h i s i n t e r v i e w w i t h N i c h o l s and i n h i s 

d e p o s i t i o n t e s t i m o n y . L i t t l e t e s t i f i e d t h a t he had never even 

hea r d of Jackson b e f o r e P h i l l i p White, then the mayor of 

Uniontown, recommended her as a human-resources c o n s u l t a n t . 

T h e r e a f t e r , L i t t l e met w i t h Jackson s e v e r a l t i m e s , d i n e d w i t h 

Jackson on two o c c a s i o n s , once w i t h Mayor White i n a t t e n d a n c e , 

and t a l k e d w i t h her over the t e l e p h o n e on f o u r or f i v e 

o c c a s i o n s . CPC and N i c h o l s d i d not p r e s e n t any e v i d e n c e 

i n d i c a t i n g t h a t L i t t l e and Jackson d i s c u s s e d a n y t h i n g o t h e r 

than the o f f i c i a l b u s i n e s s f o r which Jackson was u l t i m a t e l y 

engaged. The r e c o r d c e r t a i n l y does not i n d i c a t e t h a t L i t t l e 

engaged i n a " p e r s o n a l r e l a t i o n s h i p " as opposed t o a b u s i n e s s 
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r e l a t i o n s h i p w i t h J a c k s o n . Hence, I r e j e c t the f a c t u a l 

argument t h a t L i t t l e a d m i t t e d t o a p e r s o n a l r e l a t i o n s h i p , 

e i t h e r e x p r e s s l y or i m p l i e d l y , and I conclude t h a t CPC and 

N i c h o l s d i d not produce any e v i d e n c e i n d i c a t i n g t h a t L i t t l e 

and Jackson d i d , i n f a c t , engage i n a p e r s o n a l r e l a t i o n s h i p of 

any k i n d t h a t would be s u f f i c i e n t t o w a r r a n t the i m p o s i t i o n of 

a summary judgment. 

CPC and N i c h o l s a d d i t i o n a l l y argue t h a t " [ L i t t l e ] cannot 

meet h i s burden of p r o o f i n t h i s case, and h i s c l a i m s f a i l as 

a m a t ter of law." Assuming t h a t t h a t language advances an 

argument t h a t L i t t l e cannot produce s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t the a l l e g e d defamatory statements were f a l s e , 

I r e j e c t t h a t c o n t e n t i o n . L i t t l e p r e s e n t e d u n c o n t r a d i c t e d 

e v i d e n c e i n d i c a t i n g t h a t he d i d not have a p e r s o n a l 

r e l a t i o n s h i p w i t h J a c k s o n . L i t t l e a l s o p r e s e n t e d e v i d e n c e 

i n d i c a t i n g t h a t he d i d not recommend the h i r i n g of Jackson on 

the b a s i s of any such p e r s o n a l r e l a t i o n s h i p . L i t t l e t e s t i f i e d 

t h a t he had recommended Jackson s o l e l y on the b a s i s of h i s 

c o n v e r s a t i o n s w i t h Mayor White and the p e r c e i v e d need f o r 

Jackson's c o n s u l t i n g s e r v i c e s . CPC and N i c h o l s a d m i t t e d t h a t 

L i t t l e d i d not, as the h e a d l i n e t o the F e b r u a r y 19 s t o r y 
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a l l e g e d , o r d e r the human-resources a u d i t . Thus, assuming t h a t 

the burden of p r o d u c t i o n had s h i f t e d t o L i t t l e t o p r e s e n t 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the a l l e g e d defamatory 

statements were f a l s e , L i t t l e c a r r i e d t h a t burden. 

A summary judgment would be a p p r o p r i a t e i n t h i s case i f 

the e v i d e n c e showed i n d i s p u t a b l y t h a t the rumor about L i t t l e 

t h a t was r e p e a t e d i n The A n n i s t o n S t a r was s u b s t a n t i a l l y t r u e 

or i f L i t t l e c o u l d not p r e s e n t s u b s t a n t i a l e v i d e n c e of i t s 

f a l s i t y . However, the r e c o r d shows, w i t h o u t d i s p u t e , t h a t 

L i t t l e d i d not have a p e r s o n a l r e l a t i o n s h i p w i t h J a c k s o n , t h a t 

he d i d not o r d e r the a u d i t , and t h a t he d i d not recommend 

Jackson based on any a l l e g e d p e r s o n a l r e l a t i o n s h i p . Hence, 

CPC and N i c h o l s were not e n t i t l e d t o a summary judgment based 

on t h e i r " t r u t h " argument. 

2. The "Defamatory Meaning" Argument 

CPC and N i c h o l s next argue i n s upport of the summary 

judgment t h a t the statement t h a t L i t t l e had a " p e r s o n a l 

r e l a t i o n s h i p " w i t h Jackson i s not r e a s o n a b l y c apable of 

defamatory meaning. " G e n e r a l l y , any f a l s e and m a l i c i o u s 

p u b l i c a t i o n , when e x p r e s s e d i n p r i n t i n g or w r i t i n g , or by 

s i g n s or p i c t u r e s , i s a l i b e l [ i f i t ] charges an o f f e n s e 
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p u n i s h a b l e by i n d i c t m e n t [ ] or ... tends t o b r i n g an i n d i v i d u a l 

i n t o p u b l i c h a t r e d , contempt, or r i d i c u l e , or charges an a c t 

odious and d i s g r a c e f u l i n s o c i e t y . " McGraw v. Thomason, 265 

A l a . 635, 639, 93 So. 2d 741, 744 (1957). "The t e s t t o be 

a p p l i e d i n d e t e r m i n i n g whether a newspaper a r t i c l e makes a 

defamatory i m p u t a t i o n i s whether an o r d i n a r y r e a d e r or a 

r e a d e r of average i n t e l l i g e n c e , r e a d i n g the a r t i c l e as a 

whole, would a s c r i b e a defamatory meaning t o the language." 

D r i l l P a r t s & Serv. Co. v. Joy Mfg. Co., 619 So. 2d 1280, 1289 

( A l a . 1993) ( c i t i n g L o v e l e s s v. G r a d d i c k , 295 A l a . 142, 148, 

325 So. 2d 137, 142 (1975)). "The q u e s t i o n of '[w]hether the 

communication i s r e a s o n a b l y capable of a defamatory meaning i s 

a q u e s t i o n , i n the f i r s t i n s t a n c e , f o r the c o u r t , ' and ' i f the 

communication i s not r e a s o n a b l y c a p a b l e of a defamatory 

meaning, t h e r e i s no i s s u e of f a c t , and summary judgment i s 

p r o p e r . ' " D r i l l P a r t s & Serv. Co., 619 So. 2d a t 1289-90 

( q u o t i n g H a r r i s v. S c h o o l Annual P u b l ' g Co., 466 So. 2d 963, 

964-65 ( A l a . 1985)). 

Taken i n i s o l a t i o n , the term " p e r s o n a l r e l a t i o n s h i p " does 

not n e c e s s a r i l y c a r r y w i t h i t any p e j o r a t i v e c o n n o t a t i o n . 

However, N i c h o l s s t a t e d t h a t she used t h a t term a f t e r 

50 



2090705 

r e c e i v i n g i n f o r m a t i o n from Spain t h a t l e d her t o b e l i e v e t h a t 

L i t t l e and Jackson had a d a t i n g r e l a t i o n s h i p . D a v i s p l a c e d 

t h a t phrase " i n g r e a t e r c o n t e x t " i n the F e b r u a r y 19 s t o r y by 

r e f e r r i n g t o L i t t l e as b e i n g unmarried, t h e r e b y , a t l e a s t 

a r g u a b l y , i m p l y i n g the r e l a t i o n s h i p was r o m a n t i c i n n a t u r e . 

The F e b r u a r y 20 e d i t o r i a l f u r t h e r e d t h a t n o t i o n by r e f e r r i n g 

t o the a u d i t as " L i t t l e ' s s w e e t h e a r t " d e a l , because t h a t term 

had no o t h e r o b v i o u s meaning c o n s i d e r i n g no one had a l l e g e d 

L i t t l e had g a i n e d any p e c u n i a r y advantage from the a u d i t . See  

Hale v. Kroger L t d . P'ship I , 28 So. 3d 772, 776 ( A l a . C i v . 

App. 2009) ( h o l d i n g t h a t , i n r u l i n g on a summary-judgment 

motion, r e c o r d e v i d e n c e must be viewed i n a l i g h t most 

f a v o r a b l e t o nonmovant). When c o u p l e d w i t h the statements 

t h a t L i t t l e had " o r d e r e d " the a u d i t and t h a t the a u d i t had 

produced n o t h i n g of v a l u e f o r the $2,500 spent, the e n t i r e t y 

of the statements i m p l i e s t h a t L i t t l e used h i s o f f i c e t o 

b e n e f i t h i s r o m a n t i c i n t e r e s t s a t the expense of the C i t y of 

A n n i s t o n . 

In W i l e y , s u p r a , the supreme c o u r t h e l d t h a t f a l s e 

s tatements t h a t i m p l i e d t h a t a p u b l i c o f f i c i a l was m i s u s i n g 

h i s o f f i c e f o r h i s own p e r s o n a l g a i n were defamatory. 495 So. 
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2d a t 619. In Gray v. WALA-TV, 384 So. 2d 1062 ( A l a . 1980), 

o v e r r u l e d on o t h e r grounds, N e l s o n v. Lapeyrouse G r a i n Corp., 

534 So. 2d 1085 ( A l a . 1988), the supreme c o u r t h e l d t h a t 

statements i m p l y i n g t h a t a p u b l i c c o n t r a c t o r had " c o r r u p t l y 

and i l l e g a l l y o b t a i n e d , through p o l i t i c a l c o n n e c t i o n s , a 

c o n t r a c t w i t h the c i t y and had not performed under the 

c o n t r a c t a l t h o u g h h a v i n g been p a i d t o do so, and t h e r e b y 

d i s h o n e s t l y o b t a i n e d p u b l i c f unds," were l i b e l o u s per se. 384 

So. 2d a t 1065. See a l s o W o f f o r d v. Meeks, 129 A l a . 349, 357, 

30 So. 625, 628 (1901) ( h o l d i n g t h a t f a l s e statements 

impugning honesty of county commissioners i n t r a n s a c t i n g 

p u b l i c b u s i n e s s were l i b e l o u s per s e ) ; A d v e r t i s e r Co. v.  

Jones, 169 A l a . 196, 204-05, 53 So. 759, 762 (1910) (newspaper 

a r t i c l e i m p r o p e r l y a s s e r t i n g t h a t c i t y o f f i c i a l had used c i t y 

l a b o r t o advance h i s p e r s o n a l b u s i n e s s i n t e r e s t s h e l d 

d e f a m a t o r y ) . Other j u r i s d i c t i o n s l i k e w i s e h o l d t h a t 

statements a c c u s i n g a p u b l i c o f f i c i a l of s e l f - d e a l i n g or 

o t h e r w i s e a b u s i n g the p r i v i l e g e s of p u b l i c o f f i c e are 

defamatory i n n a t u r e . See A n n o t a t i o n , L i b e l and S l a n d e r :  

A c t i o n a b i l i t y of Statement Imputing I n c a p a c i t y , I n e f f i c i e n c y ,  

M i s c o n d u c t , Fraud, D i s h o n e s t y , or the L i k e t o P u b l i c O f f i c e r 
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or Employee, 53 A.L.R.2d 8 (1957). The caselaw from o t h e r 

j u r i s d i c t i o n s s uggests t h a t the statements i m p l y i n g t h a t 

L i t t l e had used h i s p u b l i c o f f i c e t o advance h i s p e r s o n a l 

r e l a t i o n s h i p w i t h Jackson a t the c o s t of the C i t y of A n n i s t o n , 

and w i t h o u t the C i t y of A n n i s t o n r e c e i v i n g a n y t h i n g of v a l u e 

i n r e t u r n , would be c o n s i d e r e d defamatory. 

In moving f o r a summary judgment, CPC and N i c h o l s argued 

s o l e l y t h a t the term " p e r s o n a l r e l a t i o n s h i p , " when c o n s i d e r e d 

i n i s o l a t i o n , d i d not c a r r y an a c t i o n a b l e defamatory meaning. 

CPC and N i c h o l s d i d not argue t h a t the term " p e r s o n a l 

r e l a t i o n s h i p , " when used i n the c o n t e x t a p p l i c a b l e here, c o u l d 

not be c o n s i d e r e d defamatory i n n a t u r e . That argument, of 

co u r s e , would have been r e j e c t e d . Given the c o n t e x t i n which 

the term was used i n t h i s case, CPC and N i c h o l s are not 

e n t i t l e d t o a summary judgment on the b a s i s t h a t the term 

" p e r s o n a l r e l a t i o n s h i p " i s i n c a p a b l e of a defamatory meaning. 

3. " Q u a l i f i e d P r i v i l e g e " and  
" C o n s t i t u t i o n a l M a l i c e " Arguments 

In t h e i r motion f o r a summary judgment, CPC and N i c h o l s 

a s s e r t e d t h a t t h e y had a q u a l i f i e d p r i v i l e g e t o p u b l i s h the 
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rumor about L i t t l e , p u r s u a n t t o Restatement (Second) of T o r t s 

§ 611 (1977), 9 which p r o v i d e s , i n p e r t i n e n t p a r t : 

"The p u b l i c a t i o n of defamatory matter c o n c e r n i n g 
another i n a r e p o r t of an o f f i c i a l a c t i o n or 
p r o c e e d i n g or of a meeting open t o the p u b l i c t h a t 
d e a l s w i t h a m a t ter of p u b l i c concern i s p r i v i l e g e d 
i f the r e p o r t i s a c c u r a t e and complete or a f a i r 
abridgment of the o c c u r r e n c e r e p o r t e d . " 

In W i l s o n v. Birmingham Post Co., 482 So. 2d 1209 ( A l a . 1986), 

the supreme c o u r t appeared t o have adopted § 611 of the 

9 A f t e r a p p l y i n g f o r r e h e a r i n g , CPC and N i c h o l s o r a l l y 
argued b e f o r e t h i s c o u r t t h a t t h e y a l s o had a q u a l i f i e d 
p r i v i l e g e under Restatement (Second) of T o r t s § 602 and the 
" n e u t r a l - r e p o r t i n g p r i v i l e g e " espoused i n Edwards v. N a t i o n a l  
Audubon S o c i e t y , I n c . , 556 F.2d 113, 120 (2d C i r . 1977). I 
a l s o note t h a t the main o p i n i o n r e l i e s , i n p a r t , on Edwards. 
However, those p r i v i l e g e s were not a s s e r t e d b e f o r e the t r i a l 
c o u r t , and t h i s c o u r t cannot a f f i r m the summary judgment on 
the b a s i s of those p r i v i l e g e s w i t h o u t d e n y ing L i t t l e due 
p r o c e s s . See L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of  
Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 
( A l a . 2003). Moreover, t h i s c o u r t has not been d i r e c t e d t o 
any b i n d i n g p r e c e d e n t i n which the a p p e l l a t e c o u r t s of t h i s 
s t a t e have adopted e i t h e r p r i v i l e g e . Compare W i l s o n v.  
Birmingham Post Co., 482 So. 2d 1209, 1212-13 ( A l a . 1986) 
( r e l y i n g on Edwards) w i t h W i l e y , 495 So. 2d a t 619 ( r e j e c t i n g 
"newsworthiness" as b a s i s f o r q u a l i f i e d p r i v i l e g e r e c o g n i z e d 
i n Edwards). A l t h o u g h CPC and N i c h o l s urge t h i s c o u r t t o 
change Alabama law t o i n c l u d e those p r i v i l e g e s , i n l i g h t of 
t h e i r f a i l u r e t o p r o p e r l y r a i s e the a p p l i c a b i l i t y of those 
p r i v i l e g e s b e f o r e the t r i a l c o u r t and t o o b t a i n a r u l i n g on 
the m a t t e r , I f i n d t h i s t o be an i n a p p r o p r i a t e case i n which 
t o c o n s i d e r t a k i n g t h a t a c t i o n . 
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Restatement (Second) of T o r t s i n whole, b u t , i n W i l e y , s u p r a , 

the c o u r t h e l d t h a t Alabama law had embraced o n l y a l i m i t e d 

form of § 611 t h a t "would c o r r e s p o n d a t most t o the ' o f f i c i a l 

a c t i o n or p r o c e e d i n g ' p o r t i o n of the r u l e . " 495 So. 2d a t 

618. That p o r t i o n of the r u l e t o which W i l e y r e f e r s i s 

embodied i n § 13A-11-161, A l a . Code 1975, which p r o v i d e s , i n 

p e r t i n e n t p a r t : 

"The p u b l i c a t i o n of a f a i r and i m p a r t i a l r e p o r t 
... of any i n v e s t i g a t i o n made by any ... p u b l i c body 
or o f f i c e r , s h a l l be p r i v i l e g e d , u n l e s s i t be proved 
t h a t the same was p u b l i s h e d w i t h a c t u a l m a l i c e " 

I t appears from the supreme c o u r t ' s comments i n W i l e y t h a t 

Alabama r e c o g n i z e s t h a t a p a r t y has a q u a l i f i e d p r i v i l e g e t o 

re p e a t defamatory statements u t t e r e d a t a p u b l i c i n v e s t i g a t o r y 

meeting so l o n g as the p u b l i c a t i o n i s f a i r , i m p a r t i a l , and 

r e p e a t e d w i t h o u t " a c t u a l m a l i c e . " 

In t h e i r summary-judgment motion, CPC and N i c h o l s argued 

t h a t , because Spain made the statements a t a p u b l i c meeting 

about a ma t t e r of p u b l i c concern and because t h e y f a i r l y 

r e p o r t e d those s t a t e m e n t s , the p u b l i c a t i o n of those statements 

i s q u a l i f i e d l y p r i v i l e g e d under § 611 of the Restatement 

(Second) of T o r t s . The ev i d e n c e i n d i c a t e s t h a t the statements 

a t t r i b u t e d t o Spain and of which L i t t l e c o mplains were not 
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made i n the course of a p u b l i c m eeting, but i n an i n t e r v i e w 

f o l l o w i n g the c o n c l u s i o n of a p u b l i c meeting; however, L i t t l e 

does not argue t h a t p o i n t as a b a s i s f o r a v o i d i n g the summary 

judgment. L i t t l e a l s o does not argue t h a t CPC and N i c h o l s 

f a i l e d t o f a i r l y r e p o r t the substance of the statements made 

by S p a i n . L i t t l e argues s o l e l y t h a t the motion f o r a summary 

judgment s h o u l d not have been g r a n t e d because, he says, he 

p r e s e n t e d s u f f i c i e n t e v i d e n c e t h a t CPC and N i c h o l s a c t e d w i t h 

the r e q u i s i t e m a l i c e when r e p e a t i n g the rumor. 

In t h a t r e g a r d , I note t h a t § 13A-11-161 s t a t e s t h a t 

" a c t u a l m a l i c e " must be shown. However, t h a t s t a t e law i s 

preempted by f e d e r a l law, which p r o v i d e s t h a t , when a 

p l a i n t i f f i n a l i b e l a c t i o n i s a p u b l i c o f f i c i a l and the 

a l l e g e d defamatory statement r e l a t e s t o h i s or her conduct as 

a p u b l i c o f f i c i a l , the p l a i n t i f f must e s t a b l i s h 

" c o n s t i t u t i o n a l m a l i c e " by c l e a r and c o n v i n c i n g e v i d e n c e . 

Gary v. Crouch, 923 So. 2d 1130, 1138 ( A l a . C i v . App. 2005) 

( c i t i n g Wiggins v. M a l l a r d , 905 So. 2d 776 ( A l a . 2004); and 

Smith v. H u n t s v i l l e Times Co., 888 So. 2d 492 ( A l a . 2 0 0 4 ) ) . 

" C o n s t i t u t i o n a l m a l i c e " r e f e r s t o the s t a n d a r d s e t f o r t h i n 

New York Times Co. v. S u l l i v a n , 376 U.S. 254 (1984). " T h i s 

56 



2090705 

s t a n d a r d i s s a t i s f i e d by p r o o f t h a t a f a l s e statement was made 

'" w i t h knowledge t h a t i t was f a l s e or w i t h r e c k l e s s d i s r e g a r d 

of whether i t was f a l s e or n o t . " ' " Smith v. H u n t s v i l l e Times  

Co. , 888 So. 2d 492, 499 ( A l a . 2004) ( q u o t i n g Harte-Hanks  

Commc'ns, I n c . v. Connaughton, 491 U.S. 657, 659 (1989), 

q u o t i n g i n t u r n New York Times v. S u l l i v a n , 376 U.S. a t 279¬

80). 

"When d e t e r m i n i n g i f a genuine f a c t u a l i s s u e as t o 
[ c o n s t i t u t i o n a l ] m a l i c e e x i s t s i n a l i b e l s u i t 
brought by a p u b l i c f i g u r e , a t r i a l judge must bear 
i n mind the a c t u a l quantum and q u a l i t y of p r o o f 
n e c e s s a r y t o sup p o r t l i a b i l i t y under New York Times  
[Co. v. S u l l i v a n , 376 U.S. 254 (1984)]. For example, 
t h e r e i s no genuine i s s u e i f the evi d e n c e p r e s e n t e d 
i n the opposing a f f i d a v i t s i s of i n s u f f i c i e n t 
c a l i b e r or q u a n t i t y t o a l l o w a r a t i o n a l f i n d e r of 
f a c t t o f i n d [ c o n s t i t u t i o n a l ] m a l i c e by c l e a r and 
c o n v i n c i n g e v i d e n c e . " 

Anderson v. L i b e r t y Lobby, I n c . , 477 U.S. 242, 254 (1986). In 

making the d e t e r m i n a t i o n whether the p u b l i c f i g u r e has 

produced e v i d e n c e of a s u f f i c i e n t " c a l i b e r or q u a n t i t y t o 

a l l o w a r a t i o n a l f i n d e r of f a c t t o f i n d [ c o n s t i t u t i o n a l ] 

m a l i c e by c l e a r and c o n v i n c i n g e v i d e n c e , " i d . , the c o u r t must 

b e l i e v e the ev i d e n c e s u b m i t t e d by the p u b l i c f i g u r e and a l l 

j u s t i f i a b l e i n f e r e n c e s must be drawn i n h i s or her f a v o r . 477 

U.S. a t 255. 
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Making a l l j u s t i f i a b l e i n f e r e n c e s i n f a v o r of L i t t l e , the 

e v i d e n c e shows t h a t L i t t l e never engaged i n a p e r s o n a l 

r e l a t i o n s h i p w i t h J a c k s o n . A t some p o i n t , L i t t l e recommended 

t o the c i t y c o u n c i l t h a t Jackson p e r f o r m the human-resources 

a u d i t . L i t t l e d i d not advocate f o r the h i r i n g of Jackson i n 

o r d e r t o advance h i s n o n e x i s t e n t p e r s o n a l r e l a t i o n s h i p w i t h 

her. L i t t l e d i d not " o r d e r " the a u d i t ; r a t h e r , the c i t y 

c o u n c i l , a f t e r h e a r i n g from Jackson and Mayor White a t a 

p u b l i c meeting, v o t e d unanimously t o r e t a i n Jackson t o p e r f o r m 

the a u d i t . N i c h o l s was aware of the manner of Jackson's 

h i r i n g based on her a ttendance a t t h a t c i t y - c o u n c i l meeting. 

In a F e b r u a r y 2009 c i t y - c o u n c i l meeting, S p a i n , a known 

p o l i t i c a l opponent of L i t t l e , i n d i c a t e d t h a t the a u d i t was 

w o r t h l e s s and t h a t he i n t e n d e d t o i n v e s t i g a t e the m a t t e r . 

F o l l o w i n g t h a t meeting, S p a i n , i n an i n t e r v i e w w i t h N i c h o l s , 

i n f o r m e d N i c h o l s t h a t t h e r e was a "buzz" around A n n i s t o n t h a t 

L i t t l e had urged the c i t y c o u n c i l t o r e t a i n Jackson because of 

h i s p e r s o n a l r e l a t i o n s h i p w i t h J ackson. 

A t no time d i d N i c h o l s or CPC know f o r a f a c t t h a t the 

rumor was f a l s e . N i c h o l s i n t e r v i e w e d L i t t l e , who d e n i e d the 

t r u t h of the rumor. N i c h o l s and Davis b o t h t e s t i f i e d t h a t 
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they had no reason t o doubt t h a t d e n i a l . N i c h o l s attempted t o 

c o n t a c t Jackson f o r about a week f o l l o w i n g her i n t e r v i e w w i t h 

S p a i n , but t o no a v a i l . N e i t h e r N i c h o l s nor any o t h e r CPC 

employee f o l l o w e d up w i t h Spain or anyone e l s e t o i d e n t i f y the 

source of the rumor or t o t a k e any o t h e r s t e p s t o a s c e r t a i n 

whether, i n f a c t , the rumor e x i s t e d or whether the rumor had 

any b a s i s i n f a c t . N i c h o l s d r a f t e d the s t o r y , a c c u r a t e l y 

q u o t i n g b o t h Spain and L i t t l e . Davis added " c o n t e x t " t o the 

s t o r y by n o t i n g t h a t L i t t l e was unmarried. An unknown copy 

e d i t o r d r a f t e d the h e a d l i n e f o r the F e b r u a r y 19 s t o r y t h a t 

c o n t a i n e d the f a l s e statement t h a t L i t t l e had " o r d e r e d " the 

a u d i t . CPC then p u b l i s h e d the s t o r y , w i t h the i n a c c u r a t e 

h e a d l i n e , on the f r o n t page of the F e b r u a r y 19 e d i t i o n of The 

A n n i s t o n S t a r . CPC l a t e r attempted t o c o r r e c t the erroneous 

h e a d l i n e and t o c l a r i f y t h a t i t was not a l l e g i n g t h a t the 

rumor was a c c u r a t e , but i t d i d not p l a c e t h a t " r e t r a c t i o n " on 

the f r o n t page of the newspaper as L i t t l e ' s a t t o r n e y had 

demanded. 

Based on the f o r e g o i n g e v i d e n c e , I agree t h a t L i t t l e d i d 

not p r e s e n t s u f f i c i e n t l y c l e a r and c o n v i n c i n g e v i d e n c e 

i n d i c a t i n g t h a t CPC and N i c h o l s p u b l i s h e d the rumor w i t h 
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knowledge of i t s f a l s i t y . The r e c o r d c o n t a i n s no e v i d e n c e 

i n d i c a t i n g t h a t , a t the time the s t o r y was p u b l i s h e d , N i c h o l s 

or anyone e l s e employed by CPC s u b j e c t i v e l y knew t h a t L i t t l e 

d i d not have a p e r s o n a l r e l a t i o n s h i p w i t h Jackson and t h a t 

L i t t l e had not recommended Jackson t o p e r f o r m the a u d i t based 

on t h a t p e r s o n a l r e l a t i o n s h i p . N i c h o l s knew t h a t L i t t l e had 

not " o r d e r e d " the a u d i t , a f a c t t h a t w i l l be d i s c u s s e d i n more 

d e t a i l l a t e r i n t h i s w r i t i n g , but t h a t knowledge does not 

equate t o s u b j e c t i v e knowledge of the f a l s i t y of the rumor. 

I now t u r n t o the q u e s t i o n whether CPC and N i c h o l s 

r e c k l e s s l y d i s r e g a r d e d the t r u t h of the rumor. "A defendant 

a c t s w i t h ' r e c k l e s s d i s r e g a r d ' i f , a t the time of p u b l i c a t i o n , 

the defendant ' " e n t e r t a i n e d s e r i o u s doubts as t o the t r u t h of 

[ i t s ] p u b l i c a t i o n " or a c t e d " w i t h a h i g h degree of awareness 

of ... [ i t s ] p r o b a b l e f a l s i t y . " ' " Smith v. H u n t s v i l l e Times  

Co., 888 So. 2d a t 499 ( q u o t i n g McFarlane v. S h e r i d a n Square  

P r e s s , I n c . , 91 F.3d 1501, 1508 (D.C. C i r . 1996), q u o t i n g i n 

t u r n S t . Amant v. Thompson, 390 U.S. 727, 731 (1968)); see  

a l s o Finebaum v. C o u l t e r , 854 So. 2d 1120, 1124 ( A l a . 2003) 

( c i t i n g S t . Amant, 390 U.S. a t 731). "'The [ c o n s t i t u t i o n a l ] 

m a l i c e s t a n d a r d i s s u b j e c t i v e ; the p l a i n t i f f must prove t h a t 
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the defendant a c t u a l l y e n t e r t a i n e d a s e r i o u s doubt.'" Smith, 

888 So. 2d a t 499-500 ( q u o t i n g McFarlane, 91 F.3d a t 1508). 

In her a f f i d a v i t , N i c h o l s a t t e s t e d t h a t she had no 

s e r i o u s doubts about the a c c u r a c y of her s t o r y . However, i t 

i s c l e a r from her d e p o s i t i o n t e s t i m o n y t h a t N i c h o l s was 

a t t e s t i n g o n l y t h a t she was a c c u r a t e l y q u o t i n g Spain and 

L i t t l e . N i c h o l s d i d not t e s t i f y t h a t she had no s e r i o u s 

doubts about the v a l i d i t y of the rumor. To the c o n t r a r y , 

N i c h o l s and D a v i s , the CPC e d i t o r , b o t h t e s t i f i e d t h a t t h e y 

had no reason t o doubt L i t t l e ' s d e n i a l . A j u r y c o u l d 

r e a s o n a b l y f i n d t h a t N i c h o l s and CPC c o u l d not be b o t h c e r t a i n 

t h a t L i t t l e ' s d e n i a l was t r u e and a l s o b e l i e v e , w i t h o u t any 

s e r i o u s doubts, t h a t the rumor was t r u e . Hence, a j u r y c o u l d 

be c l e a r l y c o n v i n c e d t h a t N i c h o l s and CPC s u b j e c t i v e l y 

e n t e r t a i n e d s e r i o u s doubts about the v e r a c i t y of the rumor 

b e f o r e p u b l i s h i n g i t . 

Moreover, the r e c o r d c o n t a i n s some e v i d e n c e i n d i c a t i n g 

t h a t CPC a c t i v e l y e m b e l l i s h e d the rumor. By t h e i r own 

a d m i s s i o n s , b o t h CPC and N i c h o l s acknowledge t h a t the h e a d l i n e 

s t a t i n g t h a t L i t t l e " o r d e r e d " the a u d i t does not a c c u r a t e l y 

p o r t r a y the f a c t s s u r r o u n d i n g Jackson's h i r i n g . The s t o r y 
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i t s e l f s t a t e s t h a t "the C i t y " h i r e d Jackson t o p e r f o r m the 

a u d i t , not t h a t L i t t l e " o r d e r e d " the a u d i t . In q u o t i n g S p a i n , 

N i c h o l s d i d not o b t a i n any i n f o r m a t i o n i n d i c a t i n g t h a t L i t t l e 

had d i r e c t e d t h a t the c i t y c o u n c i l h i r e Jackson t o conduct the 

a u d i t . I t appears t h a t an unknown copy e d i t o r employed by CPC 

who d r a f t e d the h e a d l i n e f a b r i c a t e d t h a t L i t t l e had " o r d e r e d " 

the a u d i t . The e v i d e n c e shows t h a t CPC d i d not p u b l i s h any 

s t o r y w i t h o u t e d i t o r i a l r e v i e w , so a j u r y c o u l d i n f e r t h a t an 

e d i t o r employed by CPC approved the h e a d l i n e a l t h o u g h i t d i d 

not a c c u r a t e l y summarize the s t o r y t h a t f o l l o w e d . 

The h e a d l i n e does not so much r e p o r t the rumor as i t does 

supplement i t w i t h a d d i t i o n a l f a l s e i n f o r m a t i o n c o n v e y i n g t h a t 

L i t t l e had the a u t h o r i t y t o " o r d e r " the a u d i t . When 

c o n s i d e r e d i n c o n j u n c t i o n w i t h the c l a i m s t h a t L i t t l e had a 

p e r s o n a l r e l a t i o n s h i p w i t h Jackson and t h a t the a u d i t was 

deemed w o r t h l e s s by s e v e r a l A n n i s t o n o f f i c i a l s , the h e a d l i n e 

gave a d d i t i o n a l g r a v i t y t o the i m p l i c a t i o n t h a t L i t t l e was 

a b u s i n g h i s p o s i t i o n as a c i t y c o uncilman. A j u r y c o u l d a t 

l e a s t i n f e r t h a t the h e a d l i n e , by o v e r s t a t i n g L i t t l e ' s r o l e i n 

Jackson's h i r i n g , was i n t e n d e d t o l e n d g r e a t e r credence t o a 

rumor t h a t L i t t l e was m i s u s i n g h i s a u t h o r i t y as a c i t y 
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councilman, which CPC and N i c h o l s d i d not know t o be t r u e . 

Cf. Masson v. New Y o r k e r Magazine, I n c . , 501 U.S. 496, 517 

(1991) ("[A] d e l i b e r a t e a l t e r a t i o n of the words u t t e r e d by a 

p l a i n t i f f does not equate w i t h knowledge of f a l s i t y f o r 

purposes of [ d e t e r m i n i n g c o n s t i t u t i o n a l m a l i c e ] u n l e s s the  

a l t e r a t i o n r e s u l t s i n a m a t e r i a l change i n the meaning  

conveyed by the statement." (emphasis added)). 

In W i l e y , s u p r a , the supreme c o u r t suggested t h a t 

c o n s t i t u t i o n a l m a l i c e may be i n f e r r e d i f a r e p o r t e r a c t i v e l y 

encourages the s p r e a d i n g of a defamatory statement. In t h a t 

case, a r e p o r t e r c o v e r i n g a neighborhood meeting r e g a r d i n g a 

proposed l a n d f i l l asked a c i t i z e n t o r e p e a t a rumor on camera 

t h a t two county commissioners had a p e r s o n a l f i n a n c i a l s t a k e 

i n a c o r p o r a t i o n t h a t would b e n e f i t from t h e i r a p p r o v a l of the 

l a n d f i l l s i t e . 495 So. 2d a t 619-21. The supreme c o u r t noted 

t h a t t h a t e v i d e n c e i n d i c a t e d t h a t the r e p o r t e r had a c t e d w i t h 

c o n s t i t u t i o n a l m a l i c e i n r e p o r t i n g the rumor, a l t h o u g h the 

c o u r t found " [ e ] v e n more s i g n i f i c a n t " o t h e r e v i d e n c e t h a t 

another r e p o r t e r had determined the f a l s i t y of the rumor 

b e f o r e the r e p o r t was made. 495 So. 2d a t 621. In t h i s case, 

the h e a d l i n e d i d not merely r e p e a t the rumor, i t expanded on 
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i t , a c t u a l l y c o n t r i b u t i n g a d d i t i o n a l , i n a c c u r a t e , f a c t s t o the 

rumor. Under W i l e y , t h a t c o n t r i b u t i o n cannot be d i s c o u n t e d . 1 0 

In h o l d i n g t h a t c e r t a i n f a c t i s s u e s p r e v e n t t h i s c o u r t 

from a f f i r m i n g the summary judgment e n t e r e d by the t r i a l 

c o u r t , I do not mean t o be u n d e r s t o o d as s t a t i n g t h a t the mere 

p u b l i c a t i o n of a rumor i m p l i e s c o n s t i t u t i o n a l m a l i c e . See  

Howard v. A n t i l l a , 294 F.3d 244, 252-53 (1st C i r . 2002) 

( p u b l i c a t i o n of rumor t h a t company chairman was a c o n v i c t e d 

f e l o n u s i n g a f a l s e a l i a s h e l d i n s u f f i c i e n t t o e s t a b l i s h 

c o n s t i t u t i o n a l m a l i c e ) . I a l s o do not mean t o be u n d e r s t o o d 

as s t a t i n g t h a t the p u b l i c a t i o n of a rumor d e s p i t e a d e n i a l by 

i t s s u b j e c t c o n s t i t u t e s c o n s t i t u t i o n a l m a l i c e . See Smith 888 

So. 2d a t 501 ( n o t i n g t h a t "'"such d e n i a l s are so commonplace 

i n the w o r l d of p o l e m i c a l charge and c o u n t e r c h a r g e t h a t , i n 

1 0The main o p i n i o n a s s e r t s t h a t W i l e y c o n f l i c t s w i t h the 
h o l d i n g i n P h i l a d e l p h i a Newspapers, I n c . v. Hepps, 475 U.S. 
767 (1986). I d i s a g r e e . As e x p l a i n e d by our supreme c o u r t i n 
Ex p a r t e Rudder, 507 So. 2d 411, 415-16 ( A l a . 1987), i n Hepps 
the U n i t e d S t a t e s Supreme Court h e l d o n l y t h a t the F i r s t 
Amendment r e q u i r e s a p r i v a t e - f i g u r e p l a i n t i f f t o prove the 
f a l s i t y of the defamatory statement when the speech i n v o l v e s 
a m a t t e r of p u b l i c concern, t h e r e b y preempting the common-law 
r u l e p l a c i n g the burden of p r o v i n g the t r u t h of the statement 
on the defendant. N o t h i n g i n W i l e y c o n t r a d i c t s any statement 

the law made i n Hepps. Thus, W i l e y has never been 
^ r r u l e d and remains b i n d i n g on t h i s c o u r t . See A l a . Code 

of 
o v e r r u l e d and remains b i n d i n g on t h i s c o u r t . See A l a . Code 
1975, § 12-3-16. 

64 



2090705 

themselves, t h e y h a r d l y a l e r t the c o n s c i e n t i o u s r e p o r t e r t o 

the l i k e l i h o o d of e r r o r " ' " ( q u o t i n g Connaughton, 491 U.S. a t 

691 n.37, q u o t i n g i n t u r n Edwards, 556 F.2d a t 1 2 1 ) ) . 

A d d i t i o n a l l y , my w r i t i n g s h o u l d not be u n d e r s t o o d as s t a t i n g 

t h a t the f a i l u r e of N i c h o l s and CPC t o more t h o r o u g h l y 

i n v e s t i g a t e the v e r a c i t y of the rumor i n d i c a t e s t h a t t h e y 

a c t e d w i t h c o n s t i t u t i o n a l m a l i c e . Smith, 888 So. 2d a t 500 

("Indeed, the f a i l u r e t o i n v e s t i g a t e does not c o n s t i t u t e 

m a l i c e , u n l e s s the f a i l u r e e v i d e n c e s ' " p u r p o s e f u l a v o i d a n c e , " ' 

t h a t i s , 'an i n t e n t t o a v o i d the t r u t h . ' " ( q u o t i n g Sweeney v.  

P r i s o n e r s ' L e g a l S e r v s . , 84 N.Y.2d 786, 793, 647 N.E.2d 101, 

104, 622 N.Y.S.2d 896, 899 (1995), q u o t i n g i n t u r n 

Connaughton, 491 U.S. a t 693 ) ) ; see a l s o G e r t z v. Robert  

Welch, I n c . , 418 U.S. 323, 332 (1974). I s t a t e o n l y t h a t , 

under the c i r c u m s t a n c e s of t h i s case, summary judgment i s 

i n a p p r o p r i a t e because a j u r y c o u l d r e a s o n a b l y f i n d 

c o n s t i t u t i o n a l m a l i c e by i n f e r r i n g t h a t N i c h o l s and CPC 

s u b j e c t i v e l y e n t e r t a i n e d s e r i o u s doubts as t o the v e r a c i t y of 

the rumor and t h a t , by p u b l i s h i n g the h e a d l i n e , CPC 

p u r p o s e f u l l y or r e c k l e s s l y c o n t r i b u t e d i n a c c u r a t e f a c t s t h a t 

i m p r o p e r l y enhanced the rumor. 
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"The U n i t e d S t a t e s Supreme Court has e x p l a i n e d : 

"'[W]here the New York Times [Co. v.  
S u l l i v a n ] " c l e a r and c o n v i n c i n g " e v i d e n c e 
requirement a p p l i e s , the t r i a l judge's 
summary judgment i n q u i r y as t o whether a 
genuine i s s u e e x i s t s w i l l be whether the 
ev i d e n c e p r e s e n t e d i s such t h a t a j u r y 
a p p l y i n g t h a t e v i d e n t i a r y s t a n d a r d c o u l d 
r e a s o n a b l y f i n d f o r e i t h e r the p l a i n t i f f or 
the defendant. Thus, where the f a c t u a l 
d i s p u t e concerns [ c o n s t i t u t i o n a l ] m a l i c e , 
c l e a r l y a m a t e r i a l i s s u e i n a New York  
Times [Co. v. S u l l i v a n ] case, the 
a p p r o p r i a t e summary judgment q u e s t i o n w i l l 
be whether the e v i d e n c e i n the r e c o r d c o u l d 
support a r e a s o n a b l e j u r y f i n d i n g e i t h e r 
t h a t t h e p l a i n t i f f has shown 
[ c o n s t i t u t i o n a l ] m a l i c e by c l e a r and 
c o n v i n c i n g e v i d e n c e or t h a t the p l a i n t i f f 
has n o t . ' 

"Anderson v. L i b e r t y Lobby, I n c . , 477 U.S. 242, 255¬
56, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986) ( f o o t n o t e 
o m i t t e d ) . The Supreme Court of Alabama has 
r e i t e r a t e d t h a t '[a] t r i a l judge i s not r e q u i r e d " t o 
weigh the e v i d e n c e and determine the t r u t h of the 
mat t e r but t o determine whether t h e r e i s a genuine 
i s s u e f o r t r i a l . " ' Camp v. Yeager, 601 So. 2d [924,] 
927 [ ( A l a . 1992)] ( q u o t i n g Anderson, 477 U.S. a t 
249, 106 S.Ct. 2505). " 

Gary v. Crouch, 923 So. 2d a t 1138-39. On a p p e a l from a 

summary judgment, t h i s c o u r t r e v i e w s the case de novo, 

a p p l y i n g the same s t a n d a r d s as the t r i a l c o u r t . See i d . 

Based on my r e v i e w of the e v i d e n c e , I conclude t h a t the t r i a l 

c o u r t e r r e d i n e n t e r i n g a summary judgment i n f a v o r of CPC and 
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N i c h o l s on L i t t l e ' s l i b e l c l a i m . From the e v i d e n c e i n the 

r e c o r d , a j u r y c o u l d be c l e a r l y c o n v i n c e d t h a t N i c h o l s and CPC 

p u b l i s h e d a f a l s e and defamatory rumor about L i t t l e i n 

r e c k l e s s d i s r e g a r d of the t r u t h or the f a l s i t y of t h a t rumor. 

P i t t m a n , J . , c o n c u r s . 
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