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S u s i e M. P r i c e ( " P r i c e " ) , the p l a i n t i f f below, appeals 
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from a summary judgment i n f a v o r of Macon County Greyhound 

Park, I n c . ("the P a r k " ) , the defendant below. We a f f i r m . 

On November 29, 2007, P r i c e sued the Park, a l l e g i n g t h a t , 

on A p r i l 9, 2007, w h i l e she was an i n v i t e e on the Park's 

p r e m i s e s , she had f a l l e n as a r e s u l t of some d e b r i s on the 

Park's a s p h a l t d r i v e w a y and had s u f f e r e d i n j u r i e s . Based on 

those a l l e g a t i o n s , she s t a t e d c l a i m s of n e g l i g e n c e and 

wantonness. Answering, the Park d e n i e d l i a b i l i t y and a s s e r t e d 

as an a f f i r m a t i v e defense t h a t the d e b r i s t h a t had caused 

P r i c e t o f a l l was open and o b v i o u s . 

On J u l y 17, 2009, the Park moved f o r a summary judgment. 

The Park a s s e r t e d t h a t i t was e n t i t l e d t o a summary judgment 

w i t h r e s p e c t t o P r i c e ' s n e g l i g e n c e c l a i m because, the Park 

s a i d , (1) the ev i d e n c e d i d not e s t a b l i s h t h a t the Park had 

a c t u a l or c o n s t r u c t i v e n o t i c e of the presence of the d e b r i s 

t h a t had caused P r i c e t o f a l l b e f o r e she f e l l and (2) the 

ev i d e n c e e s t a b l i s h e d t h a t the presence of the d e b r i s was open 

and o b v i o u s . The Park a s s e r t e d t h a t i t was e n t i t l e d t o a 

summary judgment w i t h r e s p e c t t o P r i c e ' s wantonness c l a i m 

because, the Park s a i d , the ev i d e n c e d i d not e s t a b l i s h t h a t 

the Park had a c t e d or f a i l e d t o a c t w i t h knowledge of the 
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c o n d i t i o n s and w i t h a c o n s c i o u s n e s s t h a t i t s a c t i n g or f a i l i n g 

t o a c t would l i k e l y or p r o b a b l y r e s u l t i n P r i c e ' s i n j u r y . 

Opposing the summary-judgment motion, P r i c e a s s e r t e d (1) 

t h a t the e v i d e n c e d i d e s t a b l i s h t h a t the Park had a c t u a l or 

c o n s t r u c t i v e n o t i c e of the presence of the d e b r i s b e f o r e she 

f e l l ; (2) t h a t , i n the a l t e r n a t i v e , the Park a f f i r m a t i v e l y 

c r e a t e d the h a z a r d t h a t caused P r i c e t o t r i p and f a l l and, 

t h e r e f o r e , i s presumed as a m a t t e r of law t o have had n o t i c e 

of the presence of the h a z a r d ; (3) t h a t the e v i d e n c e d i d not 

e s t a b l i s h t h a t the presence of the d e b r i s was open and 

o b v i o u s ; and (4) t h a t the ev i d e n c e d i d e s t a b l i s h t h a t the Park 

had a c t e d o r f a i l e d t o a c t w i t h knowledge of the c o n d i t i o n s 

and w i t h a c o n s c i o u s n e s s t h a t i t s a c t i n g or f a i l i n g t o a c t 

would l i k e l y or p r o b a b l y r e s u l t i n P r i c e ' s i n j u r y . As 

e v i d e n t i a r y s u p p o r t f o r her o p p o s i t i o n t o the Park's motion, 

P r i c e r e l i e d on her d e p o s i t i o n t e s t i m o n y and the a f f i d a v i t of 

J . V i c t o r P r i c e . 

P r i c e , who was a p p r o x i m a t e l y 57 y e a r s o l d when the 

a c c i d e n t o c c u r r e d , t e s t i f i e d as f o l l o w s . From 2004 u n t i l A p r i l 

9, 2007, she p l a y e d b i n g o a t the Park seven days a week. On 

A p r i l 9, 2007, she drove h e r s e l f and two f r i e n d s , P a t r i c e 
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S a t t e r w h i t e and P a t r i c i a Rushing, t o the Park. They a r r i v e d 

a t the Park a t a p p r o x i m a t e l y 5:30 p.m. when i t was s t i l l l i g h t 

o u t s i d e . P r i c e stopped her automobile i n the v a l e t - p a r k i n g 

a r e a , and she and her f r i e n d s got out of P r i c e ' s a u tomobile 

and walked from her a u t o m o b i l e t o the f r o n t e n t r a n c e of the 

Park's b u i l d i n g . P r i c e was aware t h a t a p o r t i o n of the Park's 

b u i l d i n g was b e i n g remodeled or c o n s t r u c t e d . C o n s e q u e n t l y , 

P r i c e was c a r e f u l t o l o o k a t the ground t o make sure she d i d 

not s t e p on a n y t h i n g as she walked from her aut o m o b i l e t o the 

f r o n t e n t r a n c e . W a l k i n g from her automobile t o the f r o n t 

e n t r a n c e , she d i d not see a n y t h i n g on the ground t h a t would 

cause someone t o t r i p and f a l l . A f t e r e n t e r i n g the b u i l d i n g , 

P r i c e , S a t t e r w h i t e , and Rushing p l a y e d b i n g o f o r a p p r o x i m a t e l y 

t h r e e hours and then e x i t e d the f r o n t e n t r a n c e of the Park's 

b u i l d i n g a t a p p r o x i m a t e l y 8:30 p.m. when i t was dark o u t s i d e . 

The a r e a o u t s i d e the f r o n t e n t r a n c e of the Park's b u i l d i n g i s 

not w e l l l i g h t e d . P r i c e , S a t t e r w h i t e , and Rushing walked from 

the f r o n t e n t r a n c e t o the v a l e t - p a r k i n g a r e a , a l o n g the same 

r o u t e t h e y had e a r l i e r walked when the y e n t e r e d the f r o n t 

e n t r a n c e from the v a l e t - p a r k i n g a r e a , and got i n t o P r i c e ' s 

a u t o m o b i l e . P r i c e d i d not have any problem w a l k i n g from the 
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f r o n t e n t r a n c e t o her aut o m o b i l e i n the v a l e t - p a r k i n g a r e a . 

A f t e r g e t t i n g i n s i d e her a u t o m o b i l e , P r i c e c o u l d not f i n d her 

c e l l u l a r t e l e p h o n e , and S a t t e r w h i t e went back i n s i d e the 

Park's b u i l d i n g t o see i f she c o u l d f i n d i t . P r i c e then f o u n d 

her c e l l u l a r t e l e p h o n e , and the v a l e t - p a r k i n g a t t e n d a n t t o l d 

her t h a t she " c o u l d p u l l over a l i t t l e b i t t o go back i n and 

get [ S a t t e r w h i t e ] . " "So [she] p u l l e d [her automobile] over a 

l i t t l e b i t " P r i c e then got out o f her aut o m o b i l e t o go 

i n s i d e t o t e l l S a t t e r w h i t e t h a t she had f o u n d her c e l l u l a r 

t e l e p h o n e . P r i c e walked from her aut o m o b i l e toward the f r o n t 

e n t r a n c e on a r o u t e t h a t was "a l i t t l e b i t d i f f e r e n t " f r o m the 

r o u t e she had e a r l i e r walked from her c a r t o the f r o n t 

e n t r a n c e and from the f r o n t e n t r a n c e t o her c a r ; however, she 

t r i p p e d and f e l l on the a s p h a l t d r i v e w a y b e f o r e she reached 

the s i d e w a l k i n f r o n t o f the f r o n t e n t r a n c e . 1 While she was on 

the ground, she saw some l o o s e p i e c e s o f a s p h a l t . The l a r g e s t 

1 P r i c e ' s p r i n c i p a l b r i e f s t a t e s : 

"While i t i s t r u e t h a t Ms. S a t t e r w h i t e noted t h a t 
t h e r e was t r a s h around the e n t r a n c e when t h e y 
a r r i v e d and e x i t e d the main e n t r a n c e from the v a l e t 
p a r k i n g a r e a , t h i s was not the same p l a c e where Ms.  
P r i c e f e l l and was a l i t t l e f u r t h e r down." 

(Emphasis added.) 
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p i e c e of l o o s e a s p h a l t was " t h r e e i n c h e s l a r g e " and the 

s m a l l e s t was the s i z e of "a b i g marble." 

A l t h o u g h the r o u t e she was w a l k i n g when she f e l l was i n 

an a r e a t h a t was not w e l l l i g h t e d , P r i c e was w a l k i n g n o r m a l l y , 

i n s t e a d of l o o k i n g a t the ground, when she f e l l "because [she] 

had a l r e a d y done t h a t one time a l r e a d y ... the same 

a f t e r n o o n , " " [ s ] o I wouldn't be e x p e c t i n g a n y t h i n g t o be on 

the ground." F i n a l l y , P r i c e t e s t i f i e d as f o l l o w s : 

"Q. [BY THE PARK'S COUNSEL:] A l l r i g h t . Do you know 
whether or not Macon County Greyhound Park knew t h a t 
t h i s p i e c e of g r a v e l t h a t you f e l l on was out t h e r e 
p r i o r t o the time t h a t you f e l l on i t ? 

"A. I don't t h i n k so. 

"Q. Okay. 

"A. They u s u a l l y had peo p l e out t h e r e c l e a n i n g t h a t 
o f f . 

"Q. A l l r i g h t . And so do you b e l i e v e t h a t i f Macon 
County Greyhound Park knew t h a t t h i s g r a v e l was out 
t h e r e t h a t t h e y would have c l e a n e d i t up? 

"A. Yes, s i r . " 

The a f f i d a v i t of J . V i c t o r P r i c e s t a t e d : 

"My name i s J . V i c t o r P r i c e and I am over the 
age of 19 years and a r e s i d e n t c i t i z e n of the S t a t e 
of Alabama. Over the p a s t s e v e r a l y e a r s , I have been 
a f r e q u e n t v i s i t o r t o Macon County Greyhound Park i n 
S h o r t e r , Alabama. I know of my own p e r s o n a l 
knowledge t h a t the c a s i n o a t Macon County Greyhound 
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Park was undergoing e x t e n s i v e c o n s t r u c t i o n and 
r e n o v a t i o n i n 2007, i n c l u d i n g the date of A p r i l 9, 
2007. D u r i n g t h i s p e r i o d of t i m e , i t was not u n u s u a l 
t o see l o o s e g r a v e l , r o c k s and clumped a s p h a l t i n 
the a r e a where the a s p h a l t p a r k i n g l o t abuts the 
c o n c r e t e apron near the main e n t r a n c e t o the 
c a s i n o . " 

F o l l o w i n g a h e a r i n g , the t r i a l c o u r t e n t e r e d an o r d e r 

g r a n t i n g the summary-judgment motion on F e b r u a r y 18, 2010, 

w i t h o u t s t a t i n g i t s r a t i o n a l e f o r t h a t r u l i n g . P r i c e t i m e l y 

a p p e a l e d t o the supreme c o u r t , which t r a n s f e r r e d the a p p e a l t o 

t h i s c o u r t p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

"We r e v i e w a summary judgment de novo. American  
L i b e r t y I n s . Co. v. AmSouth Bank, 825 So. 2d 786 
( A l a . 2002). 

"'We a p p l y the same s t a n d a r d of r e v i e w the 
t r i a l c o u r t used i n d e t e r m i n i n g whether the 
e v i d e n c e p r e s e n t e d t o the t r i a l c o u r t 
c r e a t e d a genuine i s s u e of m a t e r i a l f a c t . 
Once a p a r t y moving f o r a summary judgment 
e s t a b l i s h e s t h a t no genuine i s s u e of 
m a t e r i a l f a c t e x i s t s , the burden s h i f t s t o 
the nonmovant t o p r e s e n t s u b s t a n t i a l 
e v i d e n c e c r e a t i n g a genuine i s s u e of 
m a t e r i a l f a c t . " S u b s t a n t i a l e v i d e n c e " i s 
"evidence of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p r o v e d . " 
In r e v i e w i n g a summary judgment, we view 
the e v i d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant and e n t e r t a i n such r e a s o n a b l e 
i n f e r e n c e s as the j u r y would have been f r e e 
t o draw.' 
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"Nationwide Prop. & Cas. I n s . Co.[ v. DPF  
A r c h i t e c t s , P.C.], 792 So. 2d [369] a t 372 [ ( A l a . 
2001)] ( c i t a t i o n s o m i t t e d ) , quoted i n American  
L i b e r t y I n s . Co., 825 So. 2d a t 790." 

P o t t e r v. F i r s t R e a l E s t a t e Co., 844 So. 2d 540, 545 ( A l a . 

2002). 

P r i c e f i r s t argues t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

the Park's summary-judgment motion w i t h r e s p e c t t o her 

n e g l i g e n c e c l a i m because, she says, (1) the e v i d e n c e 

e s t a b l i s h e d t h a t the Park had c r e a t e d the h a z a r d t h a t caused 

her t o t r i p and f a l l and, t h e r e f o r e , i s presumed as a m a t t e r 

of law t o have had n o t i c e of the presence of t h a t h a z a r d and 

(2) the e v i d e n c e d i d not e s t a b l i s h t h a t the presence of t h a t 

h a z a r d was open and o b v i o u s . 

P r i c e c i t e s Denmark v. M e r c a n t i l e S t o r e s Co., 844 So. 2d 

1189 ( A l a . 2002), i n s u p p o r t of her argument t h a t the Park i s 

presumed as a m a t t e r of law t o have had n o t i c e of the presence 

of the h a z a r d t h a t caused her t o t r i p and f a l l . In Denmark, 

Genevieve Denmark, w h i l e a customer i n a s t o r e owned by 

M e r c a n t i l e S t o r e s Co. ( " M e r c a n t i l e " ) , t r i p p e d over a r o l l of 

garment bags l o c a t e d on the f l o o r i n a d i s p l a y area of the 

s t o r e . The e v i d e n c e i n d i c a t e d " t h a t the r o l l of garment bags 

over which Denmark t r i p p e d was under the cu s t o d y and c o n t r o l 
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of M e r c a n t i l e and had been p l a c e d i n the d i s p l a y a r e a by a 

M e r c a n t i l e employee." 844 So. 2d a t 1194 (some emphasis i n 

o r i g i n a l ; some emphasis added). R e v e r s i n g a summary judgment 

i n f a v o r of M e r c a n t i l e , the supreme c o u r t s t a t e d : 

"A s t o r e owner's d u t y i s w e l l - e s t a b l i s h e d . That 
duty i s ' t o e x e r c i s e r e a s o n a b l e car e t o p r o v i d e and 
m a i n t a i n r e a s o n a b l y s a f e premises f o r the use of h i s 
customers.' Maddox v. K-Mart Corp., 565 So. 2d 14, 
16 ( A l a . 1990). Consequently, i n j u r e d ' p l a i n t i f f s 
must prove t h a t the i n j u r y was p r o x i m a t e l y caused by 
the n e g l i g e n c e of [the s t o r e owner] or one of i t s 
s e r v a n t s or employees. A c t u a l or c o n s t r u c t i v e n o t i c e 
of the presence of the substance [or i n s t r u m e n t a l i t y 
t h a t caused the i n j u r y ] must be proven b e f o r e [the 
s t o r e owner] can be h e l d r e s p o n s i b l e f o r the 
i n j u r y . ' I d . Where, however, '"'the defendant or 
h i s employees have a f f i r m a t i v e l y c r e a t e d the 
dangerous c o n d i t i o n , [the] p l a i n t i f f need not 
i n t r o d u c e e v i d e n c e t h a t [the] defendant had a c t u a l 
or c o n s t r u c t i v e knowledge of the h a z a r d . Under such 
c i r c u m s t a n c e s , the c o u r t s presume n o t i c e . ' " ' 
Wal-Mart S t o r e s , I n c . v. R o l i n , 813 So. 2d 861, 864 
( A l a . 2001) (emphasis added) ( q u o t i n g Wal-Mart  
S t o r e s , I n c . v. M c C l i n t o n , 631 So. 2d 232, 234 ( A l a . 
1993), q u o t i n g i n t u r n Joseph A. Page, The Law of  
Premises L i a b i l i t y § 7.11 a t 169 (2d ed. 1988) ). See 
a l s o Mims v. J a c k ' s R e s t a u r a n t , 565 So. 2d 609 ( A l a . 
1990). T h i s Court has h e l d t h a t where a shopper 
t r i p s over merchandise p r o t r u d i n g from a box t h a t i s 
p a r t of a 'barbeque g r i l l d i s p l a y ' e v i d e n t l y 
a r r a n g e d by s t o r e employees, the s t o r e owner's 
knowledge of a hazardous c o n d i t i o n i s presumed. 
R o l i n , 813 So. 2d a t 865." 

844 So. 2d a t 1192. 

However, a s i g n i f i c a n t d i s t i n c t i o n e x i s t s between Denmark 
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and the case now b e f o r e us. In Denmark, t h e r e was e v i d e n c e 

i n d i c a t i n g t h a t the h a z a r d t h a t caused the p l a i n t i f f ' s f a l l , 

i . e . , the r o l l of garment bags, was i n the c u s t o d y and c o n t r o l 

of the s t o r e and had been p l a c e d i n the l o c a t i o n where the 

p l a i n t i f f t r i p p e d over i t by a s t o r e employee. In the case now 

b e f o r e us, however, t h e r e i s no comparable e v i d e n c e 

e s t a b l i s h i n g t h a t the Park or someone a c t i n g under the 

d i r e c t i o n and c o n t r o l of the Park c r e a t e d the h a z a r d t h a t 

caused P r i c e ' s f a l l . J . V i c t o r P r i c e ' s t e s t i m o n y t h a t i t was 

not u n u s u a l t o see clumped a s p h a l t i n the p a r k i n g l o t w h i l e 

the c o n s t r u c t i o n or r e m o d e l i n g work was b e i n g performed does 

not e s t a b l i s h t h a t the c o n s t r u c t i o n or r e m o d e l i n g work 

produced the clumped a s p h a l t . N e i t h e r J . V i c t o r P r i c e nor any 

o t h e r w i t n e s s t e s t i f i e d t h a t he or she had o b served the 

c o n s t r u c t i o n workers t e a r i n g up the e x i s t i n g a s p h a l t d r i v e w a y 

or p r o d u c i n g l o o s e p i e c e s of a s p h a l t i n any o t h e r way. For a l l 

t h a t appears i n the r e c o r d , the l o o s e p i e c e s of a s p h a l t t h a t 

caused P r i c e t o f a l l c o u l d have r e s u l t e d from the wear and 

t e a r on the d r i v e w a y caused by t r a f f i c d r i v i n g over i t . 

Moreover, even i f t h e r e was e v i d e n c e i n d i c a t i n g t h a t the 

c o n s t r u c t i o n workers were t e a r i n g up the a s p h a l t d r i v e w a y or 
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p r o d u c i n g l o o s e p i e c e s of a s p h a l t i n some o t h e r way, t h e r e i s 

no e v i d e n c e i n d i c a t i n g t h a t the c o n s t r u c t i o n workers or anyone 

e l s e a c t i n g under the d i r e c t i o n and c o n t r o l of the Park p l a c e d 

the l o o s e p i e c e s of a s p h a l t i n the p a r t i c u l a r l o c a t i o n where 

P r i c e t r i p p e d and f e l l over them. "[T]he d o c t r i n e of r e s i p s a 

l o q u i t u r i s not a p p l i c a b l e t o s l i p and f a l l c a s e s . " R i v e r v i e w  

R e g ' l Med. C t r . , I n c . v. W i l l i a m s , 667 So. 2d 46, 48 ( A l a . 

1995). Consequently, e v i d e n c e e s t a b l i s h i n g t h a t P r i c e t r i p p e d 

and f e l l over the l o o s e p i e c e s of a s p h a l t on the Park's 

premises does not e s t a b l i s h t h a t the Park or someone a c t i n g 

under the d i r e c t i o n and c o n t r o l of the Park p l a c e d them i n the 

p a r t i c u l a r l o c a t i o n where she t r i p p e d and f e l l over them. See  

Dolgencorp, I n c . v. H a l l , 890 So. 2d 98 ( A l a . 2003). In 

Dolgencorp, a customer of a s t o r e was i n j u r e d when the 

c o n t e n t s of a b o t t l e of l i q u i d d r a i n c l e a n e r s p i l l e d onto her 

fa c e from a s h e l f i n the s t o r e . A f t e r the a c c i d e n t , a b o t t l e 

of l i q u i d d r a i n c l e a n e r was found l y i n g on the s h e l f ; the top 

t o t he b o t t l e was on the s h e l f b e s i d e the b o t t l e . The s h e l f 

where the b o t t l e was found was not the s h e l f where l i q u i d 

d r a i n c l e a n e r s were o r d i n a r i l y kept. There was no d i r e c t 

e v i d e n c e i n d i c a t i n g t h a t the s t o r e ' s employees had p l a c e d the 
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b o t t l e on the s h e l f where i t was found. The supreme c o u r t h e l d 

t h a t the mere f a c t t h a t the b o t t l e was on the s h e l f was 

i n s u f f i c i e n t t o e s t a b l i s h t h a t the s t o r e ' s employees had 

p l a c e d i t t h e r e or knew t h a t i t was t h e r e : 

"[T]he b o t t l e of l i q u i d d r a i n c l e a n e r was c l e a r l y 
not where i t s h o u l d have been. However, t h e r e i s no 
e v i d e n c e i n d i c a t i n g t h a t a s t o r e employee put the 
b o t t l e on a h i g h s h e l f next t o the m u s i c a l 
i n s t r u m e n t s or t h a t an employee knew t h a t the l i q u i d 
d r a i n c l e a n e r was m i s s h e l v e d and t h a t the cap t o the 
b o t t l e was l o o s e or had been removed. Such a 
c o n c l u s i o n would be mere s p e c u l a t i o n and t h e r e f o r e 
i n s u f f i c i e n t t o show n e g l i g e n c e on the p a r t of [ t h e 
s t o r e ] . Logan [v. Winn D i x i e , 594 So. 2d 83 ( A l a . 
1 9 9 2 ) ] . " 

890 So. 2d a t 102. A c c o r d i n g l y , we conclude t h a t P r i c e f a i l e d 

t o produce s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the Park 

c r e a t e d the h a z a r d t h a t caused her t o f a l l and thus f a i l e d t o 

make a prima f a c i e showing t h a t the Park i s presumed t o have 

had n o t i c e of t h a t h a z a r d . 

Because she d i d not prove t h a t the Park c r e a t e d the 

h a z a r d t h a t caused her t o f a l l , P r i c e was r e q u i r e d t o produce 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t the Park had a c t u a l or 

c o n s t r u c t i v e n o t i c e of t h a t h a z a r d b e f o r e she f e l l . See  

Denmark, supr a . However, P r i c e has not argued on appe a l t h a t 

she produced such e v i d e n c e . Consequently, she has waived t h a t 
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argument, see B o s h e l l v. K e i t h , 418 So. 2d 89, 92 ( A l a . 1982) 

("When an a p p e l l a n t f a i l s t o argue an i s s u e i n i t s b r i e f , t h a t 

i s s u e i s w a i v e d . " ) , and the summary judgment w i t h r e s p e c t t o 

P r i c e ' s n e g l i g e n c e c l a i m i s due t o be a f f i r m e d on the ground 

t h a t she f a i l e d t o produce s u b s t a n t i a l e v i d e n c e i n d i c a t i n g 

t h a t the Park had a c t u a l or c o n s t r u c t i v e n o t i c e of the h a z a r d 

t h a t caused her t o f a l l . Moreover, because the summary 

judgment i s due t o be a f f i r m e d on t h a t ground, P r i c e ' s 

argument t h a t the h a z a r d t h a t caused her t o f a l l was not open 

and obvious i s moot. A c c o r d i n g l y , we a f f i r m the summary 

judgment i n f a v o r of the Park w i t h r e s p e c t t o P r i c e ' s 

n e g l i g e n c e c l a i m . 

P r i c e next argues t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g 

the Park's summary-judgment motion w i t h r e s p e c t t o her 

wantonness c l a i m . In Ex p a r t e E s s a r y , 992 So. 2d 5, 9 ( A l a . 

2007), the supreme c o u r t s t a t e d : 

"'Wantonness' has been d e f i n e d by t h i s C ourt as 
the c o n s c i o u s d o i n g of some a c t or the o m i s s i o n of 
some duty w h i l e knowing of the e x i s t i n g c o n d i t i o n s 
and b e i n g c o n s c i o u s t h a t , from d o i n g or o m i t t i n g t o 
do an a c t , i n j u r y w i l l l i k e l y or p r o b a b l y r e s u l t . 
Bozeman v. C e n t r a l Bank of the South, 646 So. 2d 601 
( A l a . 1994). To c o n s t i t u t e wantonness, i t i s not 
n e c e s s a r y t h a t the a c t o r know t h a t a person i s 
w i t h i n the zone made dangerous by h i s c o n d u c t ; i t i s 
enough t h a t he knows t h a t a s t r o n g p o s s i b i l i t y 
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e x i s t s t h a t o t h e r s may r i g h t f u l l y come w i t h i n t h a t 
zone. Joseph v. Staggs, 519 So. 2d 952, 954 ( A l a . 
1988). A l s o , i t i s not e s s e n t i a l t h a t the a c t o r 
s h o u l d have e n t e r t a i n e d a s p e c i f i c d e s i g n or i n t e n t 
t o i n j u r e the p l a i n t i f f , o n l y t h a t the a c t o r i s 
' c o n s c i o u s ' t h a t i n j u r y w i l l l i k e l y or p r o b a b l y 
r e s u l t from h i s a c t i o n s . I d . 'Conscious' has been 
d e f i n e d as ' " p e r c e i v i n g , apprehending, or n o t i c i n g 
w i t h a degree of c o n t r o l l e d thought or o b s e r v a t i o n : 
c a pable of or marked by thought, w i l l , d e s i g n , or 
p e r c e p t i o n " ' ; '"having an awareness of one's own 
e x i s t e n c e , s e n s a t i o n s , and t h o u g h t s , and of one's 
e n v i r o n m e n t ; capable of complex response t o 
environment; d e l i b e r a t e . " ' B e r r y v. F i f e , 590 So. 2d 
884, 885 ( A l a . 1991) ( q u o t i n g Webster's New  
C o l l e g i a t e D i c t i o n a r y 239 (1981) and The American  
H e r i t a g e D i c t i o n a r y of the E n g l i s h Language 283 
(1969), r e s p e c t i v e l y ) . " 

In the case now b e f o r e us, P r i c e d i d not p r e s e n t any 

e v i d e n c e from which i t can be i n f e r r e d t h a t the Park knew of 

the e x i s t i n g c o n d i t i o n s , i . e . , the presence of the p a r t i c u l a r 

d e b r i s t h a t caused P r i c e t o f a l l i n the l o c a t i o n where she 

f e l l . C o n s e q uently, the t r i a l c o u r t d i d not e r r i n g r a n t i n g 

the Park's summary-judgment motion w i t h r e s p e c t t o P r i c e ' s 

wantonness c l a i m . 

APPLICATION GRANTED; OPINION OF JANUARY 21, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Thompson, P.J., and P i t t m a n , Thomas, and Moore, J J . , 
concur. 
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