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BRYAN, J u d g e . 

The S a l v a t i o n Army s e e k s a w r i t o f mandamus o r d e r i n g t h e 

Etowah C i r c u i t C o u r t t o e n t e r a summary judgment i n i t s f a v o r 
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w i t h r e s p e c t t o Roy W i l l i a m s ' s t o r t c l a i m s a g a i n s t i t . The 

S a l v a t i o n Army c o n t e n d s t h a t i t i s immune t o t h o s e c l a i m s 

u n d e r t h e e x c l u s i v e - r e m e d y p r o v i s i o n s o f t h e Alabama W o r k e r s ' 

C o m p e n s a t i o n A c t , § 25-5-1 e t s e q . , A l a . Code 1 975 ("the 

A c t " ) . We g r a n t t h e p e t i t i o n and i s s u e t h e w r i t . 

W i l l i a m s was e m p l o y e d by F i r s t C h o i c e P e r s o n n e l , LLC 

( " F i r s t C h o i c e " ) , a t e m p o r a r y - e m p l o y m e n t a g e n c y . I n September 

2006, F i r s t C h o i c e a s s i g n e d W i l l i a m s t o work f o r The S a l v a t i o n 

Army, a c l i e n t o f F i r s t C h o i c e . W i l l i a m s w o r k e d as a g e n e r a l 

l a b o r e r f o r The S a l v a t i o n Army f o r a p p r o x i m a t e l y t h e n e x t 10 

weeks. On November 21, 2006, W i l l i a m s was a l l e g e d l y i n j u r e d i n 

an a u t o m o b i l e a c c i d e n t w h i l e p e r f o r m i n g work f o r The S a l v a t i o n 

Army. 

On O c t o b e r 2, 2007, W i l l i a m s s u e d F i r s t C h o i c e and The 

S a l v a t i o n Army. W i l l i a m s a l l e g e d a c l a i m f o r w o r k e r s ' 

c o m p e n s a t i o n b e n e f i t s a g a i n s t F i r s t C h o i c e , and he a l l e g e d 

c l a i m s o f n e g l i g e n c e and w a n t o n n e s s a g a i n s t The S a l v a t i o n 

Army. The S a l v a t i o n Army f i l e d an answer a s s e r t i n g , among 

o t h e r t h i n g s , t h a t " t h e c l a i m s i n [ W i l l i a m s ' s ] C o m p l a i n t a r e 

b a r r e d by t h e e x c l u s i v i t y p r o v i s i o n s o f t h e ... A c t . " On 

A p r i l 9, 2010, The S a l v a t i o n Army f i l e d a m o t i o n f o r a summary 
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j u d g m e n t , a s s e r t i n g t h a t i t was W i l l i a m s ' s " s p e c i a l e m p l o y e r " 

u n d e r t h e A c t and, t h e r e f o r e , t h a t t h e e x c l u s i v e - r e m e d y 

p r o v i s i o n s o f t h e A c t b a r W i l l i a m s ' s t o r t c l a i m s a g a i n s t The 

S a l v a t i o n Army. F o l l o w i n g a h e a r i n g , t h e t r i a l c o u r t e n t e r e d 

an o r d e r d e n y i n g The S a l v a t i o n Army's summary-judgment m o t i o n . 

The S a l v a t i o n Army p e t i t i o n e d t h e supreme c o u r t f o r a w r i t o f 

mandamus d i r e c t i n g t h e t r i a l c o u r t t o e n t e r a summary judgment 

d i s m i s s i n g t h e t o r t c l a i m s on t h e g r o u n d t h a t t h o s e c l a i m s a r e 

b a r r e d u n d e r t h e e x c l u s i v e - r e m e d y p r o v i s i o n s o f t h e A c t . The 

supreme c o u r t t h e n t r a n s f e r r e d t h e p e t i t i o n t o t h i s c o u r t on 

t h e g r o u n d t h a t t h e p e t i t i o n f e l l w i t h i n t h i s c o u r t ' s 

j u r i s d i c t i o n . 

"A w r i t o f mandamus i s an e x t r a o r d i n a r y remedy, 
and i t w i l l be ' i s s u e d o n l y when t h e r e i s : 1 ) a 
c l e a r l e g a l r i g h t i n t h e p e t i t i o n e r t o t h e o r d e r 
s o u g h t ; 2 ) an i m p e r a t i v e d u t y upon t h e r e s p o n d e n t t o 
p e r f o r m , a c c o m p a n i e d by a r e f u s a l t o do s o ; 3 ) t h e 
l a c k o f a n o t h e r a d e q u a t e r e m e d y ; and 4 ) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e c o u r t . ' Ex p a r t e U n i t e d  
S e r v . S t a t i o n s , I n c . , 628 So. 2d 501, 503 ( A l a . 
1 9 9 3 ) . A w r i t o f mandamus w i l l i s s u e o n l y i n 
s i t u a t i o n s where o t h e r r e l i e f i s u n a v a i l a b l e o r i s 
i n a d e q u a t e , and i t c a n n o t be u s e d as a s u b s t i t u t e 
f o r a p p e a l . Ex p a r t e D r i l l P a r t s & S e r v . Co., 590 
So. 2d 252 ( A l a . 1 9 9 1 ) . " 

Ex p a r t e E m p i r e F i r e & M a r i n e I n s . Co., 720 So. 2d 893, 894 

( A l a . 1 9 9 8 ) . 
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" I n r e v i e w i n g t h e d i s p o s i t i o n o f a m o t i o n f o r 
summary j u d g m e n t , 'we u t i l i z e t h e same s t a n d a r d as 
t h e t r i a l c o u r t i n d e t e r m i n i n g w h e t h e r t h e e v i d e n c e 
b e f o r e [ i t ] made o u t a g e n u i n e i s s u e o f m a t e r i a l 
f a c t , ' B u s s e y v. John Deere Co., 531 So. 2d 860, 862 
( A l a . 1 9 8 8 ) , and w h e t h e r t h e movant was ' e n t i t l e d t o 
a judgment as a m a t t e r o f l a w . ' W r i g h t v. W r i g h t , 
654 So. 2d 542 ( A l a . 1 9 9 5 ) ; R u l e 5 6 ( c ) , A l a . R. C i v . 
P. When t h e movant makes a p r i m a f a c i e s h o w i n g t h a t 
t h e r e i s no g e n u i n e i s s u e o f m a t e r i a l f a c t , t h e 
b u r d e n s h i f t s t o t h e nonmovant t o p r e s e n t 
s u b s t a n t i a l e v i d e n c e c r e a t i n g s u c h an i s s u e . B a s s v.  
S o u t h T r u s t Bank o f B a l d w i n C o u n t y , 538 So. 2d 794, 
797-98 ( A l a . 1 9 8 9 ) . E v i d e n c e i s ' s u b s t a n t i a l ' i f i t 
i s o f 'such w e i g h t and q u a l i t y t h a t f a i r - m i n d e d 
p e r s o n s i n t h e e x e r c i s e o f i m p a r t i a l j udgment can 
r e a s o n a b l y i n f e r t h e e x i s t e n c e o f t h e f a c t s o u g h t t o 
be p r o v e d . ' W r i g h t , 654 So. 2d a t 543 ( q u o t i n g West  
v. F o u n d e r s L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 
2d 87 0 , 871 ( A l a . 1 9 8 9 ) ) . Our r e v i e w i s f u r t h e r 
s u b j e c t t o t h e c a v e a t t h a t t h i s C o u r t must r e v i e w 
t h e r e c o r d i n a l i g h t most f a v o r a b l e t o t h e 
nonmovant and must r e s o l v e a l l r e a s o n a b l e d o u b t s 
a g a i n s t t h e movant. Wilma C o r p . v. F l e m i n g Foods o f  
A l a b a m a , I n c . , 613 So. 2d 359 ( A l a . 1 9 9 3 ) ; Hanners  
v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 412, 413 ( A l a . 
19 9 0 ) . " 

Hobson v. A m e r i c a n C a s t I r o n P i p e Co., 690 So. 2d 341, 344 

( A l a . 1 9 9 7 ) . 

I n i t i a l l y , we a d d r e s s w h e t h e r we may r e v i e w , by a 

p e t i t i o n f o r a w r i t o f mandamus, t h e t r i a l c o u r t ' s d e n i a l o f 

The S a l v a t i o n Army's summary-judgment m o t i o n . The S a l v a t i o n 

Army moved f o r a summary judgment on t h e g r o u n d t h a t i t i s 

immune f r o m t o r t l i a b i l i t y u n d e r t h e e x c l u s i v e - r e m e d y 
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p r o v i s i o n s o f t h e A c t . "Mandamus r e v i e w o f t h e d e n i a l o f a 

summary-judgment m o t i o n 'grounded on a c l a i m o f i m m u n i t y ' i s 

an e x c e p t i o n t o t h e g e n e r a l r u l e a g a i n s t i n t e r l o c u t o r y r e v i e w 

o f t h e d e n i a l o f summary-judgment m o t i o n s . Ex p a r t e A u b u r n  

U n i v . , 6 So. 3d 478, 483 ( A l a . 2 0 0 8 ) . " Ex p a r t e S i m p s o n , 36 

So. 3d 15, 22 ( A l a . 2009) ( e m p h a s i s o m i t t e d ) ( r e v i e w i n g by 

mandamus p e t i t i o n t h e d e n i a l o f a summary-judgment m o t i o n 

c o n c e r n i n g l e g i s l a t i v e i m m u n i t y and i m m u n i t y u n d e r t h e N o e r r - 

P e n n i n g t o n d o c t r i n e , u n d e r w h i c h " t h o s e who p e t i t i o n any 

d e p a r t m e n t o f t h e government f o r r e d r e s s a r e g e n e r a l l y immune 

f r o m s t a t u t o r y l i a b i l i t y f o r t h e i r p e t i t i o n i n g c o n d u c t , " Sosa  

v. DIRECTV, I n c . , 437 F.3d 923, 929 ( 9 t h C i r . 2 0 0 6 ) ) . See  

a l s o Ex p a r t e Wood, 852 So. 2d 705 ( A l a . 2002) ( r e v i e w i n g by 

mandamus p e t i t i o n t h e d e n i a l o f a summary-judgment m o t i o n 

g r o u n d e d on S t a t e - a g e n t i m m u n i t y ) . 

C i t i n g Ex p a r t e S o u t h C a r o l i n a I n s u r a n c e Co., 412 So. 2d 

269 ( A l a . 1 9 8 2 ) , W i l l i a m s a r g u e s t h a t t h e d e n i a l o f a summary-

judgment m o t i o n g r o u n d e d on a c l a i m o f i m m u n i t y u n d e r t h e 

e x c l u s i v e - r e m e d y p r o v i s i o n s , as o p p o s e d t o some o t h e r t y p e s o f 

i m m u n i t y , i s n o t r e v i e w a b l e by mandamus p e t i t i o n . I n t h a t 

c a s e , c e r t a i n d e f e n d a n t s , f o l l o w i n g t h e d e n i a l o f t h e i r 
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summary-judgment m o t i o n s , p e t i t i o n e d t h e supreme c o u r t f o r a 

w r i t o f mandamus, a r g u i n g t h a t t h e A c t p r o v i d e d them i m m u n i t y 

f r o m t h e c l a i m s a g a i n s t them. The supreme c o u r t d e n i e d t h e 

p e t i t i o n , s t a t i n g t h a t " i t i s o b v i o u s t h a t t h e d e f e n d a n t s a r e 

s e e k i n g t o do by mandamus t h a t w h i c h can be done on a p p e a l " 

and t h a t "[m]andamus c a n n o t be u s e d as a s u b s t i t u t e f o r 

a p p e a l . " 412 So. 2d a t 270. A c c o r d i n g l y , W i l l i a m s has f i l e d 

a m o t i o n t o d i s m i s s t h e mandamus p e t i t i o n . 

However, i n two s u b s e q u e n t c a s e s , Ex p a r t e M c C a r t n e y  

C o n s t r u c t i o n Co., 720 So. 2d 910 ( A l a . 1 9 9 8 ) , and Ex p a r t e  

P r o g r e s s R a i l S e r v i c e s C o r p . , 869 So. 2d 459 ( A l a . 2 0 0 3 ) , o u r 

supreme c o u r t r e v i e w e d by a mandamus p e t i t i o n t h e i s s u e o f 

e m p l o y e r i m m u n i t y u n d e r t h e A c t . Those two c a s e s c o n c e r n e d 

t h e d e n i a l s o f m o t i o n s t o d i s m i s s , u n l i k e Ex p a r t e S o u t h  

C a r o l i n a I n s u r a n c e Co., w h i c h c o n c e r n e d t h e d e n i a l o f a 

summary-judgment m o t i o n . However, w h e t h e r a c l a i m o f i m m u n i t y 

i s d e n i e d f o l l o w i n g a m o t i o n t o d i s m i s s o r a summary-judgment 

m o t i o n a p p e a r s t o be i m m a t e r i a l t o t h e i s s u e w h e t h e r s u c h a 

d e n i a l may be r e v i e w e d by mandamus. See Ex p a r t e H a r a l s o n , 853 

So. 2d 928, 931 n.2 ( A l a . 2003) ("The d e n i a l o f a m o t i o n t o 

d i s m i s s o r a m o t i o n f o r a summary judgment g e n e r a l l y i s n o t 
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r e v i e w a b l e by a p e t i t i o n f o r w r i t o f mandamus, s u b j e c t t o 

c e r t a i n n a r r o w e x c e p t i o n s , s u c h as t h e i s s u e o f i m m u n i t y . " ) ; 

Compare, e.g., Ex p a r t e B u t t s , 775 So. 2d 173, 176 ( A l a . 2000) 

( r e v i e w i n g t h e d e n i a l o f m o t i o n t o d i s m i s s g r o u n d e d on S t a t e 

i m m u n i t y and S t a t e - a g e n t i m m u n i t y and s t a t i n g g e n e r a l l y t h a t 

"a p e t i t i o n f o r a w r i t o f mandamus i s an a p p r o p r i a t e means f o r 

s e e k i n g r e v i e w o f an o r d e r d e n y i n g a c l a i m o f i m m u n i t y " ) ; and  

Ex p a r t e Wood, s u p r a ( r e v i e w i n g by mandamus p e t i t i o n t h e 

d e n i a l o f a summary-judgment m o t i o n g r o u n d e d on S t a t e - a g e n t 

i m m u n i t y ) . I n l i g h t o f t h e h o l d i n g s i n t h e more r e c e n t c a s e s 

-- Ex p a r t e M c C a r t n e y C o n s t r u c t i o n Co. and Ex p a r t e P r o g r e s s  

R a i l S e r v i c e s C o r p . -- we c o n c l u d e t h a t t h e t r i a l c o u r t ' s 

o r d e r d e n y i n g The S a l v a t i o n Army's summary-judgment m o t i o n 

b a s e d on i t s a s s e r t i o n o f i m m u n i t y u n d e r t h e e x c l u s i v e - r e m e d y 

p r o v i s i o n s o f t h e A c t i s s u b j e c t t o mandamus r e v i e w . See a l s o  

Ex p a r t e S i m p s o n , s u p r a ; and Ex p a r t e Wood, s u p r a . 

A c c o r d i n g l y , we deny W i l l i a m s ' s m o t i o n t o d i s m i s s t h e mandamus 

p e t i t i o n . 

I n B e c h t e l v. Crown C e n t r a l P e t r o l e u m C o r p . , 451 So. 2d 

793, 795 ( A l a . 1 9 8 4 ) , o u r supreme c o u r t c o n c l u d e d t h a t an 

e m p l o y e r ' s i m m u n i t y u n d e r t h e e x c l u s i v e - r e m e d y p r o v i s i o n s o f 
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t h e A c t i s an a f f i r m a t i v e d e f e n s e and, t h e r e f o r e , i s s u b j e c t 

t o t h e p l e a d i n g r e q u i r e m e n t s o f R u l e 8 ( c ) , A l a . R. C i v . P. I n 

i t s a n s w er, The S a l v a t i o n Army g e n e r a l l y a s s e r t e d t h e 

e x c l u s i v e - r e m e d y a f f i r m a t i v e d e f e n s e by s t a t i n g t h a t " t h e 

c l a i m s i n [ W i l l i a m s ' s ] C o m p l a i n t a r e b a r r e d by t h e e x c l u s i v i t y 

p r o v i s i o n s o f t h e ... A c t . " W i l l i a m s a r g u e s , however, t h a t 

The S a l v a t i o n Army was r e q u i r e d t o p l e a d t h e e x c l u s i v e - r e m e d y 

d e f e n s e w i t h p a r t i c u l a r i t y . W i l l i a m s c o n t e n d s , as he d i d 

b e f o r e t h e t r i a l c o u r t , t h a t The S a l v a t i o n Army i n s u f f i c i e n t l y 

p l e a d e d t h a t d e f e n s e by f a i l i n g t o p l e a d i t w i t h 

p a r t i c u l a r i t y , and, c o n s e q u e n t l y , a r g u e s W i l l i a m s , t h e d e f e n s e 

was w a i v e d . 

I n s u p p o r t o f h i s argument t h a t t h e e x c l u s i v e - r e m e d y 

d e f e n s e must be p l e a d e d w i t h p a r t i c u l a r i t y , W i l l i a m s c i t e s 

c a s e s c o n c e r n i n g t h e a f f i r m a t i v e d e f e n s e o f e s t o p p e l . Our 

supreme c o u r t has s t a t e d t h a t e s t o p p e l must be p l e a d e d w i t h 

p a r t i c u l a r i t y . R LI I n s . Co. v. MLK Ave. R e d e v e l o p m e n t C o r p . , 

925 So. 2d 914, 925-26 ( A l a . 2 0 0 5 ) ; Water Works & Sewer Bd. o f  

Wetumpka v. C i t y o f Wetumpka, 773 So. 2d 466, 469 ( A l a . 2 0 0 0 ) ; 

Ex p a r t e L u v e r n e G e r i a t r i c C t r . , I n c . , 480 So. 2d 562, 568 

( A l a . 1 9 8 5 ) ; and K i m b r e l l v. C i t y o f B e s s e m e r , 380 So. 2d 838, 
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839 ( A l a . 1 9 8 0 ) . A d d i t i o n a l l y , a l l a v e r m e n t s o f f r a u d , 

i n c l u d i n g an a f f i r m a t i v e d e f e n s e o f f r a u d , must be p l e a d e d 

w i t h p a r t i c u l a r i t y . R u l e 9 ( b ) , A l a . R. C i v . P.; and P a t t e r s o n 

v. L i b e r t y N a t ' l L i f e I n s . Co., 903 So. 2d 769, 782-83 ( A l a . 

2 0 0 4 ) . However, e s t o p p e l and f r a u d d e f e n s e s n o t w i t h s t a n d i n g , 

R u l e 8 ( c ) s i m p l y r e q u i r e s t h a t a f f i r m a t i v e d e f e n s e s must be 

" a f f i r m a t i v e l y s e t f o r t h " i n a r e s p o n s i v e p l e a d i n g . The 

Committee Comments on t h e 1973 A d o p t i o n o f R u l e 8 p r o v i d e : 

"Under t h i s r u l e t h e p r i m e p u r p o s e o f p l e a d i n g s 
i s t o g i v e n o t i c e . ... 

f i 

"... Under t h i s r u l e , ' p l a i n n o t i c e ' o f t h e 
n a t u r e o f t h e d e f e n s e b e i n g r a i s e d by t h e d e f e n d a n t 
i s a l l t h a t i s r e q u i r e d a t t h e p l e a d i n g s t a g e . The 
f a c t s p e r t i n e n t t o t h e i r v a r i o u s c l a i m s and d e f e n s e s 
may be d e v e l o p e d by d i s c o v e r y and p r e t r i a l 
p r o c e d u r e s . " 

I n Brown v. B i l l y M a r l a r C h e v r o l e t , I n c . , 381 So. 2d 191 

( A l a . 1 9 8 0 ) , o u r supreme c o u r t a d d r e s s e d w h e t h e r s p e c i f i c 

f a c t u a l a l l e g a t i o n s must be s t a t e d when p l e a d i n g t h e 

a f f i r m a t i v e d e f e n s e o f c o n t r i b u t o r y n e g l i g e n c e . Our supreme 

c o u r t c o n c l u d e d : 

" W h i l e R u l e 8 ( c ) [ , A l a . R. C i v . P.,] p r o v i d e s 
t h a t , ' I n p l e a d i n g t o a p r e c e d i n g p l e a d i n g , a p a r t y 
s h a l l s e t f o r t h a f f i r m a t i v e l y ... c o n t r i b u t o r y 
n e g l i g e n c e ...,' we o p i n e t h a t e x t e n s i v e f a c t u a l 
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a l l e g a t i o n s o f c o n t r i b u t o r y n e g l i g e n c e need n o t be 
s e t o u t i n an answer. The answer h e r e i n g e n e r a l 
t e r m s [ , s i m p l y s t a t i n g t h a t t h e p l a i n t i f f was 
c o n t r i b u t o r i l y n e g l i g e n t , ] i s s u f f i c i e n t u n d e r t h e 
R u l e . C f . A m e r i c a n M o t o r i s t s I n s . Co. v. N a p o l i , 
166 F.2d 24 ( 5 t h C i r . 1 9 4 8 ) . See a l s o 5 W r i g h t & 
M i l l e r , F e d e r a l P r a c t i c e and P r o c e d u r e , C i v i l , § 
12 7 4." 

381 So. 2d a t 193. S i m i l a r l y , i n Owings v. G u l l e t t , 437 So. 

2d 1050, 1053 ( A l a . C i v . App. 1 9 8 3 ) , t h i s c o u r t c o n c l u d e d t h a t 

a s u c c i n c t a s s e r t i o n o f t h e a f f i r m a t i v e d e f e n s e o f t h e s t a t u t e 

o f l i m i t a t i o n s c o m p l i e s w i t h R u l e 8 ( c ) . I n l i g h t o f t h o s e 

c a s e s and t h e s i m p l e r e q u i r e m e n t s o f R u l e 8 ( c ) , we c o n c l u d e 

t h a t t h e e x c l u s i v e - r e m e d y a f f i r m a t i v e d e f e n s e need n o t be 

p l e a d e d w i t h p a r t i c u l a r i t y . The S a l v a t i o n Army's p l a i n 

a s s e r t i o n i n i t s answer t h a t t h e d e f e n s e a p p l i e s was 

s u f f i c i e n t . 

We n e x t a d d r e s s a n o t h e r p r o c e d u r a l argument r a i s e d by 

W i l l i a m s . W i l l i a m s a r g u e s t h a t The S a l v a t i o n Army u n t i m e l y 

s u b m i t t e d s u p p l e m e n t a l m a t e r i a l s i n s u p p o r t o f i t s summary-

judgment m o t i o n . T h e r e f o r e , W i l l i a m s a r g u e s , t h o s e m a t e r i a l s 

s h o u l d n o t have been c o n s i d e r e d by t h e t r i a l c o u r t and s h o u l d 

n o t be c o n s i d e r e d by t h i s c o u r t . The S a l v a t i o n Army f i l e d i t s 

summary-judgment m o t i o n on A p r i l 9, 2010. The t r i a l c o u r t 

u l t i m a t e l y s c h e d u l e d a h e a r i n g on t h a t m o t i o n f o r A u g u s t 25, 
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2010. On A u g u s t 18, 2010, s e v e n days b e f o r e t h e s c h e d u l e d 

h e a r i n g , The S a l v a t i o n Army f i l e d a " s u p p l e m e n t " t o t h e 

summary-judgment m o t i o n . The s u p p l e m e n t c o n t a i n e d a 

r e i t e r a t i o n o f t h e a r g u m e n t s t h a t The S a l v a t i o n Army had made 

i n i t s summary-judgment m o t i o n and t h e s u b m i s s i o n o f t h e 

d e p o s i t i o n t e s t i m o n y o f M a j o r i e R o b e r t s o n , an o f f i c e r o f F i r s t 

C h o i c e . On A u g u s t 23, 2010, W i l l i a m s f i l e d h i s r e s p o n s e t o 

t h e A p r i l 9, 2010, summary-judgment m o t i o n , and he a l s o moved 

t o s t r i k e t h e s u p p l e m e n t on t h e b a s i s t h a t i t was u n t i m e l y 

f i l e d . I n s u p p o r t o f h i s r e s p o n s e t o t h e summary-judgment 

m o t i o n , W i l l i a m s s u b m i t t e d p o r t i o n s o f R o b e r t s o n ' s d e p o s i t i o n , 

t h e v e r y d e p o s i t i o n t h a t he moved t o s t r i k e . The n e x t day, on 

A u g u s t 24, 2010, The S a l v a t i o n Army f i l e d a r e p l y t o 

W i l l i a m s ' s f i l i n g s o f t h e p r e v i o u s day, r e s p o n d i n g t o 

W i l l i a m s ' s a r g u m e n t s . On A u g u s t 25, 2010, W i l l i a m s moved t o 

s t r i k e as u n t i m e l y The S a l v a t i o n ' s Army's r e p l y t h a t had been 

f i l e d on t h e p r e v i o u s day. On A u g u s t 25, t h e t r i a l c o u r t h e l d 

a h e a r i n g on t h e summary-judgment m o t i o n . The t r i a l c o u r t has 

n e v e r i n d i c a t e d w h e t h e r i t r u l e d on t h e m o t i o n s t o s t r i k e . 

W i l l i a m s c o n t e n d s t h a t t h e f i l i n g o f t h e s u p p l e m e n t 

s e v e n days b e f o r e t h e h e a r i n g and t h e f i l i n g o f t h e r e p l y t h e 
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day b e f o r e t h e h e a r i n g v i o l a t e d R u l e 5 6 ( c ) ( 2 ) , A l a . R. C i v . P. 

T h a t r u l e p r o v i d e s t h a t " [ t ] h e m o t i o n f o r summary j u d g m e n t , 

w i t h a l l s u p p o r t i n g m a t e r i a l s , i n c l u d i n g any b r i e f s , s h a l l be 

s e r v e d a t l e a s t t e n (10) days b e f o r e t h e t i m e f i x e d f o r t h e 

h e a r i n g , " u n l e s s t h e p a r t i e s c o n s e n t t o l e s s t h a n 10 d a y s ' 

n o t i c e . However, mere n o n c o m p l i a n c e w i t h t h e n o t i c e 

r e q u i r e m e n t o f R u l e 5 6 ( c ) ( 2 ) does n o t c o n s t i t u t e r e v e r s i b l e 

e r r o r a b s e n t a s h o w i n g o f p r e j u d i c e . As o u r supreme c o u r t 

s t a t e d i n H i l l i a r d v. S o u t h T r u s t Bank o f A l a b a m a , N.A., 581 

So. 2d 826, 828 ( A l a . 1 9 9 1 ) : 

"Once a p a r t y shows n o n c o m p l i a n c e w i t h t h e 
n o t i c e r e q u i r e m e n t , t h e p a r t y t h e n must show t h a t 
t h e t r i a l c o u r t a b u s e d i t s d i s c r e t i o n by f a i l i n g t o 
c o m p l y w i t h t h a t r e q u i r e m e n t . To d e m o n s t r a t e an 
abuse o f d i s c r e t i o n , t h e p a r t y need o n l y come f o r t h 
w i t h any s h o w i n g t h a t t h e d e n i a l o f t h e f u l l 10-day 
n o t i c e p e r i o d w o r k e d t o h i s p r e j u d i c e . " 

See a l s o P e e b l e s v. M o o r e s v i l l e Town C o u n c i l , 985 So. 2d 388, 

392 ( A l a . 2 0 0 7 ) . 

E v e n a s s u m i n g , w i t h o u t d e c i d i n g , t h a t R u l e 5 6 ( c ) ( 2 ) was 

v i o l a t e d , we c o n c l u d e t h a t W i l l i a m s has f a i l e d t o e s t a b l i s h 

t h a t he was p r e j u d i c e d by t h e n o n c o m p l i a n c e . I n h i s answer t o 

The S a l v a t i o n Army's mandamus p e t i t i o n , W i l l i a m s a c k n o w l e d g e s 

t h a t , " ' r e g a r d l e s s o f w h e t h e r t h e t r i a l c o u r t d i d , o r d i d n o t , 

12 



2100033 

s t r i k e " t h e a l l e g e d l y u n t i m e l y m a t e r i a l s , he was e n t i t l e d t o 

p r e v a i l on t h e summary-judgment m o t i o n . W i l l i a m s ' s answer a t 

23 n.7 ( e m p h a s i s a d d e d ) . Thus, W i l l i a m s seems t o c o n c e d e t h a t 

t h e s u b m i s s i o n o f t h e d i s p u t e d m a t e r i a l s d i d n o t p r e j u d i c e 

h im. M o r e o v e r , i n t h e s u p p l e m e n t , The S a l v a t i o n Army m e r e l y 

r e i t e r a t e d t h e a r g u m e n t s made e a r l i e r i n i t s t i m e l y summary-

j u d g m e n t m o t i o n and s u b m i t t e d R o b e r t s o n ' s d e p o s i t i o n i n 

f u r t h e r s u p p o r t o f i t s a r g u m e n t s . When W i l l i a m s s u b s e q u e n t l y 

f i l e d h i s r e s p o n s e t o t h e summary-judgment m o t i o n , he a l s o 

s u b m i t t e d p o r t i o n s o f R o b e r t s o n ' s d e p o s i t i o n i n s u p p o r t o f h i s 

a r g u m e n t s a g a i n s t e n t e r i n g a summary j u d g m e n t . A c c o r d i n g l y , 

we do n o t see how W i l l i a m s c o u l d have been p r e j u d i c e d by t h e 

s u p p l e m e n t . R e g a r d i n g The S a l v a t i o n Army's r e p l y f i l e d t h e 

day b e f o r e t h e h e a r i n g , t h a t r e p l y s i m p l y r e s p o n d e d t o t h e 

a r g u m e n t s made by W i l l i a m s i n h i s r e s p o n s e t o t h e summary-

judgment m o t i o n . W i l l i a m s c l e a r l y s u f f e r e d no p r e j u d i c e by 

t h e f i l i n g o f t h e r e p l y . 

We n e x t a d d r e s s t h e s u b s t a n t i v e i s s u e i n t h i s c a s e : 

w h e t h e r The S a l v a t i o n Army i s immune t o W i l l i a m s ' s t o r t c l a i m s 

u n d e r t h e e x c l u s i v e - r e m e d y p r o v i s i o n s o f t h e A c t . " [ T ] h e A c t 

i s t h e e x c l u s i v e remedy when an employee i s i n j u r e d i n an 
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a c c i d e n t p r o x i m a t e l y r e s u l t i n g f r o m , and t h a t o c c u r r e d w h i l e 

t h e employee was engaged i n , t h e a c t u a l p e r f o r m a n c e o f t h e 

d u t i e s o f h i s o r h e r employment." Ex p a r t e S h e l b y C o u n t y  

H e a l t h C a r e A u t h o r i t y , 850 So. 2d 332, 338 ( A l a . 2 0 0 2 ) ; see §§ 

25-5-52 and -53, A l a . Code 1975. I t i s u n d i s p u t e d t h a t F i r s t 

C h o i c e , as a t e m p o r a r y - e m p l o y m e n t a g e n c y , i s W i l l i a m s ' s 

" g e n e r a l e m p l o y e r . " The S a l v a t i o n Army a r g u e s t h a t i t , as t h e 

c l i e n t o f F i r s t C h o i c e , i s a l s o W i l l i a m s ' s e m p l o y e r u n d e r t h e 

A c t , i . e . , t h a t i t i s W i l l i a m s ' s " s p e c i a l e m p l o y e r . " I f The 

S a l v a t i o n Army i s W i l l i a m s ' s s p e c i a l e m p l o y e r , t h e n W i l l i a m s ' s 

t o r t c l a i m s a g a i n s t i t a r e b a r r e d by t h e e x c l u s i v e - r e m e d y 

p r o v i s i o n s o f t h e A c t . That i s , any p o t e n t i a l c l a i m W i l l i a m s 

w o u l d have a g a i n s t The S a l v a t i o n Army w o u l d be l i m i t e d t o t h e 

r i g h t s and r e m e d i e s p r o v i d e d by t h e A c t . 

I n H i c k s v. Alabama Power Co., 623 So. 2d 1050, 1052 

( A l a . 1 9 9 3 ) , o u r supreme c o u r t r e c i t e d t h e a p p l i c a b l e l a w : 

" I n T e r r y v. Read S t e e l P r o d u c t s , 430 So. 2d 
862, 865 ( A l a . 1 9 8 3 ) , t h i s C o u r t f i r s t h e l d t h a t a 
d e f e n d a n t c o u l d be a ' s p e c i a l e m p l o y e r ' u n d e r [ t h e ] 
A c t , and be h e l d r e s p o n s i b l e f o r w o r k e r ' s 
c o m p e n s a t i o n b u t immune f r o m t o r t l i a b i l i t y f o r 
i n j u r i e s s u s t a i n e d by an e m p l o y e e . We a d o p t e d t h e 
f o l l o w i n g t h r e e - p r o n g e d t e s t t o d e t e r m i n e who i s a 
' s p e c i a l e m p l o y e r ' : 

"'When a g e n e r a l e m p l o y e r l e n d s an employee 

14 



2100033 

t o a s p e c i a l e m p l o y e r , t h e s p e c i a l e m p l o y e r 
becomes l i a b l e f o r workmen's c o m p e n s a t i o n 
o n l y i f 

"' ( a ) t h e employee has made a 
c o n t r a c t o f h i r e , e x p r e s s o r 
i m p l i e d , w i t h t h e s p e c i a l 
e m p l o y e r ; 

"'(b) t h e work b e i n g done i s 
e s s e n t i a l l y t h a t o f t h e s p e c i a l 
e m p l o y e r ; and 

" ' ( c ) t h e s p e c i a l e m p l o y e r has 
t h e r i g h t t o c o n t r o l t h e d e t a i l s 
o f t h e work. 

"'When a l l t h r e e o f t h e above c o n d i t i o n s 
a r e s a t i s f i e d i n r e l a t i o n t o b o t h 
e m p l o y e r s , b o t h e m p l o y e r s a r e l i a b l e f o r 
workmen's c o m p e n s a t i o n ' 

" T e r r y , 430 So. 2d a t 865, q u o t i n g 1C A. L a r s o n , The  
Law o f Workmen's C o m p e n s a t i o n , § 48 ( 1 9 8 0 ) . " 

W i l l i a m s a c k n o w l e d g e s t h a t he c o n c e d e d b e f o r e t h e t r i a l 

c o u r t t h a t The S a l v a t i o n Army s a t i s f i e d t h e s e c o n d and t h i r d 

p r o n g s o f t h e t e s t s e t o u t i n T e r r y v. Read S t e e l P r o d u c t s , 

430 So. 2d 862 ( A l a . 1 9 8 3 ) ; t h e r e a p p e a r s t o be no d i s p u t e 

c o n c e r n i n g t h o s e two f a c t o r s . The e v i d e n c e i n d i c a t e s t h a t t h e 

work W i l l i a m s p e r f o r m e d i n t h i s c a s e was e s s e n t i a l l y t h a t o f 

The S a l v a t i o n Army and t h a t The S a l v a t i o n Army had t h e r i g h t 

t o c o n t r o l t h e d e t a i l s o f h i s work. The p a r t i e s d i s p u t e , 

h owever, w h e t h e r W i l l i a m s had a c o n t r a c t f o r h i r e w i t h The 
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S a l v a t i o n Army. The S a l v a t i o n Army c o n t e n d s t h a t an i m p l i e d 

c o n t r a c t f o r h i r e e x i s t e d , b u t W i l l i a m s a r g u e s t h a t no s u c h 

c o n t r a c t e x i s t e d . 

I n s e v e r a l c a s e s , Alabama a p p e l l a t e c o u r t s have a d d r e s s e d 

t h e i s s u e w h e t h e r c l i e n t s o f t e m p o r a r y - e m p l o y m e n t a g e n c i e s 

were s p e c i a l e m p l o y e r s . I n Key v. M a y t a g C o r p . , 671 So. 2d 96 

( A l a . C i v . App. 1 9 9 5 ) , t h i s c o u r t d i s c u s s e d t h e l a w i n t h i s 

a r e a : 

"The supreme c o u r t has p r e v i o u s l y d e t e r m i n e d t h a t a 
' s p e c i a l e m p l o y e r - e m p l o y e e ' r e l a t i o n s h i p e x i s t s when 
t h e g e n e r a l e m p l o y e r i s an employment a g e n c y o r 
employment s e r v i c e w h i c h f u r n i s h e s e m p l o y e e s u n d e r 
c o n t r a c t , 'such as K e l l y S e r v i c e s , I n c . , o r 
Manpower, I n c . ' H i c k s v. Alabama Power Co., 623 So. 
2d 1050 ( A l a . 1 9 9 3 ) . See M a r l o w v. M i d - S o u t h T o o l  
Co., 535 So. 2d 120 ( A l a . 1 9 8 8 ) ; B e c h t e l v. Crown  
C e n t r a l P e t r o l e u m C o r p . , 495 So. 2d 1052 ( A l a . 
1 9 8 6 ) ; P e t t a w a y v. M o b i l e P a i n t M f g. Co., 467 So. 2d 
228 ( A l a . 1 9 8 5 ) ; T e r r y [ v. Read S t e e l P r o d s . , 430 
So. 2d 862 ( A l a . 1 9 8 3 ) ] . 

" I n H i c k s and Gaut v. Medrano, 630 So. 2d 362 
( A l a . 1 9 9 3 ) , t h e supreme c o u r t e x p ounded on i t s 
p r e v i o u s h o l d i n g s c o n c e r n i n g t h e e x i s t e n c e o f a 
s p e c i a l e m p l o y e r - e m p l o y e e r e l a t i o n s h i p when t h e 
g e n e r a l e m p l o y e r i s an employment a g e n c y o r s e r v i c e . 
I t s p e c i f i c a l l y f o u n d t h a t u n d e r t h e s e 
c i r c u m s t a n c e s , t h e employee had an i m p l i e d c o n t r a c t 
w i t h t h e s p e c i a l e m p l o y e r . I n H i c k s , t h e supreme 
c o u r t s t a t e d : 

" ' I n t h e s e c a s e s [ c o n c e r n i n g t e m p o r a r y -
employment a g e n c i e s o r e m p l o y m e n t - p l a c e m e n t 
a g e n c i e s ] , t h e g e n e r a l e m p l o y e r was n o t h i n g 
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more t h a n t h e b a r g a i n i n g a g e n t o r 
employment a g e n t f o r t h e p l a i n t i f f s . When 
t h o s e p l a i n t i f f s c o n t a c t e d K e l l y S e r v i c e s , 
Manpower, o r Pep S e r v i c e s , i t was n o t f o r 
t h e p u r p o s e o f e n t e r i n g i n t o employment 
w i t h t h o s e c o m p a n i e s t o do t h e work o f 
t h o s e c o m p a n i e s ; r a t h e r , t h e p l a i n t i f f s 
i n t e n d e d f o r t h e g e n e r a l e m p l o y e r s t o 
" m a r k e t " them t o s e c u r e employment w i t h 
a n o t h e r , s p e c i a l e m p l o y e r . Once t h o s e 
p l a i n t i f f s were p r e s e n t e d by t h e employment 
s e r v i c e s t o t h e s p e c i a l e m p l o y e r s , t h o s e 
p l a i n t i f f s t h e n e n t e r e d i n t o a c o n t r a c t o f 
h i r e w i t h t h o s e s p e c i a l e m p l o y e r s . ' 

"[623 So. 2d 1 0 5 4 - 5 5 . ] " 

671 So. 2d a t 100. 

I n Key, t h i s c o u r t d e t e r m i n e d t h a t M a g i c C h e f , a c l i e n t 

o f T e m porary R e s o u r c e s , a t e m p o r a r y - e m p l o y m e n t a g e n c y , was a 

s p e c i a l e m p l o y e r u n d e r t h e A c t . I n i t s a n a l y s i s , t h i s c o u r t 

n o t e d s a l i e n t f a c t s p r e s e n t i n t h a t c a s e t h a t had a l s o been 

p r e s e n t i n e a r l i e r c a s e s f i n d i n g c l i e n t s o f t e m p o r a r y -

employment a g e n c i e s t o be s p e c i a l e m p l o y e r s : " I t i s u n d i s p u t e d 

t h a t Key a p p l i e d f o r t e m p o r a r y employment w i t h T emporary 

R e s o u r c e s and t h a t T emporary R e s o u r c e s a s s i g n e d him t o M a g i c 

C h e f . M a g i c Chef p a i d T emporary R e s o u r c e s f o r h i s s e r v i c e s 

and Temporary R e s o u r c e s p a i d Key, b u t a t a l e s s e r r a t e . " I d . 

I n Gaut v. Medrano, 630 So. 2d 362, 366 ( A l a . 1 9 9 3 ) , o u r 

supreme c o u r t s u c c i n c t l y e x p l a i n e d : 
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"'Terry v. Read S t e e l ... and t h r e e o f t h e c a s e s 
f o l l o w i n g i t [Means v. I n t e r n a t i o n a l S y s t e m s , I n c . , 
555 So. 2d 142 ( A l a . 1 9 8 9 ) ; M a r l o w v. M i d S o u t h T o o l  
Co., 535 So. 2d 120 ( A l a . 1 98 8 ) ; and P e t t a w a y v.  
M o b i l e P a i n t Mfg. Co., 467 So. 2d 228 ( A l a . 1985),] 
have i n v o l v e d g e n e r a l e m p l o y e r s t h a t were 
u n a m b i g u o u s l y t e m p o r a r y employment p l a c e m e n t 
a g e n c i e s . T e r r y and P e t t a w a y were p l a c e d w i t h t h e i r 
s p e c i a l e m p l o y e r s by Manpower, I n c . ; M a r l o w , by 
K e l l y S e r v i c e s , I n c . ; and Means, by L o n g ' s Temporary 
S e r v i c e s , I n c . I n s u c h c a s e s , t h e employee a p p l i e s 
t o t h e g e n e r a l e m p l o y e r f o r t h e s p e c i f i c p u r p o s e o f 
t e m p o r a r y p l a c e m e n t w i t h s p e c i a l e m p l o y e r s and t h u s 
n e c e s s a r i l y a g r e e s t o a c o n t r a c t o f h i r e w i t h t h e 
s p e c i a l e m p l o y e r . " 

The f a c t s i n t h i s c a s e r e f l e c t a t y p i c a l s i t u a t i o n i n 

w h i c h an i m p l i e d c o n t r a c t f o r h i r e has been f o u n d t o e x i s t 

b e t ween t h e c l i e n t o f a t e m p o r a r y - e m p l o y m e n t a g e n c y and an 

e m p l o y e e . F i r s t C h o i c e , a t e m p o r a r y - e m p l o y m e n t a g e n c y , h i r e d 

W i l l i a m s t o p e r f o r m g e n e r a l l a b o r f o r c l i e n t s o f F i r s t C h o i c e . 

As s u c h , F i r s t C h o i c e was t h e " b a r g a i n i n g a g e n t " o r 

"employment a g e n t " o f W i l l i a m s . Key, 671 So. 2d a t 100. F i r s t 

C h o i c e a s s i g n e d W i l l i a m s t o work f o r The S a l v a t i o n Army, and 

he w o r k e d f o r The S a l v a t i o n Army u n d e r i t s c o n t r o l . 

A c c o r d i n g l y , t h e r e was an i m p l i e d c o n t r a c t f o r h i r e b e tween 

W i l l i a m s and The S a l v a t i o n Army, t h u s s a t i s f y i n g t h e f i r s t 

p r o n g o f t h e T e r r y t e s t . The f a c t s o f t h i s c a s e a r e 

s u b s t a n t i a l l y s i m i l a r t o t h o s e o f t h e t y p i c a l t e m p o r a r y -
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employment c a s e s c i t e d above. As n o t e d , t h e r e i s no d i s p u t e 

t h a t t h e o t h e r two p r o n g s o f t h e T e r r y t e s t were s a t i s f i e d . 

A c c o r d i n g l y , we d e t e r m i n e t h a t The S a l v a t i o n Army was 

W i l l i a m s ' s s p e c i a l e m p l o y e r . 

W i l l i a m s c i t e s s e v e r a l f a c t o r s t h a t he s a y s s u g g e s t t h a t 

he d i d n o t have a c o n t r a c t f o r h i r e w i t h The S a l v a t i o n Army. 

S e v e r a l o f t h o s e f a c t o r s h i g h l i g h t t h e employment r e l a t i o n s h i p 

t h a t W i l l i a m s had w i t h F i r s t C h o i c e i n an a t t e m p t t o s u g g e s t 

t h a t t h e r e was n o t an employment r e l a t i o n s h i p b e tween W i l l i a m s 

and The S a l v a t i o n Army. F o r e x a m p l e , W i l l i a m s n o t e s h i s own 

t e s t i m o n y s t a t i n g t h a t he "worked f o r F i r s t C h o i c e " as 

e v i d e n c e i n d i c a t i n g t h a t he c o n s i d e r e d h i m s e l f t o be an 

e mployee o f F i r s t C h o i c e . C l e a r l y , F i r s t C h o i c e was 

W i l l i a m s ' s g e n e r a l e m p l o y e r . However, t h e p e r t i n e n t i s s u e i s 

w h e t h e r W i l l i a m s was a l s o an e m p l oyee o f The S a l v a t i o n Army 

u n d e r t h e T e r r y t e s t , i . e . , w h e t h e r The S a l v a t i o n Army was 

W i l l i a m s ' s s p e c i a l e m p l o y e r . Whether W i l l i a m s c o n s i d e r e d 

h i m s e l f t o be an employee o f F i r s t C h o i c e does n o t a l t e r o u r 

a n a l y s i s . 

S i m i l a r l y , c e r t a i n p r o v i s i o n s c o n t a i n e d on W i l l i a m s ' s 

t i m e s h e e t l i m i t i n g t h e s c o p e o f h i s employment w i t h The 
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S a l v a t i o n Army do n o t n e g a t e h i s s t a t u s as an employee o f The 

S a l v a t i o n Army. F o r e x a m p l e , W i l l i a m s ' s t i m e s h e e t , w h i c h 

r e c i t e d t e r m s o f t h e agreement between F i r s t C h o i c e and The 

S a l v a t i o n Army, c o n t a i n e d a p r o v i s i o n s t a t i n g t h a t The 

S a l v a t i o n Army c o u l d n o t a l l o w W i l l i a m s t o d r i v e an a u t o m o b i l e 

w i t h o u t o b t a i n i n g F i r s t C h o i c e ' s w r i t t e n p e r m i s s i o n . However, 

i n T e r r y , a c o n t r a c t f o r h i r e was d e t e r m i n e d t o e x i s t d e s p i t e 

a s i m i l a r p r o v i s i o n . 430 So. 2d a t 864, 866. See a l s o  

P e t t a w a y v. M o b i l e P a i n t Mfg. Co., 467 So. 2d 228, 228, 230 

( A l a . 1985) ( h o l d i n g t h a t a c o n t r a c t f o r h i r e e x i s t e d d e s p i t e 

a p r o v i s i o n r e q u i r i n g w r i t t e n p e r m i s s i o n f r o m t h e t e m p o r a r y -

employment a g e n c y b e f o r e t h e employee c o u l d h a n d l e v e h i c l e s o r 

m a c h i n e r y ) . 

W i l l i a m s a l s o r e l i e s on f a c t o r s t h a t , i n o t h e r c a s e s 

i n v o l v i n g s i m i l a r f a c t o r s , d i d n o t p r e v e n t a d e t e r m i n a t i o n 

t h a t a c o n t r a c t f o r h i r e e x i s t e d . F o r e x a m p l e , W i l l i a m s n o t e s 

t h a t F i r s t C h o i c e had p r e v i o u s l y a s s i g n e d h im t o o t h e r c l i e n t s 

b e f o r e a s s i g n i n g h im t o The S a l v a t i o n Army. However, o u r 

supreme c o u r t has f o u n d a c o n t r a c t f o r h i r e t o e x i s t when a 

t e m p o r a r y - e m p l o y m e n t a g e n c y had p r e v i o u s l y a s s i g n e d an 

employee t o o t h e r c l i e n t s . See P e t t a w a y , 467 So. 2d a t 228 
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("On s e v e r a l o c c a s i o n s , Manpower s e n t P e t t a w a y t o d i f f e r e n t 

j o b s i t e s f o r t h e p u r p o s e o f p r o v i d i n g t e m p o r a r y l a b o r . " ) . 

W i l l i a m s a l s o c o n t e n d s t h a t t h e r o u g h l y 10-week p e r i o d d u r i n g 

w h i c h he w o r k e d f o r The S a l v a t i o n Army i s a r e l a t i v e l y b r i e f 

p e r i o d t h a t w e i g h s a g a i n s t a d e t e r m i n a t i o n t h a t a c o n t r a c t f o r 

h i r e was f o r m e d . However, t h i s f a c t i s u n p e r s u a s i v e b e c a u s e 

a c o n t r a c t f o r h i r e has been f o u n d t o e x i s t i n c a s e s i n w h i c h 

a t e m p o r a r y employee has been on t h e j o b f o r as l i t t l e t i m e as 

t h r e e d a y s , M a r l o w v. M i d S o u t h T o o l Co., 535 So. 2d 120, 122¬

24 ( A l a . 1 9 8 8 ) , o r two weeks, P e t t a w a y , 467 So. 2d a t 229-23. 

L a s t l y , we b r i e f l y a d d r e s s W i l l i a m s ' s c o n t e n t i o n t h a t The 

S a l v a t i o n Army has i m p e r m i s s i b l y p r e s e n t e d an argument t o t h i s 

c o u r t t h a t was n o t p r e s e n t e d t o t h e t r i a l c o u r t . An a p p e l l a t e 

c o u r t c a n n o t g r a n t r e l i e f b a s e d on an argument p r e s e n t e d f o r 

t h e f i r s t t i m e t o t h e a p p e l l a t e c o u r t . Andrews v. M e r r i t t O i l  

Co., 612 So. 2d 40 9, 410 ( A l a . 1992 ). I n t h i s c a s e , t h e 

a l l e g e d l y new "argument" i s n o t an argument b u t r a t h e r a 

s i n g l e f a c t u a l s t a t e m e n t c o n t a i n e d i n R o b e r t s o n ' s d e p o s i t i o n , 

n a m ely h e r t e s t i m o n y i n d i c a t i n g t h a t The S a l v a t i o n Army 

c o n t r o l l e d W i l l i a m s ' s p a y r a t e . The S a l v a t i o n Army c i t e s t h a t 

e v i d e n c e i n s u p p o r t o f i t s argument t h a t i t was W i l l i a m s ' s 
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s p e c i a l e m p l o y e r , an argument t h a t The S a l v a t i o n Army 

p r e s e n t e d t o t h e t r i a l c o u r t . T h e r e f o r e , W i l l i a m s ' s argument 

on t h i s i s s u e has no m e r i t . 

I n c o n c l u s i o n , we deny W i l l i a m s ' s m o t i o n t o d i s m i s s t h e 

p e t i t i o n f o r a w r i t o f mandamus. The m a t e r i a l f a c t s e s t a b l i s h 

t h a t The S a l v a t i o n Army was W i l l i a m s ' s s p e c i a l e m p l o y e r w i t h i n 

t h e m e aning o f t h e A c t . T h e r e f o r e , u n d e r t h e e x c l u s i v e - r e m e d y 

p r o v i s i o n s o f t h e A c t , The S a l v a t i o n Army i s immune t o 

W i l l i a m s ' s t o r t c l a i m s . A c c o r d i n g l y , we g r a n t The S a l v a t i o n 

Army's p e t i t i o n f o r t h e w r i t o f mandamus, i s s u e t h e w r i t , and 

d i r e c t t h e t r i a l c o u r t t o e n t e r a summary judgment i n f a v o r o f 

The S a l v a t i o n Army w i t h r e s p e c t t o W i l l i a m s ' s t o r t c l a i m s 

a g a i n s t i t . 
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