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BRYAN, Judge.

The sole issue presented by this appeal i1is whether the
trial court erred 1n holding that Eric Pennington, the
defendant below, was entitled to a summary Jjudgment with

respect to the wantonness c¢laim of Robert A. Mandella, Sr.
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("Robert"), and Sharon Mandella ("Sharon"), the plaintiffs
below. For the reasons discussed below, we conclude that the
trial court did not err in entering a summary Jjudgment in
favor of Pennington on the wantonness claim, and, therefore,
we affirm the judgment of the trial court.

Standard of Review

"We review a summary Jjudgment de novo. American
Liberty TIns. Co. v, AmScuth Bank, 825 So. 2d 786
(Ala. 2002).

"'We apply the same standard of review the
tLrial court used in determining whether the
evidence presented to the trial ccurt
created a genuine issue of material fact.
Once a party moving for a summary Jjudgment
establishes that no genuine I1ssue of
material fact exists, the burden shifts to
the nonmevant Lo present substantial
evidence c¢reating a genuine issue of
material fact. "Substantial evidence" 1s
"evidence of such weight and gquality that
fair-minded persons 1in the exercise of
impartial judgment can reasonably infer the
existence of the fact sought to be proved.”
In reviewling a summary Jjudgment, we view
the evidence in the light most favorable to
the nonmovant and entertain such reasonable
inferences as the jury would have been free

to draw.'’
"Nationwide Prop. & Cas. Ins. Co. | V. DPF
Architects, P.C.], 7%2 So., 2d [369] at 372 [(Ala.
2001) ] (citations omitted), quoted 1n American

Liberty Ins. Co., 82> So. Z2d at 790."

Potter v. First Real Estate Co., 844 So. 2d 540, 545 (Ala.
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2002) .
Undigputed Facts
On September 14, 2009, Robert and Pennington were co-
workers at a Domino's Pizza franchise ("Demino's"™) located

along the northern right-of-way of Highway 84 in Dothan.
Highway 84, which is also known as East Main Street, consists
of multiple westbound lanes and multiple eastbocund lanes
separated by a concrete median. On September 14, 2009, both
Robert and Pennington received paychecks and wanted toc go to
the Regions Bank branch ("Regions") located along the scuthern
right-of-way of Highway 84 across from Dominc's in order to do
their banking. Robert accepted Pennington's offer of a ride to
Regions and got into the front passenger seat ¢of Pennington's
automobile., Pennington got into the driver's seat and drove
the automobile. Pennington was familiar with the portion of
Highway 84 separating Domino's frcom Regicons. Althcocugh there is
no traffic 1light located directly between Domino's and
Regions, there is a paved gap 1n the concrete median there.
The paved gap in the median allows traffic te cross the median

frecm the westbound lanes te the ecastbound lanes and vice
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versa. In order to travel from Domino's parking lot to
Regions, Pennington planned to cross the westbound lanes to
the paved gap 1in the concrete median and then cross the
eastbound lanes. Pennington drove his automobile to the edge
of Domino's parking lot, stopped at the stop sign located
there, and wailted for several automobiles to pass in the
westbound lanes before proceeding to cross Highway 84.
Pennington's automoblle crossed the westbound lanes to the
paved gap in the concrete median without incident. While it
was crossing the eastbound lanes of Highway 84, Penningten's
autcomobile was struck broadside on the passenger side by a
truck and Robert was injured.

Disgputed Facts

Pennington testified that, after crossing the westbound
lanes, he stopped in the paved gap 1n the concrete median but
his shoe, which was wet from the rain that had been falling
that day, slipped off of the brake pedal, and his automobile
rolled into the middle c¢f the northernmost eastbound lane
before he was akle to apply the brake again and stop. He
further testified that, except for the pillar connecting the

rocf of his automcbhile to its hocd, he had an uncbhstructed
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view of oconcoming traffic in the eastbound lanes and that,
except for some traffic located approximately 400 or 500 feet
away, he did not see any oncoming traffic in the eastbound
lanes. He testified that he thought that he would have encugh
time to cross the eastbound lanes before the oncoming traffic
he saw 400 or 500 feet away reached him and that he proceeded
to cross the eastbound lanes but a truck struck his automobile
when his automoblile was in the third eastbound lane from the
paved gap 1n the concrete median. He testified that he had not
seen that truck kefore it struck his automobile.

Robert testified that he did not know whether Pennington
stopped in the paved gap in the concrete median. Chris Beck
signed an affidavit in which he testified as follows:

"1. On September 14, 2009, I was traveling east on
East Main Street in Dothan, Alabama.

"2. T was in the left lane of the east bound lanes
of East Main Street. 1 saw a Toyota Camry
attempting to cross four lanes of traffic. The
Camry had to cross the west bound lanes, the
median, and then thes east bound lanes,

"3, The Tcyota Camry failed to stop in the median
even though I was very close to the median, T
narrowly missed c¢olliding inte the Toyota
Camry.

"4, While T narrowly missed the Toyota Camry, the
Toyota Camry was involved in [a] collision with



2100131

a commercial sized truck that was in the right
lane just beside me.

"5. There were no obstructions that would have
blocked the view of the driver of the Toyota
Camry.

"6. The driver ¢f Lhe Teoyota Camry did not stop in
the median or vyield to the oconcoming traffic
evern Lhough T and the Lruck beside me were very
clcse toe the median when the Toycta attempted
to cross. It appeared to me that he was trying
to race across four lanes in an attempt to beat
the oncoming traffic.™

Procedural History

Robert and his wife, Sharon, sued Pennington, stating
claims of negligence and wantcnness. Pennington moved for a
summary judgment, asserting that he was entitled to a summary
Judgment with respect Lo the negligence c¢laim by virtue of the
Guest Passenger Statute, § 32-1-2, Ala. Code 1975, and that

he was entitled to a summary Jjudgment with respect to the

'Section 32-1-2 provides:

"The owner, operator, or person responsible for
the operaticn of a motor vehicle shall not be liable
for less or damage arising from injuries Lo or death
of 2 guest while being transported without payment
therefor in or upon said mctor vehicle, resulting
from the operation thereof, unless such injuries or
death are caused by the willful or wanton misconduct
of such operator, owner, or person responsible for
the operation ¢f the motor vehicle."

&
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wantonness claim by virtue of the supreme court's decision in

EX parte FEssary, 9%2 So. 24 5 (Ala. 2007).

Robert and Sharon conceded that Pennington was entitled
to a summary judgment with respect to the negligence claim by
virtue of the Guest Passenger Statute; however, they asserted
that he was not entitled to a summary judgment with respect to
the wantonness claim. Specifically, they argued:

"The facts of this case are almost identical to
the facts in Barker v. Towng, 747 So. 2d 907 {(Ala,
Civ. App. 1999), which held that the issue of
wantonness should be decided by the jury. Towns, the
defendant driver, failed to yield the right-of-way
to an oncoming truck that should have been clearly
visikble. The truck driver testified that Tcwns never
stopped before entering the intersection. The truck
struck Towns' vehicle killing Towns and injuring his
passenger. The trial court's summary judgment on the
issue of wantonness was reversed by the Alabama
Civil Court o¢f Appeals which ruled there was
sufficient ©proof of evidence to present the
wantonness c¢laim to a jury.

"T.ike the plaintiff in Barker, [Robert and
Sharon have] 'presented evidence tending to show
that [Pennington] entered the interssction after
seeing the truck approaching' the intersecticn. 1d.
at 909, Although he denies seeing the truck,
Pennington admitted to having an unobstructed view
in the direction of the oncoming trucks
Additicnally, and as was the case 1n Barker, an
eyewlitness saw Pennington race through the median
into the path of the oncoming truck, "and there is
no dispute that the truck driver had the
right-of-way.' 1d. at 909. ... Therefcre, as the
court held in Barker, '[tlhese facts constitutel[]
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substantial evidence supporting the wantonness
claim; therefore, the issue [should be] presented Lo
the jurvy.' Id. at 509.

"The facts that made wantonness a jury guestion
in Clark v. Black, 630 So. 2d 1012 (Ala. 1993), are
present in this case. In {lark, the defendant was
very familiar with the intersection and therefore
should have been familiar with the dangers
associated with the intersection. Id. at 1016,
Pennington was very familiar with this intersection
because he traversed it routinely leaving Domino's
to deliver pizzas ..., 1in fact, his delivery area
included Ashford, which would require him to use
this intersection to turn left. In Clark, one hazard
was a 'hillcrest' that limited visibility of the
intersection. In this case, the hazard is crossing
at least six lanes of traffic on a highway.

"TLike the defendant in Clark, Pennington knew of
his cbligation to yield to onceming traffic but made
no attempt to do so. Alse like the defendant in
Clark, Pennington attempted to race across the
intersection without any regard to oncoming traffic,
As the Supreme Court reccgnized 1n [Ex parte]
Essary, 992 So. 2d 5 (Ala. 2007), disregard of known
dangers of an intersection is sufficient to make
wantonness a guestion for the jury.

"Judge Thompscen in Monroe v. Brown, 307 F. Supp.
2d 1268 [{(M.D. Ala. 2004)], denied a defendant's
motion for summary Judgment o¢n the issue of
wantonness 1involving a rear-end collision Dbecause
the defendant consclously ilgnored the rules of the
road. In Monroe, the plaintiff approached an
intersection, braked, and then released the brake.
The defendant driver assumed that the plaintiff was
going to proceed through the yellow 1light and the
defendant driver intended to do the same. The
plaintiff, hcwever, stopped at the intersection and
the defendant driver rear ended the plaintiff
[rlather than heeding the yellow light and coming te
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a stop. Judge Thompson found that the defendant
driver consciously accelerated assuming that the
plaintiff would proceed through the vyellow light,
creating a risk for all those invelved., Pennington,
like the defendant 1in Monrcoe, made a conscious
decision to ignore the rules of the road.

"Pennington's conduct was materially different
than the driver in Essary. First, 1in Essary, the
Supreme Courlt emphasized the absence of any evidence
to suggest that there was particular danger at the
intersection that the defendant should have been
aware cf. Essary makes nc mention of the size of the
intersection, and presumably, it was not an issue,
But in this case, Pennington had to traverse six
lanes of traffic, two turn lanes, and a median to
cross this intersection. Rather than exercising more
caution at this intersection, Pennington did the
oppesite by racing across it.

"Second, 1n Essary, the undisputed testimony
showed that the defendant did, at a minimum, come to
a rolling stop suggesting that he did not simply
ignore his legal duty te vyield teo traffic.
Pennington made nc¢ such attempt to stop but raced
through the median demonstrating a conscious
disregard of a known duty. A reascnable Jjury could
find that Penningten acted consciously. Third,
unlike the facts in Essary, a Jjury could find that
Pennington's judgment was affected because he was on
a personal errand while at work.

"Chris Beck, an eyewitness, testified that
Penningten did not step in the median., After racing
through the median, Pennington just narrowly missed
colliding with Beck's truck .... Pennington has
failed to explain how he missed seeing twoe large
trucks. Even by his own testimeny, Pennington had a
clear line of sight for 500 feet iIn the direction of
onceming eastbound traffic. Bubt Pennington provides
no explanaticon as tce why he did not see the two
trucks that were almest in the intersection in frent
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of him. A reasonable inference drawn in favor of
[Robert and Sharon] is that Pennington did see the
trucks and made the conscious decision to attempt to
cross the intersection., Alternatively, a reasonable
inference 1s that Pennington made the conscious
decision to cross the highway without even checking
for oncoming traffic in the eastbound lanes of the
highway.

"
]

"Pennington's failure to yield the right-of-way
vioclated the Rules of the Road. Section 32-5A-114 of
the Alabama Code reguired Pennington Lo yileld the
right-of-way to the traffic on Highway 24. If
Penningten did not see the trucks, he breached his
duty to keep a loockout for other wvehicles on the
road. Pennington admitted that pulling cut in front
of a vehicle would place his passengers at risk for
injury. He also admitted that attempting to cross a
highway without making sure the lanes were clear
would be dangercus."

(Feotnotes omitted.)

Following a hearing, however, the Crial court entered a
Judgment granting Pennington's summary-judgment motion with
respect to both the negligence claim and the wantonness claim,
Regarding the wantonness claim, the trial court stated:

"The remaining issue 1s [Pennington's] Moticn
for Summary Judgment o¢n [Robert and Sharcen's]
wantenness clalim. The Court has carefully reviewed
the evidence submitted by the parties with a view
most favorable tce [Robert and Sharon]. [Pennington]
testified at his deposition that his foot slipped
off the brake pedal just prior to the wreck ... and
that he then 'looked and saw that I would have
encugh time from the traffic that T saw .... That T

10
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would have enough time to get across.' . He
further stated that he never saw the truck that hit
him. ... Based on this evidence, [Fennington's]

conduct is simple negligence under Alabama law,.

"Howeaever, [Rebert and Sharon] alsce offer the
eye-witness testimony, by affidavit, of Chris Beck.
Although conclusory, but accepted by the Court as
truthful and in a light most favorable to [Robert
and Sharcen], Mr. Beck states that, "It appeared Lo
me that [Pennington] was trying to race acrecss four
lanes in an attempt t¢ beat the oncoming traffic.'

"The Courl believes that Lhis case is controlled
by the case of Ex parte Essarvy, 992 So. 2d 5 (Ala.
2007)., The essential holding of Essary is thalt an
attempt to 'beat the traffic' cannot rise beycend
negligence and become wanton or reckless conduct
without additional aggravating circumstances. 'AL
best, the plaintiffs' evidence shows that Essary ...
made an error in judgment when he attempted to "beat
the traffic" ...." In the present case the mcst
favorable evidence available to [Robert and Sharon]
(the affidavit of Chris Beck) is that [Pennington]
was attempting to 'beat the traffic' when the wreck
occurred.

"[Rokert and Sharon's] position tracks the
argument made by the Chief Justice in her dissent in
Essary that the Jury should consider the total
circumstances on a 'beat the traffic' lawsult on
whether the Defendant has Che requisite mental state
to Justify & wanton conduct claim. Likewise this
Court 1s wuncomfortable in having to rule on a
party's mental state or awareness on a 'beat the
traffic' case, Nonetheless, the Court is unable to
read Essary 1n any way other than establishing a
rule that a Plaintiff must offer additicnal
aggravating evidence to withstand summary judgment
on a wantcenness c¢laim based on  'beating the
traffic.’

11
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"Accordingly, [Pennington's] Motion for Summary
Judgment is GRANTED."

Robert and Sharcn tLimely appealed to the supreme court on
September 23, 2010, and the supreme court Lransferred the
appeal to this court pursuant to § 12-2-7(6), Ala. Code 1975,

Analysis

Robert and Sharon first argue that the trial court erred
in granting Pennington's summary-judgment motion with respect
to the wantonness claim because, they say, the case now before
us is distinguishable from Essary. They argue that, in the
case now bkefore us, there 1is evidence Indicating Chat
Pennington was conscious that harm would likely or probably
result from his attempting to beat the oncoming traffic
whereas, in Essary, there was no such evidence,

The supreme court summarized the factual background and
procedural histcry of Essary as fcllows:

"On the evening of May 22, 2002, Essary was
driving west on McPherscon Landing Road 1n Tuscalccsa
County. Essary reached the intersection of McPherscn
Landing Road and Highway 6%, where a stop sign
obligates the westbound traffic on McPherson Landing
Road to stop and vield to traffic traveling north
and south on Highway ©9. There are no stop signs
halting traffic traveling on Highway 69. As Essary
proceeded through the intersection, his wvehigle

collided with a wvehicle traveling north on Highway
69 that was being driven by Latrice Burrell and

12
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occupied by Irene Banks and Loretta Pratcher.

"On August 31, 2004, Burrell, Ranks, and
Pratcher sued Essary and his automobile insurer in
the Hale Circuit Court to recover damages for
negligence, wantonness, and Lrespass. The case was
later transferred to the Tuscaloosa Circuit Court.

"Essary moved for a summary judgment, asserting
that the negligence c¢laim was Dbarred by the
applicable statute of limitations and that his
conduct did net constitute either wantonness or a
trespass. Essary supported his motion with, among
other things, his depositicon and the depositions of

Burrell and Banks. Essary testified 1in his
depesition that he did not see Burrell's wvehicle
when he entered the intersection. Burrell's

deposition testimony indicated that Essary made a
'rolling stop' at the intersection and that he then
pulled cut in front ¢f the vehicle she was driving.
Essary argued in his motion for a summary Jjudgment
that

"'the evidence 1indicatesz at most that
[Essary] made a "rolling stop" and failed
to yield the right-of-way. [Essary],
without dispute, testified that he loocked
both ways kbefore entering the intersection
and did not see [Burrell's] vehicle
approaching. He testified that he may have
failed to see [Burrell's] wvehicle due to
the artificial lighting alcng the highway.
There 1s no evidence that [Essary] was
drunk, intoxicated, that he was conscious
that [Burrell's] wvehicle was near or that
a collision was about to occcur. That 1s,
there 1s no substantial evidence that
[Essary's] conduct rose tLe the level of
wantonness, as that term 1is defined i1in
Alabama.'

"In cpposition to the summary-judgment moticon,

13
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the plaintiffs submitted, among other things, an
affidavit by Burrell, in which she stated that, in
her 'opinion,' Essary came to 'rolling stop' at the
intersecticon and, after a vehicle being driven by
Erica Banks passed the intersection, accelerated
inte the intersection as he passed the stop sign.
Burrell stated: 'In my cpinicon, he was attempting to
"sheot through the gap," between the lead vehicle
and the vehicle I was driving.'

"After a hearing on the motiocon, the trial court
entered a summary Jjudgment in favor of Essary on all
claims. The trial court held, among other things,
that there was no substantial evidence of wanton
conduct. The trial court subseguently denied a
postjudgment motion by the plaintiffs, who then
appealed to this Court. We transferred the case to
the Alabama Court of Civil Appeals pursuant to Ala.
Code 1975, § 12-2-7(6). The Court of Civil Appeals
affirmed the trial court's Judgment on  the
negligence c¢laim and the trespass c¢laim, but
reversed the trial court's Judgment on  the
wantonness c¢laim, holding that the plaintiffs had
established & genuine 1issue of material fact
regarding whether Essary had acted wantonly. Burrell
v. FEssary, [992 So. 24 1 (Ala. Civ. App. 20046})].
Specifically, the Court of Civil Appeals held:

"'Burrell's testimeny regarding Che
circumstances of the collision conflicted
with Essary's testimony and tended to prove
a set of circumstances from which & Jjury
could draw a "reasonable inference™ that
Essary knew that the wvehicle driven by
Burrell was close to the intersection when
he accelerated into the intersection
despite being aware that his doing so weuld
likely or probably result in Injury to the
plaintiffs.'

"G99z So. 2d at 5. Essary filed an application for
rehearing, which the Court o¢f Civil Appeals

14
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overruled. He then petitioned this Court for
certiorari review alleging, among other things, that
the Court of Civil Appeals' decision conflicted with
Wilson v, Cuevas, 420 Sc¢. 2d 62 (Ala. 1%82). See
Rule 29(a) (1) {D), Ala. R. App. P. We granted the
petition, and we now reverse Lhe part of the
Jjudgment of the Court of Civil Appeals that reversed
the trial court's judgment on the wantonness claim
and render a judgment in favor of Essary on that
claim."

982 So. 2d at 7-8.

Explaining its raticnale for holding that Essary was
entitled to a summary Jjudgment with respect Lo the wantonness
claim, the Essary Court, in pertinent part, stated:

"'Wantonness' has been defined by this Court as
the conscious doing of some act or the omission of
some duty while knowing of the existing conditicons
and being conscious that, from doing or omitting to
do an act, injury will likely or prcbkably result.
Bozeman v. Central Bank of the Scuth, 646 So. 2d 601
(Ala. 1994). To constitute wantonness, it is not
necessary that the actor know that a perscn 1is
within the zone made dangercous by hilis conduct; 1t 1is
encough that he knows Chat a strong possibility
exists that others may rightfully come within that
zone. Joseph v. Staggs, 519 So. 2d 952, 9854 (Alaz.
1988). Also, 1t 1s not essential that the actor
should have entertained a specific design or intent
to injure the plaintiff, only that the actor is
'conscious' that 1injury will 1likely or probably
result from his acticns. Id. 'Censcious' has been
defined as '"perceliving, apprehending, or noticing
with a degree of controlled thought or observation:
capable of or marked by thought, will, design, or
perception"'; '"having an awareness of cne's own
existence, sensations, and thoughts, and of one's
environment; capable of complex response to

15
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environment; deliberate.”"' Berrv v. Fife, 590 So. 2d
884, 885 (Ala, 1991) {quoting Webster's New
Collegiate Dicticnaryv 239 (1981) and The American
Heritage Dictionary of fthe Fnglish Tanguage 283
(1969), respectivelv).

"Additionally, when determining if a defendant's
actions constitute wanton conduct, it is important
for the court to distinguish between wantonness and
negligence,

"'"'Wantonness 1s not merely & higher
degree of culpability than negligence.
Negligence and wantonness, plainly and
simply, are qualitatively different tort
concepts of acticonable culpability.
Implicit in wanton, willful, or reckless
misconduct is an acting, with knowledge of
danger, or with consciousness, that the
doing or nobt deing of some ack will likely
result in injury

"' T'Negligence is usually
characterized as an inattention,
thoughtlessness, or heedlessness, a lack of
due care; whereas wantonness is
characterized as ... a conscious ... act.
"Simple negligence is the inadvertent
omission of duty; and wanton or willful
misconduct is characterized as such by the
state of mind with which the act or
omission 1s done or omitted.”™ McNeil v,
Munson S.5. Lines, 184 Ala. 420, [423], 63
So. 992 (1913)....'"!

"Tolbert v. Tolbert, 903 So., 2d 103, 114-15 (Ala.
2004) (guoting Ex parte Anderson, 682 So. 2d 467,
470 (Ala. 1996), quoting in turn Lynn Strickland
Sales & Serv., Inc. v. Aerp-Lane Fabricators, Inc.,
510 So. 2d 142, 145-46¢ (Ala. 1987)) {(emphasis
added) .

16
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"The determination whether a defendant's acts
constitute wanton conduct depends c¢on the facts in
each particular case. Ex parte Anderson, 682 3o0. 2d
at 470. TIn suppcert of his motion for a summary
Judgment, Essary submitted his deposition and the
depeositions of Burrell and Trene Banks., In his
deposition, Essary testified that he drove on
McPherson Landing Road frequently and that he was
familiar with the intersection where the collision
occurred. Essary stated that on the evening of the
acclident he was traveling west on McPherson Landing
Road because he wanted Lo go to a convenience store
to purchase cigarettes. Essary also testified that,
as he approached the intersection, he came to a full
stop, checked the traffic on Highway 69 1in both
directions, and did ncot see any vehicles coming from
either the north or the south on Highway 69. Essary
then drove out inte the intersection, where his
vehicle collided with Burrell's.

"In her deposition, Burrell described the
accident as follows:

"!'[Essary's counsel:] Okay. All right.
I want vou to tell me then what happened
then, from the time you saw [Essary's] car
for the first time until the wreck
happened.

"' Burrell: ] T was riding behind
[Erica Banks's sport-utility wvehicle].
[Pratcher] saw the car first and she was
starting to tell me that she didn't think
that [Essary's] car was golng to stop at
the stop sign. We were driving and [Banks's
spert-utility vehicle] passed the
intersection. And [Essary’'s car] ... was
approaching the intersection

"'... He rolled up toc the stop sign,

17
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but he never came to a complete stop.

me

"t ... And by the time that I realized
he wasn't going to stop, T threw on the
brakes, but I knew I was golng to hit him.
Tt was too late.

"'[Essary's counsel:] So it sounds
like vyou're describing a car that maybe
slowed down but didn't make a full stop.

"!'[Burrell:] Yes,
"'[Essary's counsel:] Made kind of
what vyou call a rolling stop; 1s that what

you're saying?

"t [Burrell:] Yes.'

"Additionally, Burrell stated in an affidavit:

"'Mr. Essary appeared, in my opinion,
to come to a rolling stop, wherein he
observed the lead vehicle containing Mrs.
Erica Banks which was right in front of the
vehicle T was driving. As he observed Mrs.
Banks drive Dby, he did not stop, but
actually accelerated just as he passed the
stop sign. In my opinion, he was attempting
to "shoot through the gap," between the
lead wvehicle and the wvehicle I was
driving.'

"

"The evidence, viewed, as 1t must be, in a light
most favorable to the plaintiffs,
shews that Essary slowed to a 'rolling stop' at the
intersection and attempted tc cross the intersection
between two moving vehicles. The plaintiffs’

18
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characterization of Essary's attempt to cross the
intersection between two vehicles as 'accelerating'
after a 'rolling stop' to 'shoot the gap' doss not
elevate Essary's actual conduct -- as observed by
the plaintiffs -- from the negligent failure to
exerclise good judgment to a wanton act constituting
reckless indifference to a known danger likely to
inflict injury. AL best, the plaintiffs’' evidence
shows that Essary, like the defendant in Wilson,
made an error in judgment when he attempted to 'beat
the traffic' or 'shoot the gap' by passing between
Banks's vehicle and Burrell's vehicle., Wilson holds
that such conduct 1s not wanton.

"Although the evidence indicates that Essary
knewingly entered the intersection, there is nothing
from which the trier of fact could infer that, in
moving his wvehicle through the Iintersection,
Essary's state of mind contained the requisite
consciousness, awarenass, or perception that injury
was likely to, or would probably, result. Indeed,
the risk of injury tec Essary himself was as real as
any risk of injury to the plaintiffs. Absent scme
evidence of impaired Jjudgment, such as from the
consumpticon of alcohol, we do not expect an
individual te¢ engage 1In self-destructive behavior.
See Griffin Lumber Co. v. Harper, 252 Ala. 23, 95,
39 So. 2d 399, 401 (1949) ('There is a rebulttable
presumption recognized by the law that every person
in pessessicn of his normal faculties in a situation
known to be dangercus to himself, will give heed to
instincts of safety and self-preservation Lo
exerclise ordinary care for his own perscnal
preotection., Tt is founded on a law of nature and has
[as] its motive the fear cof pain or death. Atlantic
Coast Line R, Co. v, Wetherington, 245 Ala. 313(9),
16 So. 2d 720 [(1944)]1.").

"The facts here presented do not estaklish any
basis from which to conclude that Essary was not
possessed of his normal faculties, such as from
voluntary intoxication, rendering him indifferent to

19
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the risk of 1injury to himself when crossing the

intersection 1f he collided with another wvehicle,

Nor 1s the act as described by Burrell so inherently

reckless that we might otherwise impute to Essary a

depravity consistent with disregard of instincts of

safety and self-preservation. We therefore conclude
that, as a matter of law, the plaintiffs failed to
offer substantial evidence indicating that Essary

was conscious that injury would likely or probably

result from his actions."”
892 So. 2d at 9-12.

In the case now before us, the undisputed evidence
established that Pennington stopped at the stop sign located
at the edge of Demino's parking lot and let several
automobiles pass before bkeginning to cross Highway 84. The
evidence was in conflict regarding whether Pennington stopped
in the paved gap in the concrete median before attempting to
cress the eastbound lanes; however, for purposes of reviewling
a summary judgment, we must view that conflicting evidence In
the light mcst favorable to Robert and Sharcn. Hence, for
purposes ¢f reviewing the summary judgment, we accepht Beck's
testimony that Pennington did not stop in the paved gap in the
concrete median and that he appeared to be attempting to beat
the oncoming traffic. Nonetheless, we find that the trial

court did not err in hcelding that, under the supreme court's

decision 1in Essary, Pennington was entitled to a summary
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Judgment with respect to the wantonness claim. In Essary, the
facts, viewed in the light most favorable to the plaintiffs,
indicated that the defendant macde a "rolling stop" and then
attempted to beat the oncoming traffic. In the case now before
us, the facts, viewed in the light most favorable to Robert
and Sharon, indicate that Pennington made a complete stop at
the stop sign located at the edge of Domino's parking lot and
then tried to beat the oncoming traffic. It appears that, in
the case now Dbefore us, Pennington had to cross a greater
distance 1in order to beat the oncoming traffic than Essary
did; however, as was the case in Essary, there is nc evidence
in the case now before us indicating that Pennington was
intoxicated or otherwise Impaired and there is no evidence
indicating that he was consclous that harm wculd likely or
prcebably result froem his attempting Lo beat the oncoming
traffic. Therefore, we find no merit in Rcbert and Sharon's
argument that the case now before us is distinguishable from
Essary.

Robert and Sharon alsc argue that the case now before us

is factually mcre analogous to Clark v. Black, 630 Sco. 2d 1012

(Ala. 19%%3), a case 1n which the supreme court reversed a
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directed verdict in favor of the defendant with respect to a
wantonness claim, than it is to Essarvy. In (Clark,

"Ttlhe evidence 1indicated that Rlack was
Lraveling west on Union Chapel Road when she
approached the intersection of Union Chapel Road and
Watermelon Road. Black was familiar with the
intersection, and she knew that a stop sign reguired
traffic on Union Chapel Road to stop at  the
intersaction. Traffic on Watermelon Road was not
required to stop at the intersection, and there was
a 'hillcrest' on Watermelon Road just north of the
intersection that Impaired wvisibility. As Black
approached the intersection, she failed toc stop, and
she entered the intersection and collided with a
motorcycle driven Dby the plaintiff, who  was
traveling south on Watermelon Road. Testimony at
trial by an eyewltness to the accident indicated
that Black was traveling at a 'very fast speed.'’
Clark, 630 So. 2d at 101le6.™

Essary, 992 So. 2d at 12-13.
The Essary Court distinguished Clark:

"The instant case is distinguishable from Clark.
The evidence in Clark indicated that the defendant
knew of a particular danger at the intersection,
that she was traveling at a high rate of speed, and
that she ignored a step sign. No such set of
circumstances exist here. There 1s no evidence
indicating that Essary was aware of any particular
danger at the intersection of McPherson Landing Road
and Highway 6%, and he did not speed through the
intersection while ignoring the stop sign. Instead,
Burrell's testimony shows that when Essary reached
the Intersecticn, he slowed and made a 'rolling

stop.' This testimony, unlike the eyewitness's
testimony in Clark, does not allow for the
reasonable inference that Essary's conduct was
wanton,"
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892 So. 2d at 13.

In the case now before us, thesre 1s no evidence
indicating that Pennington knew of a particular danger
comparable to the hillcrest that was involved 1in Clark.
Moreover, there is no evidence indicating that he ignored a
stop sign —-- he cbeyed the stop sign located at the edge of
Domino's parking lot and there is no evidence indicating that
a stop sign was located at the paved gap in the concrete
median. Finally, there 1is no evidence indicating that
Pennington was traveling at a high rate of speed. Therefore,
we find no merit in Robert and Sharon's argument that the
present case 1s more analogcus te Clark than it is to Essary.

Finally, Robert and Sharcon argue that we should reverse
the summary Jjudgment with respect to the wantonness claim
because, they say, a jury should decide whether, in light of
all the c¢ircumstances, Pennington's conduct was wanton.
However, this is the same argument that was advocated by the
dissent and rejected by the majcrity in kEssary. Therefore, we
cannot reverse the judgment of the trial court kased on that
argument.

Accordingly, based on the decision of the supreme court

23



2100131

in Essary, we affirm the judcment of the trial court.
AFFIRMED.

Thompson, P.J., and Pittman, Thomas, and Moore, JJ.,
concur,
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