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Stephanie Berry and Eva Berry 

v. 
Deutsche Bank National Trust Company, as trustee for Long 

Beach Mortgage Loan Trust 2003-1 

Appeal from Jefferson C i r c u i t Court 
(CV-08-902395) 

BRYAN, Judge. 

Stephanie B e r r y and Eva B e r r y a p p e a l from a summary 

judgment i n f a v o r of Deutsche Bank N a t i o n a l T r u s t Company, as 

t r u s t e e f o r Long Beach Mortgage Loan T r u s t 2003-1 ("Deutsche 
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Bank"), i n Deutsche Bank's e j e c t m e n t a c t i o n a g a i n s t them. We 

r e v e r s e and remand. 

On October 15, 2002, Stephanie borrowed $48,450 from Long 

Beach Mortgage Company ("Long Beach") and e x e c u t e d a v a r i a b l e -

r a t e p r o m i s s o r y note ("the n o t e " ) i n which she promised t o 

repay the l o a n w i t h i n t e r e s t . Contemporaneously, Stephanie and 

her grandmother, Eva, e x e c u t e d (1) a mortgage ("the mortgage") 

i n f a v o r of Long Beach on a p a r c e l of r e a l p r o p e r t y they owned 

i n Birmingham ("the p r o p e r t y " ) and (2) an i n s t r u m e n t t i t l e d 

" F i x e d / A d j u s t a b l e Rate R i d e r " ("the r a t e r i d e r " ) . 

On J u l y 24, 2008, Deutsche Bank sued Stephanie and Eva, 

s t a t i n g a c l a i m of e j e c t m e n t . As the f a c t u a l b a s i s of i t s 

c l a i m , Deutsche Bank a l l e g e d t h a t i t had f o r e c l o s e d the 

mortgage on June 19, 2008, t h a t i t had purchased the p r o p e r t y 

a t the f o r e c l o s u r e s a l e , t h a t i t had s e r v e d S t e p h anie and Eva 

w i t h a w r i t t e n demand f o r p o s s e s s i o n of the p r o p e r t y , and t h a t 

S t e p h a nie and Eva had not v a c a t e d the p r o p e r t y . As r e l i e f , 

Deutsche Bank sought p o s s e s s i o n of the p r o p e r t y and damages 

f o r S t e p h a nie and Eva's f a i l u r e t o v a c a t e the p r o p e r t y . I n 

a d d i t i o n , Deutsche Bank sought a d e t e r m i n a t i o n t h a t S t e p h a n i e 

and Eva had f o r f e i t e d t h e i r r i g h t t o redeem the p r o p e r t y by 
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f a i l i n g t o v a c a t e the p r o p e r t y w i t h i n 10 days a f t e r r e c e i v i n g 

Deutsche Bank's w r i t t e n demand f o r p o s s e s s i o n . 

Answering, Stephanie and Eva d e n i e d the a l l e g a t i o n s of 

the c o m p l a i n t and a s s e r t e d , as an a f f i r m a t i v e d e fense, t h a t 

Deutsche Bank was not e n t i t l e d t o p r e v a i l on i t s eje c t m e n t 

c l a i m because, Stephanie and Eva s a i d , i t d i d not own t i t l e t o 

the p r o p e r t y because, Stephanie and Eva s a i d , the f o r e c l o s u r e 

of the mortgage upon which Deutsche Bank based i t s c l a i m of 

t i t l e was i n v a l i d . 

On September 29, 2008, Deutsche Bank moved the t r i a l 

c o u r t f o r a summary judgment on the ground t h a t i t was 

e n t i t l e d t o p o s s e s s i o n of the p r o p e r t y by v i r t u e of i t s 

f o r e c l o s i n g the mortgage. I n su p p o r t of i t s motion, Deutsche 

Bank s u b m i t t e d , among o t h e r t h i n g s , a u t h e n t i c a t e d c o p i e s of 

the f o r e c l o s u r e deed c o n v e y i n g t i t l e t o the p r o p e r t y t o 

Deutsche Bank and a June 25, 2008, l e t t e r a d d r e s s e d t o 

Stephanie and Eva demanding p o s s e s s i o n of the p r o p e r t y . 

Deutsche Bank a l s o s u b m i t t e d e v i d e n c e e s t a b l i s h i n g t h a t 

S t e p h a nie and Eva had not v a c a t e d the p r o p e r t y . 

Stephanie and Eva moved the t r i a l c o u r t t o g r a n t them 

time t o conduct d i s c o v e r y b e f o r e r e s p o n d i n g t o the summary-
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judgment motion, and the t r i a l c o u r t d i d so. On December 3, 

2008, Deutsche Bank f i l e d a d d i t i o n a l e v i d e n c e i n s u p p o r t of 

i t s summary-judgment motion. That e v i d e n c e i n c l u d e d 

a u t h e n t i c a t e d c o p i e s of the n o t e ; the mortgage; the r a t e 

r i d e r ; and l e t t e r s g i v i n g S t e p h anie and Eva n o t i c e of d e f a u l t , 

n o t i c e of t h e i r r i g h t t o cure the d e f a u l t w i t h i n 30 days, 

n o t i c e of a c c e l e r a t i o n of the sums due under the mortgage, and 

n o t i c e of the f o r e c l o s u r e s a l e . 

On December 17, 2008, Stephanie and Eva f i l e d a response 

t o Deutsche Bank's summary-judgment motion. In t h e i r response, 

Stephanie and Eva a s s e r t e d , among o t h e r t h i n g s , t h a t Deutsche 

Bank was not e n t i t l e d t o a summary judgment because, t h e y 

s a i d , the f o r e c l o s u r e upon which Deutsche Bank based i t s 

e j e c t m e n t c l a i m was i n v a l i d because, t h e y s a i d , Deutsche Bank 

had breached the f i d u c i a r y duty i t owed Stephanie and Eva by 

p u r c h a s i n g the p r o p e r t y a t the f o r e c l o s u r e s a l e f o r $33,915 

when the market v a l u e of the p r o p e r t y was $84,800 a c c o r d i n g t o 

the J e f f e r s o n County t a x a s s e s s o r . In s u p p o r t of t h i s 

argument, Stephanie and Eva s u b m i t t e d an a f f i d a v i t made by Eva 

i n which she a t t e s t e d t h a t the J e f f e r s o n County t a x a s s e s s o r 

had d e t e r m i n e d t h a t the market v a l u e of the p r o p e r t y i n 2008 
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was $84,800. On January 9, 2009, Deutsche Bank moved the t r i a l 

c o u r t t o " t o s t r i k e any t e s t i m o n y i n [ S t e p h a n i e and E v a ' s ] 

a f f i d a v i t s t e s t i f y i n g t o the v a l u e of the p r o p e r t y " on the 

ground t h a t Stephanie and Eva had " f a i l e d t o submit any 

a d m i s s i b l e e v i d e n c e r e l e v a n t t o the v a l u e of the p r o p e r t y a t 

the time of the f o r e c l o s u r e s a l e . " A l s o on January 9, 2009, 

Stephanie and Eva f i l e d an u n a u t h e n t i c a t e d copy of the 2008 

t a x n o t i c e on the p r o p e r t y p r e p a r e d by the J e f f e r s o n County 

t a x c o l l e c t o r ("the 2008 t a x n o t i c e " ) , which l i s t e d the market 

v a l u e of the p r o p e r t y as $84,800, and an u n a u t h e n t i c a t e d copy 

of a document p u r p o r t i n g t o be an e s t i m a t e of the v a l u e of 

p r o p e r t y p r e p a r e d by Z i l l o w . c o m , which e s t i m a t e d the market 

v a l u e of the p r o p e r t y t o be $86, 500. Deutsche Bank d i d not 

move t o s t r i k e the u n a u t h e n t i c a t e d copy of the 2008 t a x n o t i c e 

or the u n a u t h e n t i c a t e d copy of the Z i l l o w . c o m e s t i m a t e . 

On March 6, 2009, the t r i a l c o u r t e n t e r e d a judgment i n 

f a v o r of Deutsche Bank. The judgment s t a t e d : 

" P e n d i n g i s a M o t i o n f o r Summary Judgment f i l e d 
by the p l a i n t i f f Deutsche Bank N a t i o n a l T r u s t 
Company, i n an ej e c t m e n t a c t i o n on p r o p e r t y ... 
where defendants Stephanie Denise B e r r y and Eva Mae 
B e r r y c u r r e n t l y r e s i d e . [Deutsche Bank] f i l e d i n 
s u p p o r t of i t s motion the f o l l o w i n g e v i d e n c e : an 
a f f i d a v i t of Marianne P e t r o c e l l i (manager f o r 
N a t i o n w i d e REO B r o k e r s , I n c , an agent f o r Washington 
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Mu t u a l Banks, as s e r v i c i n g agent f o r Owner of 
Record, Deutsche Bank N a t i o n a l T r u s t Company); the 
f o r e c l o s u r e deed of s a i d p r o p e r t y ; and a l e t t e r t o 
a l l occupants of the p r o p e r t y demanding p o s s e s s i o n . 
In o p posing [Deutsche Bank's] motion, [ S t e p h a n i e and 
E v a ] contend t h a t because of w r o n g f u l f o r e c l o s u r e 
p r o c e e d i n g s , [Deutsche Bank] i s w i t h o u t l e g a l t i t l e 
t o the p r o p e r t y and [Deutsche Bank's] motion i s thus 
due t o be d e n i e d . 

"A prima f a c i e showing i n an e j e c t m e n t a c t i o n 
r e q u i r e s the p l a i n t i f f t o p r o v i d e s u b s t a n t i a l 
e v i d e n c e t h a t i t has l e g a l t i t l e t o the p r o p e r t y 
when the c o m p l a i n t was f i l e d and a r i g h t t o 
immediate p o s s e s s i o n . M u l l e r v. Seeds, 919 So. 2d 
1174, 1177 ( A l a . 2005). [Deutsche Bank] has p r o v i d e d 
the C o u r t w i t h prima f a c i e e v i d e n c e by f i l i n g a t r u e 
and c o r r e c t copy of the f o r e c l o s u r e deed and a 
demand f o r p o s s e s s i o n l e t t e r . The burden t h e r e f o r e 
s h i f t s t o [Stephanie and Eva] t o produce s u b s t a n t i a l 
e v i d e n c e t h a t t h e r e was a w r o n g f u l f o r e c l o s u r e and 
c o n s e q u e n t l y t h a t [Deutsche Bank] s h o u l d be estopped 
from c o n t e n d i n g [ t h a t i t has] good t i t l e t o the 
p r o p e r t y . 

" [ S t e p h a n i e and Eva] o f f e r a number of arguments 
t h a t the f o r e c l o s u r e p r o c e e d i n g s were w r o n g f u l . 
F i n d i n g most of the arguments m e r i t l e s s , the C o u r t 
addresses i n d e t a i l o n l y [ t h e i r ] c o n t e n t i o n t h a t the 
f o r e c l o s u r e s a l e was improper because [Deutsche 
Bank] breached i t s duty of good f a i t h and f a i r n e s s 
t o the mortgagor by s e l l i n g the p r o p e r t y t o i t s e l f 
f o r a p r i c e ' w e l l below the market v a l u e . ' 
[Stephanie and Eva's] b r i e f a t page 6. [Stephanie 
and Eva] c i t e the g e n e r a l r u l e i n Mt. Carmel E s t a t e s  
v. Regions Bank, 853 So. 2d 160 ( A l a . 2002) t h a t 
'where the p r i c e r e a l i z e d a t the [ f o r e c l o s u r e ] s a l e 
i s so inadequate as t o shock the c o n s c i e n c e , i t may 
i t s e l f r a i s e a presumption of f r a u d , t r i c k e r y , 
u n f a i r n e s s , or c u l p a b l e mismanagement, and t h e r e f o r e 
be s u f f i c i e n t ground f o r s e t t i n g the f o r e c l o s u r e 
s a l e a s i d e . ' I d . In o t h e r words, [Stephanie and Eva] 
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c l a i m t h a t the purchase p r i c e p a i d by the bank of 
$33,915.00 at the f o r e c l o s u r e s a l e was so inadequate 
as t o 'shock the c o n s c i e n c e , ' and i s t h e r e f o r e 
grounds f o r s e t t i n g a s i d e the f o r e c l o s u r e s a l e and 
deed. 

" I n s u p p o r t of t h i s argument, [Stephanie and 
Eva] p r o v i d e d the Court w i t h a copy of t h e i r 2008 
J e f f e r s o n County Tax N o t i c e , wherein the market 
v a l u e of the p r o p e r t y a t i s s u e was s t a t e d t o be 
$84,800.00. [Step h a n i e and Eva] a l s o f i l e d what 
appears t o be an o n l i n e a p p r a i s a l of $86,500.00 from 
Z i l l o w . c o m , which presumably bases i t s assessment on 
comparable s a l e s of s i m i l a r p r o p e r t i e s i n the 
s u r r o u n d i n g a r e a . I f the C o u r t were t o assume, 
arguendo, t h a t the t a x n o t i c e market v a l u e and 
Z i l l o w . c o m a p p r a i s a l are a c c u r a t e , then the 
f o r e c l o s u r e s a l e y i e l d e d l e s s than 40% of the market 
v a l u e . Moreover, the b i d p r i c e c r e a t e d a 30% 
d e f i c i e n c y of $13,599.00 on the debt s e c u r e d by the 
p r o p e r t y . 

"A r e v i e w of case law suggests t h a t the Court 
can compare the purchase p r i c e a t the f o r e c l o s u r e 
s a l e t o the ' f a i r market v a l u e ' i n o r d e r t o 
determine i f the p r i c e was i n a d e q u a t e . There i s no 
doubt t h a t the above-mentioned numbers c o u l d 'shock 
the c o n s c i e n c e . ' The C o u r t , however, must c o n s i d e r 
whether the suggested market v a l u e of the p r o p e r t y 
put f o r t h by [Stephanie and Eva] a u t h o r i t a t i v e l y 
proves the ' f a i r market v a l u e ' of the p r o p e r t y a t 
the time of the f o r e c l o s u r e s a l e . The Court 
c o n c l u d e s t h a t such e v i d e n c e i s i n s u f f i c i e n t . F i r s t , 
e v i d e n c e was not p r o v i d e d by [Stephanie and Eva] 
e x p l a i n i n g or v e r i f y i n g the method used by the t a x 
a s s e s s o r ' s o f f i c e or Z i l l o w . c o m t o determine the 
s uggested v a l u e s . Does i t i n c l u d e f a c t o r s such as 
the s i z e of the home or the number of rooms, or i s 
i t based e x c l u s i v e l y on s a l e s of p r o p e r t i e s 
i m m e d i a t e l y s u r r o u n d i n g the p r o p e r t y a t i s s u e ? 

"But even more t r o u b l i n g i s the l a c k of 
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i n f o r m a t i o n r e g a r d i n g the c o n d i t i o n of the p r o p e r t y 
a t the time of the s a l e . [Stephanie and Eva] f a i l e d 
t o p r o v i d e the Court w i t h e i t h e r p i c t u r e s or an 
a f f i d a v i t of the c o n d i t i o n of the p r o p e r t y a t t h a t 
t i m e . What i f i t was i n a s t a t e of d i s r e p a i r ? 
[ Stephanie and Eva] c o u l d not then r e a s o n a b l y 
contend t h a t i t s f a i r market v a l u e would be the same 
as i f i t were i n top c o n d i t i o n . 

"There are many f a c t o r s t h a t the Court must 
c o n s i d e r when d e t e r m i n i n g a p r o p e r t y ' s f a i r market 
v a l u e . In d o i n g so, the Court must r e q u i r e more 
evi d e n c e than a copy of the J e f f e r s o n County Tax 
A s s e s s o r ' s market v a l u e or an o n l i n e a p p r a i s a l from 
Z i l l o w . c o m . I t i s f o r t h i s reason t h a t [Stephanie 
and Eva] have f a i l e d t o p r o v i d e s u b s t a n t i a l e v i d e n c e 
t h a t the purchase p r i c e by [Deutsche] Bank 'shocks 
the c o n s c i e n c e . ' 

"The Court t h e r e f o r e f i n d s t h a t t h e r e i s no 
genuine i s s u e of m a t e r i a l f a c t and the p l a i n t i f f 
Deutsche Bank N a t i o n a l T r u s t Company i s e n t i t l e d t o 
a judgment as a ma t t e r of law. The f o l l o w i n g i s 
hereby ORDERED: 

"JUDGMENT i s hereby e n t e r e d i n f a v o r of 
[Deutsche Bank] and a g a i n s t [Stephanie and E v a ] . 
[Deutsche Bank] i s e n t i t l e d t o p o s s e s s i o n of the 
p r o p e r t y sued f o r i n the c o m p l a i n t 

"A W r i t of P o s s e s s i o n may be i s s u e d t o the 
S h e r i f f of J e f f e r s o n County, Alabama, f o r the 
e x e c u t i o n of such w r i t . 

"Because of the f a i l u r e t o d e l i v e r p o s s e s s i o n 
a f t e r h a v i n g been g i v e n 10 days w r i t t e n n o t i c e by 
[Deutsche Bank], [Stephanie and Eva] have f o r f e i t e d 
t h e i r r i g h t t o r e d e m p t i o n . " 

Stephanie and Eva t i m e l y f i l e d a postjudgment motion. On 

A p r i l 30, 2009, the t r i a l c o u r t e n t e r e d an o r d e r p a r t i a l l y 
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g r a n t i n g S t e p h anie and Eva's postjudgment motion. In p e r t i n e n t 

p a r t , t h a t o r d e r s t a t e d : 

" M o t i o n t o Vacate or M o d i f y by [Stephanie and 
Eva] i s hereby GRANTED IN PART. 

"The F i n a l Order of March 6, 2009, i s amended so 
as t o f u r t h e r p r o v i d e t h a t , based on the u n d i s p u t e d 
f a c t t h a t [Deutsche Bank] bought the p r o p e r t y f o r an 
amount w e l l below [Stephanie and Eva's] 
i n d e b t e d n e s s , [Deutsche Bank] i s estopped and 
e n j o i n e d from h e r e a f t e r s e e k i n g t o r e c o v e r any 
d e f i c i e n c y a g a i n s t e i t h e r [Stephanie or E v a ] . 

"As so amended, the F i n a l Order stands " 

Upon the motion of Stephanie and Eva, the t r i a l c o u r t 

s t a y e d i t s judgment pending r e s o l u t i o n of an a p p e a l . 

Stephanie and Eva then t i m e l y a p p e a l e d t o t h i s c o u r t . 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s de 
novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s . Co., 
886 So. 2d 72, 74 ( A l a . 2003). We a p p l y the same 
s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a ma t t e r of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; Blue Cross & B l u e S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the evi d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
(A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
So u t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
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797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12. 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be p roved.' West v.  
Founders L i f e A s s u r . Co. of F l a . , 547 So. 2d 870, 
871 ( A l a . 1989)." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

Stephanie and Eva f i r s t argue t h a t the t r i a l c o u r t e r r e d 

i n e n t e r i n g a summary judgment i n f a v o r of Deutsche Bank 

because, t h e y say, the f o r e c l o s u r e s a l e was i n v a l i d because, 

they say, Deutsche Bank breached the duty of f a i r n e s s i t owed 

Stephanie and Eva by s e l l i n g the p r o p e r t y t o i t s e l f f o r 

$33,915 when the market v a l u e of the p r o p e r t y was $84,800 

a c c o r d i n g t o the 2008 t a x n o t i c e . 

In Hawkins v. L a S a l l e Bank, N.A., 24 So. 3d 1143, 1151 

( A l a . C i v . App. 2009), t h i s c o u r t h e l d t h a t , when a p l a i n t i f f 

i n an e j e c t m e n t a c t i o n c l a i m s t i t l e t o the p r o p e r t y by v i r t u e 

of i t s h a v i n g purchased the p r o p e r t y a t a f o r e c l o s u r e s a l e , 

the e x i s t e n c e of a genuine i s s u e of m a t e r i a l f a c t r e g a r d i n g 

the v a l i d i t y of the f o r e c l o s u r e s a l e w i l l p r e c l u d e the e n t r y 

of a summary judgment i n f a v o r of the p l a i n t i f f . S t e p h a n ie and 

Eva argue t h a t t h e y e s t a b l i s h e d the e x i s t e n c e of a genuine 
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i s s u e of m a t e r i a l f a c t r e g a r d i n g the v a l i d i t y of the 

f o r e c l o s u r e s a l e on which Deutsche Bank bases i t s c l a i m t o 

t i t l e because, they say, they showed t h a t the p r i c e r e a l i z e d 

a t the f o r e c l o s u r e s a l e , i . e . , $33,915 was so low i n r e l a t i o n 

t o the market v a l u e of the p r o p e r t y as t o shock the 

c o n s c i e n c e . "'"The g e n e r a l r u l e i s t h a t , 'where the p r i c e 

r e a l i z e d a t the [ f o r e c l o s u r e ] s a l e i s so inadequate as t o 

shock the c o n s c i e n c e , i t may i t s e l f r a i s e a presumption of 

f r a u d , t r i c k e r y , u n f a i r n e s s , or c u l p a b l e mismanagement, and 

t h e r e f o r e be s u f f i c i e n t ground f o r s e t t i n g the s a l e a s i d e . ' " ' " 

Mt. Carmel E s t a t e s , I n c . v. Regions Bank, 853 So. 2d 160, 168 

( A l a . 2002) ( q u o t i n g Breen v. B a l d w i n County Fed. Sav. Bank, 

567 So. 2d 1329, 1333 ( A l a . 1990), i n t u r n q u o t i n g Hayden v.  

Smith, 216 A l a . 428, 430-31, 113 So. 293, 295 (1927)). 

S t e p h a n i e and Eva argue t h a t t h e i r s u b m i t t i n g the 2008 

t a x n o t i c e e s t a b l i s h e d the e x i s t e n c e of a genuine i s s u e of 

m a t e r i a l f a c t w i t h r e s p e c t t o the v a l i d i t y of the f o r e c l o s u r e 

s a l e because, t h e y say, i t i n d i c a t e s t h a t the market v a l u e of 

the p r o p e r t y was $84,800 when Deutsche Bank s o l d the p r o p e r t y 

t o i t s e l f f o r $33,915 a t the f o r e c l o s u r e s a l e and, t h e r e f o r e , 

t h a t the p r i c e r e a l i z e d a t the f o r e c l o s u r e s a l e was so low i n 

11 
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r e l a t i o n t o the market v a l u e of the p r o p e r t y as t o shock the 

c o n s c i e n c e . " ' [ G ] e n e r a l l y the t a x a s s e s s i n g a u t h o r i t y ' s 

e v a l u a t i o n i s not r e l e v a n t when o f f e r e d t o prove market v a l u e . 

The r a t i o n a l e u n d e r l y i n g t h i s g e n e r a l e x c l u s i o n a r y r u l e i s 

t h a t " i t i s n o t o r i o u s t h a t p r o p e r t i e s are not a s s e s s e d a t 

a n y t h i n g l i k e t r u e v a l u e or market v a l u e . " ' " P r e s l e y v. B.I.C. 

C o n s t r . , I n c . , [Ms. 2080286, Sept. 4, 2009] So. 3d , 

( A l a . C i v . App. 2009) ( q u o t i n g 2 C. Gamble, M c E l r o y ' s 

Alabama Evidence § 267.04 (5th ed. 1996)). Moreover, Stephanie 

and Eva d i d not a u t h e n t i c a t e the 2008 t a x n o t i c e as r e q u i r e d 

by Rule 5 6 ( e ) , A l a . R. C i v . P. See B e r r y Mountain M i n i n g Co. 

v. American Res. I n s . Co., 541 So. 2d 4, 4-5 ( A l a . 1989). 

However, Deutsche Bank d i d not move the t r i a l c o u r t t o s t r i k e 

the 2008 t a x n o t i c e . 

" I t i s an e s t a b l i s h e d p r i n c i p l e of a p p e l l a t e 
procedure i n t h i s S t a t e t h a t the t r i a l c o u r t can 
c o n s i d e r o t h e r w i s e i n a d m i s s i b l e e v i d e n c e s u b m i t t e d 
i n s u p p o r t o f , or i n o p p o s i t i o n t o , a motion f o r a 
summary judgment i f the p a r t y a g a i n s t whom the 
evi d e n c e i s o f f e r e d does not o b j e c t t o the evi d e n c e 
by moving t o s t r i k e i t . Ex p a r t e E l b a Gen. Hosp. &  
N u r s i n g Home, I n c . , 828 So. 2d 308 ( A l a . 2001); and 
Ex p a r t e D i v e r s e y Corp., 742 So. 2d 1250 ( A l a . 
1999). The o n l y e x c e p t i o n t o t h a t r u l e r e c o g n i z e d by 
t h i s C ourt i s t h a t i n a d m i s s i b l e e v i d e n c e cannot be 
c o n s i d e r e d i f t o c o n s i d e r i t would cause a 'gross 
m i s c a r r i a g e of j u s t i c e . ' Ex p a r t e E l b a Gen. Hosp. &  
N u r s i n g Home, I n c . , 828 So. 2d a t 313-14; and Ex 
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p a r t e D i v e r s e y Corp., 742 So. 2d a t 1253-54." 

K e l l y v. Panther Creek P l a n t a t i o n , LLC, 934 So. 2d 1049, 1053 

( A l a . 2006). 

In the case now b e f o r e us, the t r i a l c o u r t c o n s i d e r e d the 

2008 t a x n o t i c e , and we do not p e r c e i v e t h a t the t r i a l c o u r t ' s 

c o n s i d e r a t i o n of the 2008 t a x n o t i c e c o n s t i t u t e d a gro s s 

m i s c a r r i a g e of j u s t i c e . See Ex p a r t e E l b a Gen. Hosp. & N u r s i n g 

Home, I n c . , 828 So. 2d 308, 314 ( A l a . 2001). In Ex p a r t e E l b a 

Gen. Hosp. & N u r s i n g Home, I n c . , the supreme c o u r t r e v i e w e d a 

d e c i s i o n of t h i s c o u r t r e v e r s i n g a summary judgment on the 

ground t h a t the t r i a l c o u r t ' s c o n s i d e r a t i o n of a d e f e c t i v e 

a f f i d a v i t t h a t the nonmovant had not moved t o s t r i k e 

c o n s t i t u t e d a m i s c a r r i a g e of j u s t i c e . R e v e r s i n g t h i s c o u r t ' s 

d e c i s i o n , the supreme c o u r t s t a t e d : 

" T h i s C o u r t has not found any r e p o r t e d d e c i s i o n , 
o t h e r than the d e c i s i o n now b e f o r e us on c e r t i o r a r i 
r e v i e w , i n which an a p p e l l a t e c o u r t has r e v e r s e d a 
t r i a l c o u r t ' s summary judgment because the a p p e l l a t e 
c o u r t found t h a t the t r i a l c o u r t ' s c o n s i d e r i n g an 
u n o b j e c t e d - t o d e f e c t i v e a f f i d a v i t c o n s t i t u t e d a 
'gross m i s c a r r i a g e of j u s t i c e . ' P r o f e s s o r Wright 
s u p p o r t s h i s statement of the e x c e p t i o n t o the r u l e 
w i t h c i t a t i o n s t o cases i n which c o u r t s note the 
e x i s t e n c e of the e x c e p t i o n b ut d e c l i n e t o a p p l y i t . 
A f t e r r e v i e w i n g the r e l e v a n t caselaw and c o n s i d e r i n g 
i t i n l i g h t of the f a c t s of t h i s case, t h i s C ourt i s 
not c o n v i n c e d t h a t Alabama s h o u l d be the f i r s t s t a t e 
whose c o u r t s a c c e p t e d the p r o p o s i t i o n t h a t u s i n g a 
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d e f e c t i v e a f f i d a v i t i n sup p o r t of a motion f o r 
summary judgment caused a g r o s s m i s c a r r i a g e of 
j u s t i c e . " 

828 So. 2d a t 314. T h e r e f o r e , we conclude t h a t Deutsche Bank 

waived the i n a d m i s s i b i l i t y of the 2008 t a x n o t i c e by f a i l i n g 

t o move t o s t r i k e i t . See K e l l y v. Panther Creek P l a n t a t i o n , 

LLC, and Ex p a r t e E l b a Gen. Hosp. & N u r s i n g Home, I n c . 

A l t h o u g h the t r i a l c o u r t c o n s i d e r e d the 2008 t a x n o t i c e , 

i t c o n c l u d e d t h a t i t d i d not c o n s t i t u t e s u b s t a n t i a l e v i d e n c e 

i n d i c a t i n g t h a t the market v a l u e of the p r o p e r t y was $84,800 

because Stephanie and Eva d i d not submit e v i d e n c e i n d i c a t i n g 

the method the t a x a s s e s s o r used i n d e t e r m i n i n g t h a t the 

market v a l u e of the p r o p e r t y was $84,800 and d i d not i n t r o d u c e 

e v i d e n c e i n d i c a t i n g the c o n d i t i o n of the p r o p e r t y when i t was 

s o l d a t the f o r e c l o s u r e s a l e . Lack of p r o o f i n d i c a t i n g t h a t 

the t a x a s s e s s o r used an a p p r o p r i a t e method f o r d e t e r m i n i n g 

t h a t the market v a l u e of the p r o p e r t y was $84,800 and l a c k of 

e v i d e n c e i n d i c a t i n g t h a t the p r o p e r t y was i n the same 

c o n d i t i o n when i t was s o l d as when the t a x a s s e s s o r d e t e r m i n e d 

t h a t i t s market v a l u e was $84,800 would c o n s t i t u t e grounds f o r 

o b j e c t i n g t o the a d m i s s i b i l i t y of the 2008 t a x n o t i c e , see  

P r e s l e y v. B.I.C. C o n s t r . , I n c . , su p r a , but Deutsche Bank 
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waived those o b j e c t i o n s by f a i l i n g t o move t o s t r i k e the 2008 

t a x n o t i c e . See K e l l y v. Panther Creek P l a n t a t i o n , LLC, and Ex  

p a r t e E l b a Gen. Hosp. & N u r s i n g Home, I n c . 

" ' [ S ] u b s t a n t i a l e v i d e n c e i s ev i d e n c e of such weight and 

q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 

judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought 

t o be prov e d . ' " Dow v. Alabama Democratic P a r t y , 897 So. 2d a t 

1039 ( q u o t i n g West v. Founders L i f e Assurance Co. of F l o r i d a , 

547 So. 2d 870, 871 ( A l a . 1989)). We conclude t h a t f a i r - m i n d e d 

persons i n the e x e r c i s e of i m p a r t i a l judgment c o u l d r e a s o n a b l y 

i n f e r from the 2008 t a x n o t i c e t h a t the market v a l u e of the 

p r o p e r t y was $84,800 when Deutsche Bank s o l d the p r o p e r t y t o 

i t s e l f f o r $33,915 a t the f o r e c l o s u r e s a l e . A c c o r d i n g l y , we 

conclude t h a t the 2008 t a x n o t i c e c o n s t i t u t e d s u b s t a n t i a l 

e v i d e n c e e s t a b l i s h i n g t h a t f a c t f o r purposes of Deutsche 

Bank's summary-judgment motion. I f s a t i s f a c t o r i l y proven a t 

t r i a l , t h a t f a c t would j u s t i f y a d e t e r m i n a t i o n t h a t the 

f o r e c l o s u r e s a l e was i n v a l i d on the ground t h a t the p r i c e 

r e a l i z e d a t the f o r e c l o s u r e s a l e was so low i n r e l a t i o n t o i t s 

market v a l u e as t o shock the c o n s c i e n c e , which would d e p r i v e 

Deutsche Bank of s t a n d i n g t o p r o s e c u t e the ejectm e n t a c t i o n . 
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See Hawkins v. L a S a l l e Bank, 24 So. 3d a t 1151. T h e r e f o r e , we 

r e v e r s e the summary judgment i n f a v o r of Deutsche Bank, and we 

remand the a c t i o n f o r f u r t h e r p r o c e e d i n g s . Because we are 

r e v e r s i n g on t h i s ground, we d e c l i n e t o address Stephanie and 

Eva's o t h e r arguments c h a l l e n g i n g the summary judgment. 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

P i t t m a n , J . , d i s s e n t s , w i t h w r i t i n g . 
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PITTMAN, Judge, d i s s e n t i n g . 

V i e w i n g the r e c o r d e v i d e n c e i n the l i g h t most f a v o r a b l e 

t o the B e r r y s as the nonmovants, the f o r e c l o s e d p r o p e r t y was 

worth between $84,800 and $86,500 but f e t c h e d $33,915 a t the 

j u d i c i a l s a l e , an amount t h a t i s between 39% and 40% of the 

p r o p e r t y ' s f a i r - m a r k e t v a l u e . As a g e n e r a l r u l e , a naked 

c l a i m of inadequacy of a w i n n i n g b i d w i l l not l e g a l l y s u p p o r t 

impeaching the v a l i d i t y of a j u d i c i a l s a l e " u n l e s s the 

inadequacy i s so g l a r i n g and g r o s s l y d i s p r o p o r t i o n a t e t o the 

r e a l v a l u e of the p r o p e r t y as a t once t o shock the 

u n d e r s t a n d i n g and c o n s c i e n c e of an honest and j u s t man and 

s u f f i c i e n t t o c r e a t e the presumption of f r a u d . " M a r t i n v.  

Jones, 268 A l a . 286, 288, 105 So. 2d 860, 863 (1958); a c c o r d  

Hayden v. Smith, 216 A l a . 428, 430-31, 113 So. 293, 295 

(1927). "The d e c i d e d cases i n d i c a t e t h a t i n g e n e r a l a p r i c e 

l e s s than o n e - t h i r d of the v a l u e of the l a n d w i l l be r e g a r d e d 

as g r o s s l y i n a d e q u a t e . " Hayden, 216 A l a . a t 431, 113 So. a t 

295. Because I cannot c o n c l u d e , on these f a c t s , t h a t the 

p r i c e r e a l i z e d a t the f o r e c l o s u r e s a l e was so low as t o shock 

the c o n s c i e n c e , I r e s p e c t f u l l y d i s s e n t from the r e v e r s a l . 
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