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Ex parte Cowabunga, Inc., d/b/a Domino's P i z z a 

PETITION FOR WRIT OF MANDAMUS 

(Cowabunga, Inc., d/b/a Domino's P i z z a 

v. 

Thomas W. S h o r t ) 

(Autauga C i r c u i t Court, CV-09-200) 

PER CURIAM. 

Cowabunga, I n c . , d/b/a Domino's P i z z a ("the e m p l o y e r " ) , 

f i l e d a n o t i c e o f a p p e a l f r o m an o r d e r e n t e r e d by t h e A u t a u g a 

C i r c u i t C o u r t ("the t r i a l c o u r t " ) f i n d i n g t h a t Thomas W. S h o r t 
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("the employee") had s u s t a i n e d an i n j u r y and t h a t t h a t i n j u r y 

i s c o v e r e d by t h e Alabama W o r k e r s ' C o m p e n s a t i o n A c t ("the 

A c t " ) , A l a . Code 1 975, § 25-5-1 e t s e q . , and r e q u i r i n g t h e 

e m p l o y e r t o pay f o r m e d i c a l t r e a t m e n t recommended by t h e 

e m p l o y e e ' s a u t h o r i z e d t r e a t i n g p h y s i c i a n . We e l e c t t o t r e a t 

t h e a p p e a l as a p e t i t i o n f o r w r i t o f mandamus; however, 

b e c a u s e t h e t r i a l c o u r t ' s o r d e r does n o t c o n t a i n f i n d i n g s o f 

f a c t and c o n c l u s i o n s o f l a w , w h i c h we h o l d a r e r e q u i r e d u n d e r 

t h e A c t , t h e e m p l o y e r has n o t shown "a c l e a r l e g a l r i g h t t o 

t h e r e l i e f s o u g h t . " Ex p a r t e A m e r i g a s , 855 So. 2d 544, 546 

( A l a . C i v . App. 2 0 0 3 ) . T h e r e f o r e , we deny t h e e m p l o y e r ' s 

p e t i t i o n w i t h i n s t r u c t i o n s t o t h e t r i a l c o u r t t o e n t e r an 

o r d e r c o n t a i n i n g a p p r o p r i a t e f i n d i n g s o f f a c t and c o n c l u s i o n s 

o f l a w . 

An a p p e a l w i l l l i e o n l y f r o m a f i n a l j u d g m e n t , i . e . , 

"'a " t e r m i n a l d e c i s i o n w h i c h d e m o n s t r a t e s t h a t t h e r e 
has been a c o m p l e t e a d j u d i c a t i o n o f a l l m a t t e r s i n 
c o n t r o v e r s y b e tween t h e l i t i g a n t s . " T i d w e l l v.  
T i d w e l l , 496 So. 2d 91, 92 ( A l a . C i v . App. 1 9 8 6 ) . 
F u r t h e r , t h e j u d g m e n t must be c o n c l u s i v e and c e r t a i n 
w i t h a l l m a t t e r s d e c i d e d '" 

W i l l i a m s Power, I n c . v. J o h n s o n , 8 80 So. 2d 459, 4 61 ( A l a . 

C i v . App. 2003) ( q u o t i n g Dees v. S t a t e , 563 So. 2d 1059, 1061 

( A l a . C i v . App. 1 9 9 0 ) ) . An o r d e r t h a t c o n t a i n s a f i n d i n g t h a t 
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a w o r k e r has s u s t a i n e d an i n j u r y as t h e r e s u l t o f an a c c i d e n t 

a r i s i n g o u t o f and i n t h e c o u r s e o f t h e w o r k e r ' s employment, 

t h e r e b y m a k i n g t h e i n j u r y c o m p e n s a b l e u n d e r t h e A c t , and t h a t 

r e q u i r e s t h e payment o f o n l y m e d i c a l b e n e f i t s f o r t h a t i n j u r y 

i s n o t a f i n a l j u d g m e n t . See S o u t h e r n C a r e , I n c . v. C o w a r t , 

[ M s . 2071117, J u l y 31, 2 0 0 9 ] ___ So. 3d ___ ( A l a . C i v . App. 

2 0 0 9 ) , w r i t q u a s h e d , Ex p a r t e S o u t h e r n C a r e , I n c . , [Ms. 

1081550, May 14, 2010] So. 3d ( A l a . 2 0 1 0 ) ; Homes o f 

Le g e n d , I n c . v. O'N e a l , 855 So. 2d 536 ( A l a . C i v . App. 2 0 0 3 ) ; 

and USA M o t o r E x p r e s s , I n c . v. R e n n e r , 853 So. 2d 1019 ( A l a . 

C i v . App. 2 0 0 3 ) . Such an o r d e r does n o t c o m p l e t e l y a d j u d i c a t e 

t h e w o r k e r s ' c o m p e n s a t i o n c l a i m o f t h e w o r k e r b e c a u s e t h e 

o r d e r o m i t s any t e r m i n a l d e c i s i o n as t o t h e d i s a b i l i t y 

b e n e f i t s due t h e w o r k e r . O ' N e a l , 855 So. 2d a t 538. 

B a s e d on t h e n o n f i n a l n a t u r e o f t h e t r i a l c o u r t ' s o r d e r 

i n t h i s c a s e , t h e employee moves t h i s c o u r t t o d i s m i s s t h e 

a p p e a l . However, " [ t ] h i s c o u r t may e l e c t t o i n t e r p r e t t h e 

m a t t e r as a p e t i t i o n f o r a w r i t o f mandamus, see V e s t a F i r e  

I n s . C o r p . v. L i b e r t y N a t ' l L i f e I n s . Co., 893 So. 2d 395 

( A l a . C i v . App. 2 0 0 3 ) , " w h i c h i s " [ t ] h e p r o p e r means o f 

s e e k i n g a p p e l l a t e r e v i e w o f an i n t e r l o c u t o r y o r d e r i n t h i s 
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c o u r t . " Norman v. Norman, 984 So. 2d 427, 429 ( A l a . C i v . App. 

2 0 0 7 ) . 

"Mandamus i s an e x t r a o r d i n a r y remedy. An 
a p p e l l a t e c o u r t w i l l g r a n t a p e t i t i o n f o r a w r i t o f 
mandamus o n l y when '(1) t h e p e t i t i o n e r has a c l e a r 
l e g a l r i g h t t o t h e r e l i e f s o u g h t ; (2) t h e r e s p o n d e n t 
has an i m p e r a t i v e d u t y t o p e r f o r m and has r e f u s e d t o 
do s o ; (3) t h e p e t i t i o n e r has no o t h e r a d e q u a t e 
remedy; and (4) t h i s C o u r t ' s j u r i s d i c t i o n i s 
p r o p e r l y i n v o k e d . ' Ex p a r t e F l i n t C o n s t r . Co., 775 
So. 2d 805, 808 ( A l a . 2000) ( c i t i n g Ex p a r t e M e r c u r y  
F i n . C o r p . , 715 So. 2d 196, 198 ( A l a . 1 9 9 7 ) ) . " 

Ex p a r t e A m e r i g a s , 855 So. 2d a t 54 6. T h i s c o u r t has 

j u r i s d i c t i o n t o r e v i e w i n t e r l o c u t o r y o r d e r s e n t e r e d i n 

w o r k e r s ' c o m p e n s a t i o n c a s e s when t h e remedy o f a p p e a l w o u l d be 

i n a d e q u a t e . See Ex p a r t e Alabama Power Co., 863 So. 2d 1099, 

1102 ( A l a . C i v . App. 2 0 0 3 ) . I n t h i s c a s e , t h e e m p l o y e r moved 

b o t h t h e t r i a l c o u r t and t h i s c o u r t t o s t a y e n f o r c e m e n t o f t h e 

t r i a l c o u r t ' s o r d e r . B o t h t h e t r i a l c o u r t and t h i s c o u r t 

d e n i e d t h e m o t i o n s t o s t a y ; t h e t r i a l c o u r t a l s o r e q u i r e d t h e 

e m p l o y e r t o i m m e d i a t e l y p r o v i d e payment o f m e d i c a l b e n e f i t s on 

b e h a l f o f t h e employee w i t h t h e e m p l o y e r ' s b e i n g s u b j e c t t o 

s a n c t i o n s f o r i t s n o n c o m p l i a n c e . The e m p l o y e r t h e r e a f t e r 

o b e y e d t h e t r i a l c o u r t ' s o r d e r and began p a y i n g t h e e m p l o y e e ' s 

m e d i c a l b e n e f i t s , and, p r e s u m a b l y , i t c o n t i n u e s t o do s o . 

A w a i t i n g r e v i e w o f t h e o r d e r by a p p e a l w o u l d o n l y f o r c e t h e 



2090734 

e m p l o y e r t o i n c u r f u r t h e r e x p e n s e s t h a t i t may n o t owe and 

t h a t i t may n e v e r r e c o v e r f r o m t h e employee who, as e v i d e n c e d 

by t h e f a c t t h a t t h e e m p l o y e r i s now v o l u n t a r i l y p a y i n g 

t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s , i s c u r r e n t l y u n a b l e t o 

e a r n wages. I n l i g h t o f t h o s e c i r c u m s t a n c e s , we f i n d t h a t t h e 

e m p l o y e r ' s r i g h t t o a p p e a l t h e f i n a l j udgment t h a t w i l l 

u l t i m a t e l y be e n t e r e d i n t h i s c a s e , w h i c h may n o t be e n t e r e d 

f o r a y e a r o r more, i s i n a d e q u a t e . See A m e r i g a s , 855 So. 2d 

a t 547-48 (Murdock. J . , c o n c u r r i n g i n t h e r e s u l t ) ( i m p l y i n g 

t h a t an a p p e a l w o u l d be i n a d e q u a t e i n a s i m i l a r s i t u a t i o n ) . 

The e m p l o y e r e s s e n t i a l l y a r g u e s t h a t i t has a c l e a r l e g a l 

r i g h t t o a judgment d e n y i n g t h e c o m p e n s a b i l i t y o f t h e 

e m p l o y e e ' s i n j u r y and t h a t t h e t r i a l c o u r t , by f i n d i n g t h e 

e m p l o y e e ' s b a c k i n j u r y t o be c o m p e n s a b l e and a w a r d i n g m e d i c a l 

e x p e n s e s , has r e f u s e d t o g r a n t t h e e m p l o y e r i t s p r o p e r r e l i e f . 

We, however, a r e u n a b l e t o a d d r e s s t h o s e p o i n t s b e c a u s e t h e 

t r i a l c o u r t has f a i l e d t o e n t e r f i n d i n g s o f f a c t and 

c o n c l u s i o n s o f l a w . S e c t i o n 25-5-88, A l a . Code 1975, r e q u i r e s 

c i r c u i t c o u r t s , when d e c i d i n g any c o n t r o v e r s y as t o t h e r i g h t 

t o b e n e f i t s u n d e r t h e A c t , t o d e t e r m i n e t h a t c o n t r o v e r s y by 

f i l i n g w i t h t h e c l e r k o f t h e c i r c u i t c o u r t "a s t a t e m e n t o f t h e 
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law and f a c t s and c o n c l u s i o n s as d e t e r m i n e d by [ t h e ] j u d g e . " 

I n t h i s c a s e , t h e t r i a l c o u r t d e c i d e d t h e c o n t r o v e r s i e s 

r e g a r d i n g t h e c o m p e n s a b i l i t y o f t h e e m p l o y e e ' s i n j u r y and t h e 

r i g h t o f t h e employee t o m e d i c a l b e n e f i t s u n d e r t h e A c t , b u t 

i t d i d n o t f i l e t h e r e q u i s i t e f i n d i n g s o f f a c t and c o n c l u s i o n s 

o f l a w , s t a t i n g i n i t s judgment o n l y t h a t t h e employee had 

s u s t a i n e d a p e r s o n a l i n j u r y due t o an a c c i d e n t a r i s i n g o u t o f 

and i n t h e c o u r s e o f h i s employment on May 29, 2009, and 

o r d e r i n g t h e e m p l o y e r t o " a p p r o v e t h e m e d i c a l t r e a t m e n t 

recommended by t h e [ e m p l o y e e ' s ] a u t h o r i z e d t r e a t i n g 

p h y s i c i a n . " T h i s c o u r t has r e p e a t e d l y r e v e r s e d s i m i l a r 

j u d g m e n t s f o r f a i l i n g t o a p p r i s e t h i s c o u r t o f t h e b a s i s f o r 

t h e t r i a l c o u r t ' s d e c i s i o n as c o n t e m p l a t e d by § 25-5-88. See, 

e.g., B e l c h e r - R o b i n s o n F o u n d r y , LLC v. N a r r , 42 So. 3d 774 

( A l a . C i v . App. 2 0 1 0 ) ; and G r a c e v. S t a n d a r d F u r n i t u r e Mfg.  

Co., 29 So. 3d 918 ( A l a . C i v . App. 2 0 0 9 ) . 

I n t h i s c a s e , t h e t r i a l c o u r t , i n i t s r e s p o n s e t o an 

o r d e r e n t e r e d by t h i s c o u r t d i r e c t i n g t h e t r i a l c o u r t t o e n t e r 

t h e a p p r o p r i a t e f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w , 

o b j e c t e d t o t h i s c o u r t ' s d i r e c t i v e s t a t i n g t h a t s u c h d e t a i l i s 

r e q u i r e d o f o n l y f i n a l j u d g m e n t s . Some d i c t a i n a p r i o r 
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o p i n i o n o f t h i s c o u r t does s u p p o r t t h a t p o s i t i o n , see SCI  

A labama F u n e r a l S e r v s . , I n c . v. H e s t e r , 984 So. 2d 1207, 1211 

( A l a . C i v . App. 2007) ( p e r c u r i a m o p i n i o n w i t h one j u d g e 

c o n c u r r i n g and f o u r j u d g e s c o n c u r r i n g i n t h e r e s u l t ) ; h owever, 

t h e p l a i n l a n g u a g e o f § 25-5-88 r e q u i r e s t h e m a k i n g o f 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w as t o e v e r y 

" d e t e r m i n a t i o n " o f a c o n t r o v e r s y r e g a r d i n g t h e r i g h t t o 

b e n e f i t s u n d e r t h e A c t . I n t h i s c a s e , t h e t r i a l c o u r t 

e f f e c t i v e l y d e t e r m i n e d t h e c o n t r o v e r s i e s o v e r t h e 

c o m p e n s a b i l i t y o f t h e e m p l o y e e ' s b a c k i n j u r y and h i s r i g h t t o 

have t h e e m p l o y e r pay f o r t h e m e d i c a l t r e a t m e n t recommended by 

h i s a u t h o r i z e d t r e a t i n g p h y s i c i a n . By t h e p l a i n t e r m s o f § 

25-5-88, t h e t r i a l c o u r t was r e q u i r e d t o i n c l u d e a c o n c l u s i v e 

f i n d i n g as t o e v e r y f a c t r e s p o n s i v e t o t h e i s s u e s p r e s e n t e d t o 

and l i t i g a t e d by t h e p a r t i e s as w e l l as a r e c i t a t i o n o f t h e 

l a w a p p l i c a b l e t o t h o s e f a c t s upon w h i c h t h e t r i a l c o u r t 

r e l i e d i n r e a c h i n g i t s d e t e r m i n a t i o n . See F o r t James H o l d i n g  

Co. v. Morgan, 30 So. 3d 458 ( A l a . C i v . App. 2 0 0 9 ) . 
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In i t s answer t o t h e p e t i t i o n f o r a w r i t o f mandamus, 1 t h e 

t r i a l c o u r t s t a t e d t h a t i t had f o u n d t h a t t h e employee had 

i n j u r e d h i s b a c k i n a f a l l w h i l e w o r k i n g f o r t h e e m p l o y e r and 

t h a t i t had r e j e c t e d as n o t c r e d i b l e a c o - e m p l o y e e ' s t e s t i m o n y 

i n d i c a t i n g t h a t t h e employee had i n f o r m e d him t h a t t h e 

e m p l o y e e ' s b a c k i n j u r y had o c c u r r e d w h i l e t h e employee was 

m o v i n g h i s p e r s o n a l f u r n i t u r e . The employee a d m i t t e d t h a t he 

had a l o n g s t a n d i n g p r i o r l o w e r - b a c k p r o b l e m f o r w h i c h he had 

r e c e i v e d emergency-room t r e a t m e n t on M a r c h 23, 2009, and t h a t 

he had moved h i s own f u r n i t u r e i n A p r i l 2009. However, t h e 

t r i a l c o u r t d i d n o t s e t f o r t h any o f i t s f a c t u a l f i n d i n g s 

e x p l a i n i n g why i t d i s c o u n t e d t h e t e s t i m o n y o f t h e c o - e m p l o y e e . 

F u r t h e r m o r e , t h e e m p l o y e r m a i n t a i n e d a t t h e h e a r i n g t h a t , e ven 

i f t h e employee had f a l l e n a t work, t h e m e d i c a l and 

r a d i o g r a p h i c e v i d e n c e i n d i c a t e d t h a t he had n o t e x p e r i e n c e d 

any change i n h i s a l r e a d y damaged l u m b a r s p i n e , w h i c h had been 

documented i n an e a r l i e r s t u d y f r o m M a r c h 2009. See Hokes  

B l u f f W e l d i n g & F a b r i c a t i o n v. Cox, 33 So. 2d 592 , 602-03 

1On O c t o b e r 25, 2010, t h i s c o u r t e n t e r e d an o r d e r 
n o t i f y i n g t h e t r i a l c o u r t t h a t t h i s c o u r t had o p t e d t o t r e a t 
t h e e m p l o y e r ' s a p p e a l as a p e t i t i o n f o r t h e w r i t o f mandamus 
and a l l o w i n g t h e t r i a l c o u r t t o f i l e an a n swer, i f i t w i s h e d 
t o do s o . The t r i a l c o u r t r e s p o n d e d by f i l i n g an answer on 
O c t o b e r 26, 2010. 

8 
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( A l a . C i v . App. 2008) ( h o l d i n g t h a t u n d i s p u t e d r a d i o l o g i c a l 

f i n d i n g s s h o w i n g c o n t i n u a n c e o f i d e n t i c a l p r e e x i s t i n g 

c o n d i t i o n e f f e c t i v e l y d i s p r o v e d c l a i m t h a t l i f t i n g e p i s o d e 

r e s u l t e d i n new o r a g g r a v a t e d i n j u r y ) . The t r i a l c o u r t has 

n o t a d d r e s s e d t h e e m p l o y e r ' s c o n t e n t i o n t h a t t h e m e d i c a l and 

r a d i o l o g i c a l e v i d e n c e c o n c l u s i v e l y p r o v e s t h a t t h e f a l l d i d 

n o t m e d i c a l l y c a u s e an i n j u r y t o t h e e m p l o y e e . 

F o r t h e r e a s o n s s t a t e d e a r l i e r , we deny t h e e m p l o y e r ' s 

p e t i t i o n f o r t h e w r i t o f mandamus. However, b e c a u s e o f o u r 

h o l d i n g i n t h i s o p i n i o n t h a t t h e t r i a l c o u r t must make 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w , t h e t r i a l c o u r t 

s h o u l d now e n t e r an o r d e r c o n t a i n i n g a p p r o p r i a t e f i n d i n g s o f 

f a c t and c o n c l u s i o n s o f l a w . B a s e d on our h o l d i n g i n t h i s 

o p i n i o n , once t h e t r i a l c o u r t e n t e r s s u c h an o r d e r , t h e 

e m p l o y e r may se e k r e v i e w o f t h a t o r d e r by f i l i n g a p e t i t i o n 

f o r t h e w r i t o f mandamus i n t h i s c o u r t . 

PETITION DENIED WITH INSTRUCTIONS. 

Thompson, P . J . , c o n c u r s . 

P i t t m a n , J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

B r y a n , J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g . 

Moore, J . , c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , w h i c h Thomas, J . , j o i n s . 
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BRYAN, J u d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I r e s p e c t f u l l y d i s s e n t f r o m t h e main o p i n i o n i n s o f a r as 

i t (1) d e t e r m i n e s t h a t t h e t r i a l c o u r t ' s o r d e r i s s u b j e c t t o 

t h e r e q u i r e m e n t s f o u n d i n § 25-5-88, A l a . Code 1975, m a n d a t i n g 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w and (2) r e q u i r e s t h e 

t r i a l c o u r t t o make f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w 

p u r s u a n t t o § 25-5-88. S e c t i o n 25-5-88 p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" A t t h e h e a r i n g ... t h e [ t r i a l ] c o u r t ... s h a l l 
d e c i d e t h e c o n t r o v e r s y . T h i s d e t e r m i n a t i o n s h a l l be 
f i l e d i n w r i t i n g w i t h t h e c l e r k o f [ t h e t r i a l ] 
c o u r t , and j u d g m e n t s h a l l be e n t e r e d t h e r e o n i n t h e 
same manner as i n c i v i l a c t i o n s t r i e d i n t h e [ t r i a l ] 
c o u r t and s h a l l c o n t a i n a s t a t e m e n t o f t h e l a w and 
f a c t s and c o n c l u s i o n s as d e t e r m i n e d by [ t h e t r i a l ] 
j u d g e . " 

S e c t i o n 25-5-88, by r e f e r e n c i n g a " j u d g m e n t , " r e q u i r e s a f i n a l 

j u dgment t o c o n t a i n f i n d i n g s o f f a c t s and c o n c l u s i o n s o f l a w . 

However, I do n o t r e a d t h a t s e c t i o n as r e q u i r i n g an 

i n t e r l o c u t o r y o r d e r , s u c h as t h e one i n t h i s c a s e , t o c o n t a i n 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w . T h i s c o u r t has 

s t a t e d , a l b e i t i n d i c t a , t h a t § 25-5-88 a p p l i e s t o f i n a l 

j u d g m e n t s o n l y . See S i g n P l e x v. T h o l l , 863 So. 2d 1113, 1117 

( A l a . C i v . App. 2003) ("Of c o u r s e , b e c a u s e t h e t r i a l c o u r t has 

n o t e n t e r e d a f i n a l j udgment i n t h i s c a s e , § 25-5-88 has n o t 

10 
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y e t come i n t o p l a y . " ) ; and SCI Alabama F u n e r a l S e r v s . , I n c . v. 

H e s t e r , 984 So. 2d 1207 , 1211 ( A l a . C i v . App. 2007) ( p e r 

c u r i a m o p i n i o n w i t h one j u d g e c o n c u r r i n g and f o u r j u d g e s 

c o n c u r r i n g i n t h e r e s u l t ) ( s t a t i n g t h a t " t h e t r i a l c o u r t ' s 

f a i l u r e t o e n t e r a f i n a l judgment p r e c l u d e s o u r c o n s i d e r a t i o n 

o f t h e t r i a l c o u r t ' s c o m p l i a n c e w i t h § 2 5 - 5 - 8 8 " ) . B a s e d on 

t h e p l a i n l a n g u a g e o f § 25-5-88 , I w o u l d h o l d t h a t t h a t 

s e c t i o n a p p l i e s t o f i n a l j u d g m e n t s o n l y . I c o n c u r w i t h t h e 

main o p i n i o n i n a l l o t h e r r e s p e c t s . 

11 
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MOORE, Ju d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I a g r e e t h a t t h e t r i a l c o u r t must e n t e r a p p r o p r i a t e 

f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w . However, I b e l i e v e 

t h a t t h e o r d e r e n t e r e d by t h e t r i a l c o u r t c o n s t i t u t e d a f i n a l 

j u dgment f r o m w h i c h an a p p e a l , n o t a p e t i t i o n f o r a w r i t o f 

mandamus, l i e s . 

S e c t i o n 2 5 - 5 - 8 1 ( a ) ( 1 ) , A l a . Code 1975, p r o v i d e s t h a t a 

c o n t r o v e r s y b e tween an e m p l o y e r and an e mployee r e g a r d i n g " t h e 

r i g h t t o c o m p e n s a t i o n ... o r t h e amount t h e r e o f " s h a l l be 

s u b m i t t e d t o t h e c i r c u i t c o u r t i n t h e c o u n t y t h a t w o u l d have 

j u r i s d i c t i o n o f a c i v i l a c t i o n s o u n d i n g i n t o r t b e t ween t h e 

p a r t i e s . A l t h o u g h " c o m p e n s a t i o n " i s d e f i n e d , g e n e r a l l y , so as 

n o t t o i n c l u d e m e d i c a l b e n e f i t s , see A l a . Code 1975, § 25-5-

1 ( 1 ) , § 2 5 - 5 - 7 7 ( a ) , A l a . Code 1975, p r o v i d e s t h a t t h e same 

t r i b u n a l t h a t d e c i d e s a c o n t r o v e r s y as t o c o m p e n s a t i o n s h a l l 

a l s o d e c i d e c o n t r o v e r s i e s o v e r m e d i c a l b e n e f i t s . See Ex p a r t e  

P u b l i x S u p e r m a r k e t s , I n c . , 963 So. 2d 654, 658 ( A l a . C i v . App. 

2 0 0 7 ) . The l e g i s l a t u r e d i d n o t p r o v i d e any s p e c i a l p r o c e d u r e 

a p p l i c a b l e t o c o n t r o v e r s i e s o v e r m e d i c a l b e n e f i t s , so i t must 

be assumed t h a t t h e l e g i s l a t u r e i n t e n d e d t h a t t h e t r i b u n a l 

d e c i d i n g t h o s e c o n t r o v e r s i e s w o u l d use t h e same p r o c e d u r e as 

12 
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i s a p p l i c a b l e t o c o m p e n s a t i o n c o n t r o v e r s i e s . See Ex p a r t e  

P u b l i x S u p e r m a r k e t s , I n c . , 963 So. 2d a t 658. 

S e c t i o n 25-5-88, A l a . Code 1975, p r o v i d e s t h a t a c i r c u i t 

c o u r t t o w h i c h t h e p a r t i e s have s u b m i t t e d a d i s p u t e " s h a l l 

d e c i d e t h e c o n t r o v e r s y " i n w r i t i n g and t h a t t h e c l e r k o f t h e 

c i r c u i t c o u r t s h a l l e n t e r judgment t h e r e o n . 2 S e c t i o n 25-5-

8 1 ( a ) ( 1 ) p r o v i d e s t h a t " [ t ] h e d e c i s i o n o f t h e j u d g e h e a r i n g 

t h e [ c o n t r o v e r s y ] s h a l l be c o n c l u s i v e and b i n d i n g b e tween t h e 

p a r t i e s , s u b j e c t t o t h e r i g h t o f a p p e a l p r o v i d e d f o r i n t h i s 

a r t i c l e . " S e c t i o n 2 5 - 5 - 8 1 ( e ) p r o v i d e s t h a t any a g g r i e v e d 

p a r t y may a p p e a l w i t h i n 42 days " [ f ] r o m an o r d e r o r j u d g m e n t . " 

R e a d i n g t h o s e t h r e e p r o v i s i o n s t o g e t h e r , i t becomes a p p a r e n t 

t h a t t h e l e g i s l a t u r e e n v i s i o n e d t h a t a judgment d e c i d i n g a 

2 S e c t i o n 25-5-88 s p e c i f i c a l l y p r o v i d e s t h a t a "judgment 
s h a l l be e n t e r e d t h e r e o n i n t h e same manner as i n c i v i l 
a c t i o n s t r i e d i n t h e s a i d c i r c u i t c o u r t " I n h i s w r i t i n g , 
J udge B r y a n i n t e r p r e t s t h i s c l a u s e as m a n d a t i n g t h a t o n l y 
" f i n a l j u d g m e n t s " s h a l l be e n t e r e d by t h e c l e r k o f t h e c o u r t , 
p r e s u m a b l y r e f e r r i n g t o o r d e r s m e e t i n g t h e r e q u i r e m e n t s o f 
A l a . Code 1975, § 12-22-2. However, I r e a d t h i s c l a u s e m e r e l y 
as d i r e c t i n g t h e c l e r k s o f t h e c i r c u i t c o u r t s t h a t , once t h e y 
r e c e i v e a w r i t t e n d e t e r m i n a t i o n o f a c o n t r o v e r s y i n a w o r k e r s ' 
c o m p e n s a t i o n c a s e , t h e y must e n t e r judgment on t h a t 
c o n t r o v e r s y j u s t as t h e y w o u l d e n t e r judgment i n a c i v i l 
a c t i o n , i . e . , by i n p u t t i n g t h e judgment i n t o t h e S t a t e 
J u d i c i a l I n f o r m a t i o n S y stem. See R u l e 5 8 ( c ) , A l a . R. C i v . P. 
I do n o t d i s c e r n f r o m t h i s c l a u s e any l e g i s l a t i v e i n t e n t t o 
i m p o r t t h e f i n a l i t y r e q u i r e m e n t s f r o m c i v i l a c t i o n s i n t o t h e 
w o r k e r s ' c o m p e n s a t i o n l a w s . 

13 
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c o n t r o v e r s y s u b m i t t e d t o a c i r c u i t c o u r t r e g a r d i n g t h e r i g h t 

t o , o r t h e amount o f , b e n e f i t s r e c o v e r a b l e u n d e r t h e W o r k e r s ' 

C o m p e n s a t i o n A c t , § 25-5-1 e t s e q . , A l a . Code 1 975 ("the 

A c t " ) , w o u l d be deemed f i n a l and a p p e a l a b l e . SCI Alabama  

F u n e r a l S e r v s . , I n c . v. H e s t e r , 984 So. 2d 1207, 1212 ( A l a . 

C i v . App. 2007) (Moore, J . , c o n c u r r i n g i n t h e r e s u l t ) . 

I n t h e p a s t , however, t h i s c o u r t has n o t r e l i e d on t h e 

l a n g u a g e o f t h e A c t ; i t has i n s t e a d r e l i e d on t h e g e n e r a l 

r u l e s r e l a t i n g t o f i n a l i t y o f j u d g m e n t s a p p l i c a b l e t o c i v i l 

a c t i o n s . P u r s u a n t t o § 12-22-2, A l a . Code 1975, an a p p e a l 

f r o m a judgment o f a c i r c u i t c o u r t can be made o n l y " [ f ] r o m 

any f i n a l j u d g m e n t . " That l a n g u a g e has l o n g been r e a d as 

p r e v e n t i n g an a p p e a l f r o m an o r d e r t h a t does n o t e n t i r e l y p u t 

an end t o t h e c o n t r o v e r s y b e tween t h e p a r t i e s as p l e a d e d . 

See, e.g., F i r s t A labama Bank o f Montgomery, N.A. v. M a r t i n , 

381 So. 2d 32 ( A l a . 1 9 8 0 ) ; and I n r e E s t a t e o f Amason, 347 So. 

2d 393 ( A l a . 1 9 8 0 ) . I m p o r t i n g t h e r e q u i r e m e n t s o f § 12-22-2 

i n t o A l a b a ma's w o r k e r s ' c o m p e n s a t i o n l a w s , see Ex p a r t e DCH  

R e g ' l Med. C t r . , 571 So. 2d 1162, 1164 ( A l a . C i v . App. 1 9 9 0 ) , 

t h i s c o u r t has w r e s t l e d w i t h w h e t h e r a judgment a w a r d i n g o n l y 

some o f t h e b e n e f i t s a v a i l a b l e t o an i n j u r e d w o r k e r may be 

14 
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c o n s i d e r e d f i n a l . I n many c a s e s , t h i s c o u r t has v i e w e d o r d e r s 

s i m i l a r t o t h e one a t i s s u e i n t h i s c a s e as b e i n g 

i n t e r l o c u t o r y i n n a t u r e , s e e , e.g., S o u t h e r n C a r e , I n c . v. 

C o w a r t , [Ms. 2071117, J u l y 31, 2009] So. 3d ( A l a . C i v . 

App. 20 0 9 ) , w r i t q u a s h e d , Ex p a r t e S o u t h e r n C a r e , I n c . , [Ms. 

1081550, May 14, 2010] So. 3d ( A l a . 2 0 1 0 ) ; SCI Alabama 

F u n e r a l S e r v s . , I n c . , 984 So. 2d 1207; Homes o f L e g e n d , I n c .  

v. O ' N e a l , 855 So. 2d 836 ( A l a . C i v . App. 2 0 0 3 ) ; USA M o t o r  

E x p r e s s , I n c . v. K e n n e r , 853 So. 2d 1019 ( A l a . C i v . App. 

2 0 0 3 ) ; and I n t e r n a t i o n a l P a p e r Co. v. Dempsey, 855 So. 2d 836 

( A l a . C i v . App. 2 0 0 2 ) , w h i l e i n o t h e r c a s e s we have t r e a t e d 

s i m i l a r o r d e r s as f i n a l j u d g m e n t s , see F l u o r E n t e r s . , I n c . v.  

Lawshe, 16 So. 3d 96 ( A l a . C i v . App. 2 0 0 9 ) ; BE&K, I n c . v.  

Weaver, 743 So. 2d 476 ( A l a . C i v . App. 1 9 9 9 ) ; M i k e Makemson  

L o g g i n g v. C o l b u r n , 600 So. 2d 1049 ( A l a . C i v . App. 1 9 9 2 ) ; and 

Ex p a r t e DCH R e g ' l Med. C t r . , 743 So. 2d 476 ( A l a . C i v . App. 

1 9 9 9 ) . Those c a s e s t r e a t i n g s u c h an o r d e r as i n t e r l o c u t o r y 

a p p e a r t o r e s t on t h e f a c t t h a t t h e o r d e r d i d n o t c o m p l e t e l y 

a d j u d i c a t e t h e e n t i r e w o r k e r s ' c o m p e n s a t i o n " c l a i m . " However, 

§ 25-5-88 does n o t r e q u i r e a d j u d i c a t i o n o f t h e e n t i r e c l a i m ; 

i t r e q u i r e s o n l y a " d e t e r m i n a t i o n " o f t h e " c o n t r o v e r s y " o r 

15 
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" c o n t r o v e r s i e s " s u b m i t t e d f o r r e s o l u t i o n , w h i c h , o b v i o u s l y , 

may i n c l u d e o n l y a p a r t o f t h e o v e r a l l " c l a i m . " 

A l t h o u g h c i v i l c a s e s may r e q u i r e a " c o m p l e t e 

a d j u d i c a t i o n " i n o r d e r t o s a t i s f y t h e f i n a l i t y r e q u i r e m e n t s o f 

§ 12-22-2, see T i d w e l l v. T i d w e l l , 496 So. 2d 91, 92 ( A l a . 

C i v . App. 1 9 8 6 ) , t h e same i s n o t t r u e o f w o r k e r s ' c o m p e n s a t i o n 

c a s e s . 

" I n e n a c t i n g t h e w o r k e r s ' c o m p e n s a t i o n l a w s , t h e 
l e g i s l a t u r e c r e a t e d a w h o l l y new and d i f f e r e n t 
remedy u n l i k e t h e r i g h t t o c i v i l damages e x i s t i n g 
u n d e r t h e common l a w . See Ex p a r t e P u b l i x S uper  
M a r k e t s , I n c . , 963 So. 2d 654, 658 ( A l a . C i v . App. 
2 0 0 7 ) . The l e g i s l a t u r e a l s o c r e a t e d p r o c e d u r e s 
u n i q u e t o w o r k e r s ' c o m p e n s a t i o n l a w t o e n f o r c e t h a t 
remedy. See B i r m i n g h a m B e l t R.R. v. E l l e n b u r g , 215 
A l a . 395, 396, 111 So. 21 9, 220 (192 6) ('Without 
f u r t h e r a n a l y s i s o f t h e m a t t e r , we t h i n k 
c o m p e n s a t i o n p r o c e e d i n g s a r e q u i t e as d i s t i n c t i n 
p u r p o s e and p r o c e d u r e f r o m t h e o r d i n a r y a c t i o n o f 
l a w as i s a s u i t a t l a w f r o m a s u i t i n e q u i t y . ' ) . 
The r u l e s o f p r o c e d u r e a p p l i c a b l e t o o r d i n a r y c i v i l 
a c t i o n s do n o t a p p l y t o t h e e x t e n t t h a t t h e y 
c o n f l i c t w i t h t h e p r o c e d u r e s e t o u t i n t h e W o r k e r s ' 
C o m p e n s a t i o n A c t . See R u l e 8 1 ( a ) ( 3 1 ) , A l a . R. C i v . 
P.; P i t t m a n C o n s t r . Co. v. B o l e s , 233 A l a . 187, 188, 
171 So. 268, 268 (1936) ( ' I t must be n o t e d t h a t t h e 
p r o c e d u r e u n d e r t h i s a c t i s g o v e r n e d by i t s t e r m s 
and r e q u i r e m e n t s and n o t by t h e o r d i n a r y method o f 
p r o c e d u r e . ' ) . " 

SCI Alabama F u n e r a l S e r v s . , I n c . , 984 So. 2d a t 1212 (Moore, 

J . , c o n c u r r i n g i n t h e r e s u l t ) . B e c a u s e t h e l e g i s l a t u r e has 

s p e c i f i e d t h a t an o r d e r o r judgment d e t e r m i n i n g a c o n t r o v e r s y 
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as t o t h e r i g h t t o , o r t h e amount o f , b e n e f i t s due u n d e r t h e 

A c t i s f i n a l and a p p e a l a b l e , t h i s c o u r t s h o u l d n e v e r have 

t u r n e d t o any o t h e r t e s t f o r d e t e r m i n i n g t h e f i n a l i t y o f a 

w o r k e r s ' c o m p e n s a t i o n j u d g m e n t . 

The M a r c h 15, 2010, o r d e r e n t e r e d by t h e t r i a l c o u r t 

s a t i s f i e s a l l t h e t e s t s f o r f i n a l i t y e s t a b l i s h e d i n t h e A c t . 

The p a r t i e s e s s e n t i a l l y s u b m i t t e d two c o n t r o v e r s i e s t o t h e 

t r i a l c o u r t : (1) D i d t h e employee s u s t a i n an a c c i d e n t a r i s i n g 

o u t o f and i n t h e c o u r s e o f h i s employment on May 29, 2009? 

and (2) D i d t h a t a c c i d e n t r e s u l t i n an i n j u r y f o r w h i c h t h e 

e mployee r e q u i r e s t h e m e d i c a l t r e a t m e n t recommended by h i s 

a u t h o r i z e d t r e a t i n g p h y s i c i a n ? The t r i a l c o u r t r e s o l v e d b o t h 

o f t h o s e i s s u e s i n f a v o r o f t h e e m p l o y e e 3 and o r d e r e d t h e 

e m p l o y e r t o a p p r o v e and pay f o r t h e t r e a t m e n t recommended by 

t h e e m p l o y e e ' s a u t h o r i z e d t r e a t i n g p h y s i c i a n . 4 H a v i n g 

3Had t h e t r i a l c o u r t f o u n d i n f a v o r o f t h e e m p l o y e r , t h e 
e mployee w o u l d have had a r i g h t t o an i m m e d i a t e a p p e a l b e c a u s e 
t h e judgment w o u l d have f u l l y and f i n a l l y c o n c l u d e d t h e c l a i m . 
See, e.g., M i t c h e l l v. R o b i n s o n F o u n d r y , I n c . , 603 So. 2d 1048 
( A l a . C i v . App. 1 9 9 2 ) . I t seems i n c o n g r u o u s t o h o l d t h a t an 
e mployee can i m m e d i a t e l y a p p e a l an a d v e r s e c o m p e n s a b i l i t y 
d e t e r m i n a t i o n b u t t h a t an e m p l o y e r c a n n o t . 

4On a p p e a l , t h e e m p l o y e r does n o t q u e s t i o n t h e a u t h o r i t y 
o f t h e t r i a l c o u r t t o e n t e r an o r d e r r e q u i r i n g i m m e d i a t e 
payment o f m e d i c a l b e n e f i t s upon n o t i c e , a h e a r i n g , and 
s u f f i c i e n t e v i d e n c e . I t s h o u l d be n o t e d t h a t s u c h a p r o c e d u r e 
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" d e c i d e [ d ] t h e c o n t r o v e r s [ i e s ] , " t h e o r d e r e n t e r e d by t h e 

t r i a l c o u r t became " ' c o n c l u s i v e and b i n d i n g , ' i . e . , f i n a l , and 

' s u b j e c t t o t h e r i g h t o f a p p e a l , ' i . e . , a p p e a l a b l e . " SCI  

A labama F u n e r a l S e r v s . , I n c . , 984 So. 2d a t 1212 (Moore, J . , 

c o n c u r r i n g i n t h e r e s u l t ) . 

I f an o r d e r f i n d i n g an i n j u r y c o m p e n s a b l e and a w a r d i n g 

m e d i c a l b e n e f i t s were n o t f i n a l w i t h i n t h e m e aning o f t h e A c t , 

t h e o n l y p o t e n t i a l method f o r a p p e l l a t e r e v i e w o f s u c h an 

o r d e r w o u l d l i e i n t h e p e t i t i o n f o r a w r i t o f mandamus, w h i c h 

a p p l i e s t o i n t e r l o c u t o r y o r d e r s . See Ex p a r t e Alabama Power  

Co., 863 So. 2d 1099 ( A l a . C i v . App. 2 0 0 3 ) . However, i t i s 

n o t " ' " t h e p r o p e r f u n c t i o n o f [a p e t i t i o n f o r a w r i t o f 

mandamus] t o r e - e x a m i n e , o r c o r r e c t e r r o r s i n any judgment o r 

i s unknown i n c i v i l c a s e s . An i n j u r e d p l a i n t i f f c a n n o t 
p e t i t i o n a c o u r t t o f i n d a d e f e n d a n t l i a b l e f o r h i s o r h e r 
i n j u r i e s and o r d e r t h e d e f e n d a n t t o pay t h e p l a i n t i f f ' s 
o n g o i n g m e d i c a l e x p e n s e s i n a d v a n c e o f a f i n a l a s s e s s m e n t o f 
damages. Hence, t h e q u e s t i o n w h e t h e r s u c h an o r d e r w o u l d be 
f i n a l and a p p e a l a b l e u n d e r § 12-22-2 has n e v e r a r i s e n . Some 
c a s e l a w s u g g e s t s t h a t s u c h an o r d e r w o u l d be f i n a l and 
a p p e a l a b l e . See Ex p a r t e E l y t o n Land Co., 104 A l a . 88, 91, 15 
So. 939, 940 (1893) ("The t e s t o f t h e f i n a l i t y o f a d e c r e e t o 
s u p p o r t an a p p e a l i s n o t w h e t h e r t h e c a u s e r e m a i n s i n f i e r i , 
i n some r e s p e c t s , i n t h e c o u r t o f c h a n c e r y , a w a i t i n g f u r t h e r 
p r o c e e d i n g s , n e c e s s a r y t o e n t i t l e t h e p a r t i e s t o t h e f u l l 
m easure o f t h e r i g h t s i t has been d e c l a r e d t h e y h a v e ; b u t 
w h e t h e r t h e d e c r e e w h i c h has been r e n d e r e d , a s c e r t a i n s and 
d e c l a r e s t h e s e r i g h t s -- i f t h e s e a r e a s c e r t a i n e d and 
a d j u d g e d , t h e d e c r e e i s f i n a l , and w i l l s u p p o r t an a p p e a l . " ) . 
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d e c r e e Ex p a r t e C & D L o g g i n g , 3 So. 3d 930, 936 

( A l a . C i v . App. 2008) ( q u o t i n g S t a t e v. Cobb, 288 A l a . 675, 

678 , 2 64 So. 2d 523, 526 ( 1 9 7 2 ) , q u o t i n g i n t u r n S t a t e v.  

W i l l i a m s , 69 A l a . 311, 316 ( 1 8 8 1 ) ) . A p e t i t i o n f o r t h e w r i t 

o f mandamus, u n l i k e an a p p e a l o r a p e t i t i o n f o r t h e w r i t o f 

c e r t i o r a r i , may n o t be g r a n t e d f o r t h e p u r p o s e o f r e v i e w i n g a 

f i n a l j u d g m e n t o r o r d e r . See Ex p a r t e A m e r i g a s , 855 So. 2d 

544, 547 ( A l a . C i v . App. 2 0 0 3 ) . A p e t i t i o n f o r a w r i t o f 

mandamus " ' c a n n o t be u s e d as a s u b s t i t u t e f o r an a p p e a l . ' " Ex  

p a r t e S o u t h e a s t Alabama Med. C t r . , 835 So. 2d 1042, 1045 ( A l a . 

C i v . App. 2002) ( q u o t i n g Ex p a r t e E m p i r e F i r e & M a r i n e I n s .  

Co., 720 So. 2d 8 93, 8 94 ( A l a . 1998 ) ) . Thus, t h i s c o u r t 

c a n n o t use a p e t i t i o n f o r a w r i t o f mandamus t o d e t e r m i n e 

w h e t h e r a c i r c u i t c o u r t a p p r o p r i a t e l y f o u n d a w o r k e r ' s i n j u r y 

t o be c o m p e n s a b l e and p r o p e r l y awarded m e d i c a l b e n e f i t s on 

a c c o u n t o f t h a t i n j u r y . Ex p a r t e C & D L o g g i n g , 3 So. 3d a t 

937. To t h e e x t e n t t h e main o p i n i o n c o n c l u d e s o t h e r w i s e , I 

r e s p e c t f u l l y d i s s e n t . 

B e c a u s e o f t h e u n a v a i l a b i l i t y o f any o t h e r method o f 

r e v i e w , an o r d e r o r judgment d e c i d i n g a l l p r e s e n t 

c o n t r o v e r s i e s s u r r o u n d i n g an i n j u r e d w o r k e r ' s r i g h t t o m e d i c a l 
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b e n e f i t s s h o u l d be s u b j e c t t o a p p e a l , r e g a r d l e s s o f w h e t h e r 

s u c h an o r d e r o r judgment w o u l d be c h a r a c t e r i z e d as b e i n g 

n o n f i n a l , i n t e r l o c u t o r y , o r i n t e r i m u n d e r c i v i l l a w . 

O t h e r w i s e , as happened i n t h i s c a s e , an e m p l o y e r c o u l d be 

s u b j e c t t o an i m m e d i a t e l y e n f o r c e a b l e j u d g m e n t w o r t h many 

t h o u s a n d s o f d o l l a r s . I f t h e f i n a l i t y o f t h a t o r d e r o r 

judgment depends on r e s o l u t i o n o f i s s u e s n o t even r i p e f o r 

c o n s i d e r a t i o n , s u c h as w h e t h e r t o award p e r m a n e n t - d i s a b i l i t y 

b e n e f i t s , see Ex p a r t e DCH R e g ' l Med. C t r . , 571 So. 2d a t 

1164-65, o r i s s u e s n o t even i n c o n t r o v e r s y , s u c h as t h e amount 

o f t e m p o r a r y - t o t a l - d i s a b i l i t y b e n e f i t s due t h e i n j u r e d w o r k e r , 

t h e e m p l o y e r may o n l y o b t a i n a p p e l l a t e r e v i e w , i f e v e r , l o n g 

a f t e r t h e m e d i c a l b e n e f i t s have been e x p e n d e d and a f t e r any 

e r r o r i n a w a r d i n g t h o s e b e n e f i t s p r o b a b l y c a n n o t be f u l l y 

r e m e d i e d . M e a n w h i l e , t h e i n j u r e d w o r k e r may f o r e g o s e c u r i n g 

o t h e r f i n a n c i a l r e s o u r c e s t o r e d r e s s t h e i n j u r y i n r e l i a n c e on 

an e r r o n e o u s o r d e r and f i n d h i m s e l f o r h e r s e l f s u b j e c t t o a 

l a r g e judgment f o r r e i m b u r s e m e n t o f t h e c o m p e n s a t i o n and 

m e d i c a l b e n e f i t s p a i d by h i s o r h e r e m p l o y e r . See Hedgemon v.  

U n i t e d P a r c e l S e r v . , I n c . , 832 So. 2d 656 ( A l a . C i v . App. 

2 0 0 2 ) . 
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On t h e o t h e r hand, t h e a p p e a l o f an o r d e r o r judgment may 

d e l a y t h e r e c e i p t by an i n j u r e d w o r k e r o f needed m e d i c a l 

b e n e f i t s , w h i c h d e l a y w o u l d be c o n t r a r y t o t h e g e n e r a l p u r p o s e 

o f t h e w o r k e r s ' c o m p e n s a t i o n l a w s . See Brown v. M u r r a y Sec. 

G u a r d Co., 404 So. 2d 79, 81 ( A l a . C i v . App. 1 9 8 1 ) . I n Ex 

p a r t e Lumbermen's U n d e r w r i t i n g A l l i a n c e , 662 So. 2d 1133 ( A l a . 

1 9 9 5 ) , o u r supreme c o u r t a d d r e s s e d t h e same b a s i c c o n c e r n i n 

r e l a t i o n t o t h e s t a y o f c o m p e n s a t i o n payments d u r i n g a p p e a l s . 

A f t e r n o t i n g t h a t s e v e r a l s t a t e s do n o t a l l o w f o r s t a y s o f 

j u d g m e n t s a w a r d i n g c o m p e n s a t i o n p a y m e n t s , 662 So. 2d a t 1137 

n.3, t h e supreme c o u r t s t a t e d : 

" T h i s i s an a r e a o f w o r k e r s ' c o m p e n s a t i o n l a w t h a t 
t h e Alabama L e g i s l a t u r e m i g h t w i s h t o a d d r e s s by a 
s t a t u t e r e q u i r i n g t h a t an e m p l o y e r make a s h o w i n g o f 
' i r r e p a r a b l e harm,' i n a d d i t i o n t o f i l i n g a 
s u p e r s e d e a s bond, i n o r d e r t o o b t a i n a s t a y o f a 
judgment i n f a v o r o f an i n j u r e d w o r k e r . " 

662 So. 2d a t 1137. The supreme c o u r t c o r r e c t l y r e c o g n i z e d 

t h a t t h e p r o b l e m o f p r o p e r l y b a l a n c i n g an i n j u r e d w o r k e r ' s 

need f o r i m m e d i a t e b e n e f i t s a g a i n s t an e m p l o y e r ' s r i g h t t o 

a p p e a l r e m a i n s a s u b j e c t e x c l u s i v e l y w i t h i n t h e p r o v i n c e o f 

t h e l e g i s l a t u r e . Thus, i t i s t h e l e g i s l a t u r e , n o t t h i s c o u r t , 

t h a t may p r o v i d e any mechanism by w h i c h an i n j u r e d w o r k e r can 

a v o i d t h e d e l a y s c o n c o m i t a n t w i t h t h e a p p e a l s p r o c e s s . 
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I n o t e , h owever, t h a t i n Ex p a r t e Lumbermen's  

U n d e r w r i t i n g A l l i a n c e , s u p r a , t h e supreme c o u r t r e f u s e d t o 

i s s u e a w r i t o f mandamus d i r e c t i n g t h e l o w e r c o u r t t o d i s m i s s 

a t o r t - o f - o u t r a g e a c t i o n t h e i n j u r e d w o r k e r had f i l e d a g a i n s t 

t h e e m p l o y e r ' s w o r k e r s ' c o m p e n s a t i o n a d m i n i s t r a t o r f o r 

a l l e g e d l y f r i v o l o u s l y a p p e a l i n g a w o r k e r s ' c o m p e n s a t i o n 

judgment and u s i n g t h e s t a y as a means t o c o e r c e a f a v o r a b l e 

p o s t j u d g m e n t s e t t l e m e n t . That h o l d i n g s i g n a l s t h a t c i v i l 

l i a b i l i t y may be i m p o s e d on an e m p l o y e r o r o t h e r w o r k e r s ' 

c o m p e n s a t i o n p a y o r t h a t w r o n g f u l l y u s e s t h e a p p e a l s p r o c e s s t o 

i n t e n t i o n a l l y i n f l i c t e m o t i o n a l d i s t r e s s on an i n j u r e d w o r k e r . 

I f u r t h e r n o t e t h a t t h e w i t h h o l d i n g o f n e c e s s a r y m e d i c a l 

t r e a t m e n t c a u s e s o n l y i n c r e a s e d and p r o l o n g e d i n j u r y and 

d i s a b i l i t y t h a t , i f t h e i n j u r y i s c o m p e n s a b l e , w i l l o n l y add 

t o t h e u l t i m a t e c o s t s o f t h e c l a i m . See, e.g., Team A m e r i c a  

o f T e n n e s s e e v. S t e w a r t , 998 So. 2d 483, 488 ( A l a . C i v . App. 

2008) ( a f f i r m i n g a judgment f i n d i n g an e m p l o y e r , t h a t f o r 31 

months had u n r e a s o n a b l y f a i l e d t o p r o v i d e a p a n e l o f 4 

o r t h o p e d i c s u r g e o n s , l i a b l e f o r t e m p o r a r y - p a r t i a l - d i s a b i l i t y 

b e n e f i t s a c c r u i n g i n t h e m e a n t i m e ) . Those c o n s i d e r a t i o n s 

s h o u l d p r e v e n t e m p l o y e r s f r o m n e e d l e s s l y f i l i n g a p p e a l s o f 

awards o f m e d i c a l b e n e f i t s u n t i l t h e l e g i s l a t u r e a c t s . 
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As i t s t a n d s , t h e l e g i s l a t u r e has s p o k e n on t h e m a t t e r 

and has d e c i d e d t h a t , when a c i r c u i t c o u r t e n t e r s an o r d e r 

d e c i d i n g a c o n t r o v e r s y as t o t h e c o m p e n s a b i l i t y o f an i n j u r y 

and a d j u d i c a t e s t h e r i g h t o f an i n j u r e d w o r k e r t o m e d i c a l 

b e n e f i t s , t h a t o r d e r i s f i n a l and a p p e a l a b l e a l t h o u g h i t does 

n o t c o m p l e t e l y r e s o l v e t h e e n t i r e t y o f t h e w o r k e r s ' 

c o m p e n s a t i o n c l a i m . T h e r e f o r e , I b e l i e v e t h i s c o u r t s h o u l d 

o v e r r u l e t h o s e c a s e s i n c o n f l i c t w i t h t h e p l a i n l a n g u a g e o f § 

25-5-88 and t h a t we s h o u l d h e n c e f o r w a r d t r e a t o r d e r s l i k e t h e 

one e n t e r e d i n t h i s c a s e as f i n a l j u d g m e n t s . 

The t r i a l c o u r t o b j e c t e d t o f i l i n g f i n d i n g s o f f a c t and 

c o n c l u s i o n s o f l a w on t h e s o l e b a s i s t h a t i t b e l i e v e d t h a t i t s 

j udgment was n o t f i n a l . H a v i n g c o n c l u d e d t h a t t h e judgment i s 

f i n a l , I see no need t o a d d r e s s t h e a p p l i c a b i l i t y o f § 25-5-88 

t o n o n f i n a l j u d g m e n t s as t h e m a in o p i n i o n and Judge B r y a n ' s 

w r i t i n g do. I do, however, c o n c u r w i t h t h e main o p i n i o n t h a t 

t h e judgment does n o t s a t i s f y § 25-5-88 f o r t h e r e a s o n s s e t 

f o r t h i n t h a t o p i n i o n . 

Thomas, J . , c o n c u r s . 
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