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MOORE, Judge. 

G.UB.MK C o n s t r u c t o r s ("the employer") appeals from a 

judgment awarding Howard Lee Davis ("the employee") permanent-

t o t a l - d i s a b i l i t y b e n e f i t s p u r s u a n t t o A l a . Code 1975, § 25-5-

5 7 ( a ) ( 4 ) d . , a p a r t of the Alabama W o r k e r s ' Compensation A c t 
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("the A c t " ) , A l a . Code 1975, § 25-5-1 e t seq. We r e v e r s e and 

remand. 

Background 

On November 16, 2007, the employee sued the employer 

s e e k i n g workers' compensation b e n e f i t s on account of an i n j u r y 

t o h i s l e f t hand t h a t o c c u r r e d on March 15, 2006. A t t r i a l on 

October 6, 2008, the p a r t i e s s t i p u l a t e d t h a t the employee's 

i n j u r y r e s u l t e d from an a c c i d e n t a r i s i n g out of and i n the 

course of h i s employment w i t h the employer, l e a v i n g the t r i a l 

c o u r t t o d e c i d e (1) whether the employee's compensation s h o u l d 

be based on a s c h e d u l e d i n j u r y under the A c t or on a 

d i s a b i l i t y t o the body as a whole and (2) the e x t e n t of 

impairment or d i s a b i l i t y r e s u l t i n g from the i n j u r y . 

The e v i d e n c e p r e s e n t e d d u r i n g the t r i a l e s t a b l i s h e d the 

f o l l o w i n g . On March 15, 2006, the employee s u s t a i n e d an 

" a v u l s i o n i n j u r y " 1 t o the top of h i s l e f t hand when a m i l l 

machine the employee was r e p a i r i n g u n e x p e c t e d l y a c t i v a t e d , 

1 A t t r i a l , the p a r t i e s e x p l a i n e d t h a t an " a v u l s i o n i n j u r y " 
means t h a t the top p a r t of the hand was t o r n away. See a l s o  
Merriam-Webster's C o l l e g i a t e D i c t i o n a r y 86 (11th ed. 2003) 
( d e f i n i n g " a v u l s i o n " t o mean "a f o r c i b l e s e p a r a t i o n or 
detachment: as ... a t e a r i n g away of a body p a r t a c c i d e n t a l l y 
or s u r g i c a l l y " ) . 

2 



2080547 

c a t c h i n g the g l o v e c o v e r i n g t h a t hand. The machine t o r e the 

g l o v e , the s k i n , b l o o d v e s s e l s , and nerves from the top of the 

employee's hand. F o l l o w i n g the a c c i d e n t , the employee was 

t r a n s p o r t e d by h e l i c o p t e r t o a trauma c e n t e r . A f t e r b e i n g 

s t a b i l i z e d , the employee was sent home t h a t e v e n i n g , and, on 

the f o l l o w i n g day, Dr. Joseph C l a r k , an o r t h o p e d i c surgeon, 

performed s u r g e r y on the employee's hand. The employee spent 

one n i g h t i n the h o s p i t a l b e f o r e b e i n g r e l e a s e d . 

A c c o r d i n g t o the employee, he i m m e d i a t e l y r e t u r n e d t o the 

w o r k s i t e , but he d i d not work u n t i l f i v e or s i x weeks l a t e r 

when he s t a r t e d u s i n g h i s r i g h t hand t o assemble p a r t s i n the 

employer's "QA" department. 2 The employee a d m i t t e d t h a t he 

never " l o s t a check" as a r e s u l t of h i s i n j u r y . A c c o r d i n g t o 

Dr. C l a r k ' s m e d i c a l r e c o r d s , which were a d m i t t e d i n t o 

e v i d e n c e , by March 23, 2006, the employee had been r e l e a s e d t o 

r e t u r n t o work " i f t h e r e was sedentary/one-handed work 

a v a i l a b l e . " On A p r i l 27, 2006, Dr. C l a r k n oted t h a t the 

employee was "doing p r e t t y w e l l . He s t i l l has some s t i f f n e s s 

t h a t we would l i k e t o work on i n th e r a p y . ... I am v e r y 

2 A l t h o u g h t h i s r e f e r e n c e i s not e x p l a i n e d i n the r e c o r d , 
we presume t h a t "QA" r e f e r s t o q u a l i t y a s s u r a n c e . 
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p l e a s e d w i t h how t h i s i s g o i n g . We w i l l go ahead and l e t him 

c o n t i n u e w i t h t h e r a p y and one-handed work." 

I n June 2006, Dr. C l a r k noted t h a t the employee 

" i s a c t u a l l y d o i n g p r e t t y w e l l . H i s wounds l o o k 
good. H i s s k i n g r a f t i s a good t a k e . He has 
e x c e l l e n t motion of h i s hand. He r e p o r t s s t i l l some 
p a i n a t t i m e s . ... He can do some l i g h t d uty work 
w i t h t h a t [ l e f t ] hand, w i t h l i m i t e d use and we w i l l 
see him back i n our o f f i c e i n s i x weeks, a t which 
time I t h i n k he w i l l be a t maximum m e d i c a l 
improvement." 

Dr. C l a r k n oted i n J u l y 2006 t h a t the employee " s t i l l r e p o r t s 

p a i n and some s t i f f n e s s of h i s hand. I d i s c u s s e d w i t h him 

t h a t b a s i c a l l y we have done a l l t h a t can be done from a 

m e d i c a l s t a n d p o i n t . I t h i n k h i s hand w i l l have some 

impairment w i t h r e g a r d s t o t h i s i n j u r y . " On J u l y 17, 2006, 

Dr. C l a r k r e f e r r e d the employee f o r a f u n c t i o n a l - c a p a c i t y 

e v a l u a t i o n ("FCE") and an impairment r a t i n g . 

Dr. K e i t h Anderson performed the FCE on August 21, 2006. 

As p a r t of the FCE, the employee marked a p a i n diagram 

i n d i c a t i n g t h a t he f e l t a " d u l l ache" i n h i s l e f t hand and 

w r i s t ; a l t h o u g h g i v e n the o p p o r t u n i t y t o do so, he d i d not 

i n d i c a t e any o t h e r types of p a i n or any o t h e r areas of the 

body i n which he f e l t p a i n . D u r i n g the p h y s i c a l p o r t i o n s of 

the FCE, the employee performed w e i g h t e d f l o o r l i f t s , arm 
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l i f t s , and pushes and p u l l s i n v o l v i n g h i s arms and t o r s o . 

A c c o r d i n g t o Dr. Anderson's notes on the FCE, the employee 

complained d u r i n g the performance of those p h y s i c a l movements 

of p a i n , s t i f f n e s s , and s w e l l i n g i n h i s l e f t hand and w r i s t , 

but he d i d not, however, complain of p a i n i n any o t h e r p a r t of 

h i s body. A c c o r d i n g t o Dr. Anderson's d e p o s i t i o n t e s t i m o n y , 

which was a d m i t t e d i n t o e v i d e n c e , the employee d i d not 

i n d i c a t e t o Dr. Anderson t h a t the i n j u r y had a f f e c t e d or 

i m p a i r e d the employee's a b i l i t y t o use any o t h e r p a r t of h i s 

body. I n Dr. Anderson's o p i n i o n , a t the time of the FCE, the 

i n j u r y t o the employee's l e f t hand d i d not a f f e c t any o t h e r 

p a r t of the employee's body and d i d not i m p a i r t o any e x t e n t 

the employee's a b i l i t y t o use any o t h e r p a r t of h i s body. 

Dr. Anderson t e s t i f i e d t h a t he c l a s s i f i e d the employee's 

i n j u r y as " C l a s s I f o r Impairment f o r S k i n D i s o r d e r s " because 

the employee had s u f f e r e d no f r a c t u r e s or broken bones and he 

was u s i n g h i s l e f t hand. Dr. Anderson e s t i m a t e d t h a t the 

employee had s u s t a i n e d a 5% impairment of the upper e x t r e m i t y 

and a 5% impairment of the l e f t hand, based on h i s o r i g i n a l 

assessment f o l l o w i n g the FCE t h a t the employee's i n j u r y had 

r e s u l t e d i n a "3% impairment of the whole p e r s o n . " Dr. 
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Anderson a l s o e s t a b l i s h e d v a r i o u s work r e s t r i c t i o n s f o r the 

employee c o n s i s t e n t w i t h the FCE r e s u l t s . Dr. C l a r k 

s u b s e q u e n t l y adopted the 3% impairment r a t i n g and the work 

r e s t r i c t i o n s as e s t a b l i s h e d by Dr. A n d e r s o n ; Dr. C l a r k then 

c o n c l u d e d , on August 31, 2006, t h a t the employee had reached 

maximum m e d i c a l improvement. Davis r e t u r n e d t o Dr. C l a r k ' s 

o f f i c e i n November 2006 c o m p l a i n i n g of c o n t i n u e d l e f t - h a n d 

p a i n . Dr. C l a r k p r e s c r i b e d p a i n m e d i c a t i o n t o the employee on 

t h a t o c c a s i o n and a d v i s e d the employee t h a t he would have t o 

l i v e w i t h a c e r t a i n amount of p a i n as a r e s u l t of h i s hand 

i n j u r y . 

The employee t e s t i f i e d t h a t , i n September 2007, he 

r e t u r n e d t o work as a m a c h i n i s t . A c c o r d i n g t o the employee, 

he c o u l d not p e r f o r m the p h y s i c a l d u t i e s r e q u i r e d f o r t h a t 

p o s i t i o n . The employer " l a i d o f f " the employee i n November 

2007; the employer r e c a l l e d him t o work i n January 2008, b u t 

he worked o n l y f o u r days. A t the time of the t r i a l , the 

employee had not worked s i n c e January 2008. 

The employee r e t u r n e d t o Dr. C l a r k on J u l y 31, 2008, 

c o m p l a i n i n g of l e f t - h a n d p a i n t h a t i n t e r f e r e d w i t h h i s 

a c t i v i t i e s . Dr. C l a r k ' s r e c o r d s i n d i c a t e : " I d i s c u s s e d w i t h 
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[ t h e employee] t h a t I r e a l l y don't have much e l s e t o o f f e r him 

as f a r as h i s hand g o e s . He may have some p a i n w i t h t h a t . As 

f a r as h i s work s t a t u s we would l e t him work i f i t i s 

a v a i l a b l e . We w i l l see him back here i n the o f f i c e on [ a n as 

needed] b a s i s . " 

A t t r i a l , the employee t e s t i f i e d : 

"When I use my l e f t hand i t h u r t s , makes my s h o u l d e r 
h u r t , my arms h u r t , my neck. And when I get hot -¬
t r y i n g t o push the b l o o d where these b l o o d v e i n s are 
gone, i t makes my h e a r t r a c e . Works my h e a r t , 
e x c e s s i v e h e a r t , when I r e a l l y have t o e x e r t m y s e l f 
u s i n g my l e f t hand. And I have used i t so l o n g t h a t 
my r i g h t hand has got t o where i t h u r t s r e a l bad. 
When I use i t -- I t r y t o -- I use i t a v e r y good 
b i t , then i t h u r t s . I t h u r t s a l l up i n my 
s h o u l d e r s , my arms, my neck." 

The employee a l s o added t h a t , i f i t was hot and he e x e r t e d 

h i m s e l f , 

" [ t ] h e b l o o d v e i n s i n my hand s w e l l up, l o o k s l i k e 
t h e y are g o i n g t o b u r s t . My hand j u s t t h r o b s . I t 
j u s t t h r o b s a l l the way up my arm and s h o u l d e r . My 
hand t r y i n g t o push t h a t b l o o d and my h e a r t r a t e 
g e t s t o r a c i n g v e r y h a r d from p r e s s u r e . And I can 
s i t down and j u s t r e l a x and then my h e a r t r a t e w i l l 
come back down. I t i s v e r y p a i n f u l t o work w i t h 
t h i s hand when i t i s hot weather or any o t h e r time. 
When i t i s c o l d , i t j u s t aches. I f I g e t c o l d i t 
j u s t aches a l l the way up my arm and my s h o u l d e r , 
s i r . ... I t h u r t s up the back of my neck t o o , r i g h t 
up through t h e r e . J u s t h u r t s . I t i s p a i n f u l . " 
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On December 2, 2008, the t r i a l c o u r t e n t e r e d i t s 

judgment, c o n c l u d i n g t h a t 

" [ t h e employee's] hand i n j u r y r e s u l t e d d i r e c t l y from 
the March 15, 2006, o n - t h e - j o b a c c i d e n t and the 
i n j u r y extends t o the body as a whole because [the 
employee] e x p e r i e n c e s severe p a i n which extends up 
h i s arm and i n t o h i s s h o u l d e r , neck and upper back 
and t h i s e f f e c t s h i s a b i l i t y t o do the work r e q u i r e d 
of a m a c h i n i s t . A d d i t i o n a l l y , [the employee] has 
never performed any work o t h e r than as a m a c h i n i s t 
and t h i s i s the o n l y t r a d e he knows. F u r t h e r , the 
Court f i n d s t h a t a t the age of 60, he i s too o l d t o 
be r e t r a i n e d t o p e r f o r m work a p e r s o n c o u l d do w i t h 
one hand. T h i s C o u r t f i n d s t h a t [the employee] 
s u f f e r s d e b i l i t a t i n g p a i n which s e r v e s as one of the 
bases f o r compensating him o u t s i d e the s c h e d u l e f o r 
an i n j u r y t o the hand or e x t r e m i t y . [The employee's] 
d e b i l i t a t i n g p a i n , a l o n g w i t h the e f f e c t of the 
i n j u r y t o h i s hand on h i s s h o u l d e r and neck, 
t o g e t h e r j u s t i f y or s e r v e as the b a s i s f o r 
compensating o u t s i d e the s c h e d u l e . See Ex p a r t e  
Tommie L. J a c k s o n , 997 So. 2d 1038 ( A l a . [2008]) and 
B o i s e Cascade C o r p o r a t i o n v. J a c k s o n , 997 So. 2d 
1042 ( A l a . C i v . App. [ 2 0 0 8 ] ) . " 

On December 18, 2008, the employer f i l e d a motion to 

a l t e r , amend, or v a c a t e the judgment, p u r s u a n t t o Rule 5 9 ( e ) , 

A l a . R. C i v . P., a s s e r t i n g t h a t the employee's i n j u r y s h o u l d 

have been compensated as a s c h e d u l e d i n j u r y under the A c t and 

not as an i n j u r y t o the body as a whole. The t r i a l c o u r t 

d e n i e d t h a t motion on March 2, 2009. The employer t i m e l y 

f i l e d i t s n o t i c e of a p p e a l . On a p p e a l , the employer a g a i n 
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c h a l l e n g e s the t r i a l c o u r t ' s f i n d i n g t h a t the employee's l e f t -

hand i n j u r y c o n s t i t u t e s an i n j u r y t o the body as a whole. 

S t a n d a r d of Review 

In J ackson L a n d s c a p i n g , I n c . v. Hooks, 844 So. 2d 1267, 

1268 ( A l a . C i v . App. 2002), t h i s c o u r t s t a t e d the s t a n d a r d of 

r e v i e w a p p l i c a b l e t o an a p p e a l from an award of w o r k e r s ' 

compensation b e n e f i t s : 

" T h i s case i s governed by the 1992 Workers' 
Compensation A c t . T h i s A c t p r o v i d e s t h a t an 
a p p e l l a t e c o u r t ' s r e v i e w of the s t a n d a r d of p r o o f 
and i t s c o n s i d e r a t i o n of o t h e r l e g a l i s s u e s s h a l l be 
w i t h o u t a presumption of c o r r e c t n e s s . § 25-5-
8 1 ( e ) ( 1 ) , A l a . Code 1975. I t f u r t h e r p r o v i d e s t h a t 
when an a p p e l l a t e c o u r t r e v i e w s a t r i a l c o u r t ' s 
f i n d i n g s of f a c t , those f i n d i n g s w i l l not be 
r e v e r s e d i f they are s u p p o r t e d by s u b s t a n t i a l 
e v i d e n c e . § 2 5 - 5 - 8 1 ( e ) ( 2 ) . Our supreme c o u r t 'has 
d e f i n e d the term " s u b s t a n t i a l e v i d e n c e , " as i t i s 
used i n § 12-21-12(d), t o mean "evidence of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r 
the e x i s t e n c e of the f a c t sought t o be proved."' Ex  
p a r t e T r i n i t y Indus., I n c . , 680 So. 2d 262, 268 
( A l a . 1996), q u o t i n g West v. Founders L i f e Assurance  
Co. of F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989). 
T h i s c o u r t has a l s o c o n c l u d e d : 'The new A c t d i d not 
a l t e r the r u l e t h a t t h i s c o u r t does not weigh the 
e v i d e n c e b e f o r e the t r i a l c o u r t . ' Edwards v. J e s s e  
S t u t t s , I n c . , 655 So. 2d 1012, 1014 ( A l a . C i v . App. 
1995)." 
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A n a l y s i s 

In i t s judgment, the t r i a l c o u r t found t h a t the employee 

" e x p e r i e n c e s severe p a i n which extends up h i s arm and i n t o h i s 

s h o u l d e r , neck and upper back and t h i s a f f e c t s h i s a b i l i t y t o 

do the work r e q u i r e d of a m a c h i n i s t . A d d i t i o n a l l y , [the 

employee] s u f f e r s d e b i l i t a t i n g p a i n which s e r v e s as one of the 

bases f o r compensating him o u t s i d e the schedul e f o r an i n j u r y 

t o the hand or e x t r e m i t y . " Thus, i n i t s judgment, the t r i a l 

c o u r t r e f e r r e d t o the two r e c o g n i z e d grounds f o r awarding 

b e n e f i t s o u t s i d e the s c h e d u l e . We address each of those 

grounds s e p a r a t e l y . 

Whether the Employee Was E n t i t l e d t o An Award of  
B e n e f i t s O u t s i d e the Schedule Under the Drummond Test 

In i t s judgment, the t r i a l c o u r t found t h a t the employee 

" e x p e r i e n c e s severe p a i n which extends up h i s arm and i n t o h i s 

s h o u l d e r , neck and upper back and t h i s a f f e c t s h i s a b i l i t y to 

do the work r e q u i r e d of a m a c h i n i s t . " By t h a t language, the 

t r i a l c o u r t p u r p o r t e d to f i n d t h a t the employee had p r e s e n t e d 

s u f f i c i e n t e vidence to meet the t e s t s e t out i n Ex p a r t e 

Drummond Co., 837 So. 2d 831, 834 ( A l a . 2002). However, t h a t 

t e s t f o r d i s t i n g u i s h i n g s c h e d u l e d and unscheduled i n j u r i e s 

s t a t e s : " ' [ I ] f the e f f e c t s of the l o s s of the member extend to 
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o t h e r p a r t s o f t h e body and i n t e r f e r e w i t h t h e i r e f f i c i e n c y , 

t h e s c h e d u l e a l l o w a n c e f o r t h e l o s t member i s n o t e x c l u s i v e . ' " 

837 So. 2d a t 834 ( q u o t i n g 4 Lex K. L a r s o n , L a r s o n ' s W o r k e r s ' 

C o m p e n s a t i o n Law § 87.02 ( 2 0 0 1 ) ) . P u r s u a n t t o t h e Drummond 

t e s t , t h e key c o n s i d e r a t i o n i s n o t w h e t h e r t h e e f f e c t s o f t h e 

i n j u r y i m p a i r t h e a b i l i t y o f t h e w o r k e r t o work i n h i s o r h e r 

f o r m e r o c c u p a t i o n . I n f a c t , t h e Drummond c o u r t s p e c i f i c a l l y 

r e j e c t e d e v i d e n c e o f a w o r k e r ' s v o c a t i o n a l d i s a b i l i t y , e ven t o 

a s i g n i f i c a n t d e g r e e , as b e i n g s u f f i c i e n t t o j u s t i f y an award 

o f b e n e f i t s o u t s i d e t h e s c h e d u l e . 837 So. 2d a t 835-36. 

Thus, as p h r a s e d , t h e t r i a l c o u r t ' s f i n d i n g s a c t u a l l y do n o t 

s a t i s f y t h e Drummond t e s t . 

Assuming t h a t the t r i a l c o u r t i n t e n d e d t o make a f i n d i n g 

i n compliance w i t h Drummond, we note t h a t 

" [ u ] n d e r Alabama's workers' compensation law, 
the d e t e r m i n a t i o n of whether an i n j u r y t o one p a r t 
of the body causes symptoms t o another p a r t of the 
body i s a q u e s t i o n of m e d i c a l c a u s a t i o n . ... To 
prove m e d i c a l c a u s a t i o n , the employee must prove 
t h a t the e f f e c t s of a s c h e d u l e d i n j u r y , i n f a c t , 
c o n t r i b u t e t o the symptoms i n the nonscheduled p a r t s 
of the body. ... T h e r e f o r e , i n o r d e r t o d e c i d e 
whether the employee has s a t i s f i e d the f i r s t prong 
of the Drummond t e s t , we must determine whether 
s u b s t a n t i a l e v i d e n c e s u p p o r t s the t r i a l c o u r t ' s 
f i n d i n g t h a t the [scheduled] i n j u r y ... [caused p a i n 
i n the nonscheduled p a r t s ] . " 

11 
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B o i s e Cascade Corp. v. Jackson, 997 So. 2d 1042, 1044 ( A l a . 

C i v . App. 2008). In Hokes B l u f f Welding & F a b r i c a t i o n v. Cox, 

[Ms. 2070253, Oct. 31, 2008] So. 3d ( A l a . C i v . App. 

2008), t h i s c o u r t r e c o g n i z e d t h a t 

" ' l a y t e s t i m o n y may combine w i t h m e d i c a l t e s t i m o n y 
t o s u p p l y t h [ e ] r e q u i s i t e p r o o f ; and ... the m e d i c a l 
t e s t i m o n y , when viewed i n l i g h t of l a y e v i d e n c e , may 
amply s u p p o r t the m e d i c a l c a u s a t i o n element w i t h o u t 
the e x p e r t w i t n e s s ' s employing any p a r t i c u l a r 
r e q u i s i t e language.'" 

So. 3d a t ( q u o t i n g Ex p a r t e P r i c e , 555 So. 2d 1060, 

1063 ( A l a . 1989)). Furthermore, r e l y i n g on Ex p a r t e Southern 

Energy Homes, I n c . , 873 So. 2d 1116, 1122 ( A l a . 2003), we h e l d 

i n Cox t h a t , when d e t e r m i n i n g on a p p e l l a t e r e v i e w whether a 

worker has p r e s e n t e d s u b s t a n t i a l e v i d e n c e of m e d i c a l 

c a u s a t i o n , 

"we must view the o v e r a l l substance of the e v i d e n c e , 
i n c l u d i n g not o n l y the e x p e r t t e s t i m o n y , but a l s o 
the l a y and c i r c u m s t a n t i a l e v i d e n c e , i n a l i g h t most 
f a v o r a b l e t o the f i n d i n g s of the t r i a l c o u r t . " 

So. 3d a t . 

In t h i s case, the employee d i d not p r e s e n t any e x p e r t 

m e d i c a l e v i d e n c e l i n k i n g the symptoms i n h i s s h o u l d e r , neck, 

12 



2080547 

and upper back t o h i s l e f t - h a n d i n j u r y . 3 The m e d i c a l r e c o r d s 

p l a c e d i n t o e v i d e n c e , which a p p a r e n t l y f u l l y document the 

course of the employee's m e d i c a l t r e a t m e n t , do not mention any 

c o m p l a i n t s of p a i n or o t h e r symptoms i n those areas and, 

a c c o r d i n g l y , do not d i s c l o s e any p o s s i b l e c o n n e c t i o n t o the 

l e f t - h a n d i n j u r y . Hence, the r e c o r d c o n t a i n s no e v i d e n c e of 

an e x p e r t n a t u r e i n d i c a t i n g t h a t the e f f e c t s of the l e f t - h a n d 

i n j u r y , i n f a c t , e x t e n d t o the employee's s h o u l d e r , neck, and 

upper back. 

The c i r c u m s t a n t i a l e v i d e n c e a l s o does not suggest any 

c o n n e c t i o n . The employee d i d not complain of any p a i n i n 

o t h e r p a r t s of h i s body d u r i n g h i s FCE when he was asked t o 

p e r f o r m the most demanding p h y s i c a l a c t i v i t i e s he had 

undertaken s i n c e the a c c i d e n t . The employee t e s t i f i e d t h a t 

h i s QA j o b r e q u i r e d r e l a t i v e l y l i t t l e p h y s i c a l a c t i v i t y . In 

the FCE, however, he l i f t e d , pushed, p u l l e d , and c a r r i e d v e r y 

heavy w e i g h t s and p a r t i c i p a t e d i n o t h e r s t r e n u o u s a c t i v i t i e s 

r e q u i r i n g f u l l use of h i s l e f t hand, l e f t s h o u l d e r , neck, and 

3We do not c o n s i d e r the e v i d e n c e of the e f f e c t s of the 
i n j u r y e x t e n d i n g i n t o the l e f t arm or r i g h t hand or r i g h t arm 
because those e f f e c t s would not take the i n j u r y o u t s i d e the 
s c h e d u l e . See Ex p a r t e A d d i s o n F a b r i c a t o r s , I n c . , 989 So. 2d 
498 ( A l a . 2007) . 
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upper back. D u r i n g t h a t FCE, the e v a l u a t o r m o n i t o r e d the 

employee's h e a r t r a t e , which i n c r e a s e d as the employee used 

maximal e f f o r t . D u r i n g t h a t FCE, the employee complained 

s o l e l y of p a i n i n h i s l e f t hand and w r i s t and he d i d not 

r e l a t e any u n u s u a l symptoms from a r a c i n g h e a r t b e a t . Taken 

t o g e t h e r w i t h the absence of c o m p l a i n t s of p a i n i n o t h e r areas 

of the body i n the m e d i c a l r e c o r d s , the c i r c u m s t a n t i a l 

e v i d e n c e does not suggest any c a u s a l c o n n e c t i o n between the 

l e f t - h a n d i n j u r y and the p a i n the employee e x p e r i e n c e s i n h i s 

s h o u l d e r , neck, and upper back. 

The l a y e v i d e n c e a t t r i a l c o n s i s t e d s o l e l y of the 

employee's t e s t i m o n y , the p e r t i n e n t p o r t i o n of which i s 

o u t l i n e d above. In a d d i t i o n , when q u e s t i o n e d by c o u n s e l f o r 

the employer a t t r i a l , the f o l l o w i n g c o l l o q u y o c c u r r e d : 

"Q: [B]ut t h e r e are no c o m p l a i n t s t o the o r t h o p e d i c 
surgeons who t r e a t e d you of [the symptoms i n o t h e r 
p a r t s of the body t o which the employee t e s t i f i e d a t 
t r i a l ] ? 

"A: You r e a d the [2008] d e p o s i t i o n t h a t I gave of 
the o r t h o p e d i c surgeon j u s t a few days ago when I 
was up t h e r e i n J u l y . I t o l d him where I was 
h u r t i n g , he X-rayed my hand and I t o l d Dr. C l a r k 
t h a t my hand was h u r t i n g me and what c o n d i t i o n I was 
i n from t r y i n g t o use my hand. 

"Q: W e l l , the r e c o r d s w i l l speak f o r themselves and 
the C o u r t w i l l l o o k a t them, I'm s u r e . What we are 
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t a l k i n g about here i s t h i s m i l l i n g machine t u r n e d on 
u n e x p e c t e d l y and c u t you b a d l y on your l e f t hand? 

"A: Yes, s i r . 

"Q: And t h a t was where you had your t r e a t m e n t and 
t h a t i s the o n l y p a r t of your body t h a t was i n j u r e d , 
i s n ' t i t ? 

"A: No, s i r . I t has a f f e c t e d the use of my arm, my 
s h o u l d e r h u r t s , and a f f e c t e d the use of my r i g h t 
hand from t h i s i n j u r y . 

"Q: D i d you t e l l your t r e a t i n g d o c t o r s about t h a t ? 

"A: I t o l d him my hand was h u r t i n g r e a l bad when I 
used i t and when I p i c k e d up s t u f f i t h u r t . And t h i s 
has j u s t g r a d u a l l y g o t t e n worser, s i r , as time i s 
go i n g on because whenever I t r y t o use my r i g h t hand 
d o i n g a n y t h i n g , i t h u r t s more because I'm t r y i n g t o 
use my r i g h t hand more than my l e f t hand because I 
know i t i s g o i n g t o h u r t i f I use i t . I cannot even 
run a garden t i l l e r w i t h o u t i t h u r t i n g . 

"Q: I un d e r s t a n d , but t h e r e i s no c o m p l a i n t l i k e 
t h a t i n the r e c o r d s of Dr. C l a r k ? 

"A: W e l l , I t o l d Dr. C l a r k j u s t the l a s t v i s i t t h a t 
t h i s was g e t t i n g worser each time I used my hand. I 
don't know why he d i d not put i t i n the r e c o r d . I 
don't know t h a t , s i r . " 

We g l e a n from t h i s e x c e r p t t h a t the employee c l a i m e d he had 

complained of p a i n o u t s i d e h i s l e f t hand t o Dr. C l a r k on o n l y 

1 of h i s 11 v i s i t s t o t h a t p h y s i c i a n , h i s l a s t v i s i t on J u l y 

31, 2008, but t h a t Dr. C l a r k i n e x p l i c a b l y had f a i l e d t o 

document those c o m p l a i n t s i n h i s m e d i c a l r e c o r d s , which r e f e r 
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s o l e l y t o "severe p a i n about [the employee's] l e f t hand t h a t 

i n t e r f e r e s w i t h h i s a c t i v i t i e s . " 

In Jackson L a n d s c a p i n g , I n c . v. Hooks, 844 So. 2d 1267, 

1270-73 ( A l a . C i v . App. 2002), Randy Hooks sought b e n e f i t s f o r 

a lower-back i n j u r y a l l e g e d l y caused by an automobile a c c i d e n t 

t h a t o c c u r r e d i n the course of h i s employment. The m e d i c a l 

r e c o r d s from the date of the a c c i d e n t d i d not mention any 

lower-back i n j u r y , but Hooks t e s t i f i e d t h a t the r e c o r d s 

c o n t a i n e d a " ' m i s p r i n t . ' " 844 So. 2d a t 1269. The f i r s t 

mention of p a i n arose 16 months a f t e r the a c c i d e n t , which 

Hooks t e s t i f i e d was when h i s back " ' a c t u a l l y s t a r t e d 

h u r t i n g . ' " 844 So. 2d a t 1270. The m e d i c a l t e s t i m o n y 

i n d i c a t e d t h a t i t was u n l i k e l y t h a t the lower-back i n j u r y was 

r e l a t e d t o the a u t o m o b i l e a c c i d e n t . Both the owner of the 

defendant company and two co-employees t e s t i f i e d t h a t Hooks 

never mentioned a lower-back i n j u r y . 844 So. 2d a t 1271. 

Based on the f o r e g o i n g e v i d e n c e , and a r e v i e w of a c o l l o q u y 

between the c i r c u i t c o u r t and c o u n s e l f o r b o t h p a r t i e s i n 

which the c i r c u i t c o u r t i n d i c a t e d t h a t i t c o n s i d e r e d a 

c o m p l a i n t t o the b u t t o c k s t o be synonymous w i t h a c o m p l a i n t of 

a lower-back c o n d i t i o n , 844 So. 2d a t 1272-73, t h i s c o u r t 
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r e v e r s e d the judgment f i n d i n g t h a t the aut o m o b i l e a c c i d e n t 

m e d i c a l l y caused Hooks's lower-back i n j u r y . T h i s c o u r t 

c o n c l u d e d t h a t the r e c o r d d i d not c o n t a i n s u b s t a n t i a l e v i d e n c e 

t o s u p p o r t the f i n d i n g of m e d i c a l c a u s a t i o n . 844 So. 2d a t 

1271. 

In Ex p a r t e Southern Energy Homes, I n c . , 873 So. 2d 1116 

( A l a . 2003), the c o u r t r e v e r s e d a judgment f i n d i n g m e d i c a l 

c a u s a t i o n i n a case i n which a worker, Emma R i d d l e , c l a i m e d 

she had i n j u r e d her back and had devel o p e d d e p r e s s i o n a f t e r 

f a l l i n g o f f a l a d d e r a t work i n A p r i l 1996. R i d d l e s t a t e d 

t h a t she had t o l d her t r e a t i n g p h y s i c i a n of her back 

c o m p l a i n t s ; however, i n R i d d l e ' s m e d i c a l r e c o r d s , the 

p h y s i c i a n d i d not mention the 1996 i n c i d e n t or any c o m p l a i n t s 

of back p a i n u n t i l a f t e r R i d d l e had f i l e d a c l a i m r e l a t i n g t o 

the 1996 i n c i d e n t i n e a r l y 1997. R i d d l e c l a i m e d t h a t the 

p h y s i c i a n had t o l d her t h a t he " f o r g o t " t o document the 

c o m p l a i n t s . The consensus among the m e d i c a l d o c t o r s who 

t e s t i f i e d i n the case was t h a t i t was p o s s i b l e , but u n l i k e l y , 

t h a t the 1996 i n c i d e n t caused R i d d l e ' s back p a i n . The 

p s y c h o l o g i c a l e x p e r t s t e s t i f i e d o n l y t h a t the 1996 i n j u r y 

p o s s i b l y c o u l d have l e d t o R i d d l e ' s d e p r e s s i o n . 873 So. 2d a t 
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1117-21. N o t i n g the s p e c u l a t i v e and u n c e r t a i n s t a t e of the 

m e d i c a l t e s t i m o n y and the absence of documented c o m p l a i n t s of 

back p a i n f o l l o w i n g the 1996 i n c i d e n t , the supreme c o u r t 

c o n c l u d e d t h a t the o n l y e v i d e n c e l i n k i n g R i d d l e ' s back i n j u r y 

and d e p r e s s i o n t o the 1996 i n c i d e n t came from R i d d l e ' s own 

t e s t i m o n y . The c o u r t s t a t e d : 

" L o o k i n g a t the ' o v e r a l l s u b s t a n c e ' of the 
e v i d e n c e , 'viewed i n the f u l l c o n t e x t of a l l the l a y 
and e x p e r t e v i d e n c e , ' [Ex p a r t e ] P r i c e , 555 So. 2d 
[1060] a t 1063 [ ( A l a . 1 9 8 9 ) ] , R i d d l e ' s t e s t i m o n y 
alone cannot be s a i d t o c o n s t i t u t e 'evidence of such 
weight and q u a l i t y t h a t f a i r - m i n d e d persons i n the 
e x e r c i s e of i m p a r t i a l judgment can r e a s o n a b l y i n f e r ' 
m e d i c a l c a u s a t i o n . West v. Founders L i f e Assurance  
Co., 547 So. 2d [870] a t 871 [ ( A l a . 1 9 8 9 ) ] . T h i s i s 
not t o say t h a t a p l a i n t i f f ' s t e s t i m o n y a l o n e can 
never c o n s t i t u t e s u b s t a n t i a l e v i d e n c e of m e d i c a l 
c a u s a t i o n , but r a t h e r t h a t i n t h i s case the e v i d e n c e 
as a whole weighs h e a v i l y a g a i n s t f i n d i n g the 
p l a i n t i f f ' s t e s t i m o n y a l o n e t o be s u b s t a n t i a l 
e v i d e n c e of m e d i c a l c a u s a t i o n . " 

873 So. 2d a t 1122. 

In t h i s case, the employee c o u l d not e x p l a i n the o m i s s i o n 

of the a l l e g e d c o m p l a i n t s t o Dr. C l a r k any b e t t e r than d i d 

Hooks or R i d d l e . As i n Hooks, no independent w i t n e s s v e r i f i e d 

the c o m p l a i n t s made by the employee. Even assuming the 

employee d i d complain t o Dr. C l a r k as the employee t e s t i f i e d , 

those c o m p l a i n t s d i d not a r i s e u n t i l over 28 months a f t e r the 
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i n i t i a l i n j u r y t o the employee's l e f t hand and over 6 months 

a f t e r he l a s t worked. The employee o f f e r e d no e v i d e n c e 

i n d i c a t i n g t h a t he had been e x p e r i e n c i n g the same p a i n when he 

was w o r k i n g and presumably u s i n g h i s l e f t hand more o f t e n . 

The m e d i c a l t e s t i m o n y i s even s t r o n g e r i n t h i s case than i n 

Hooks and R i d d l e , i n which the m e d i c a l e x p e r t s i n d i c a t e d a t 

l e a s t a p o s s i b i l i t y of a m e d i c a l c o n n e c t i o n between the on-

t h e - j o b a c c i d e n t s and the c l a i m e d i n j u r i e s . In t h i s case, Dr. 

Anderson d e f i n i t i v e l y s t a t e d t h a t the i n j u r y t o the employee's 

l e f t hand d i d not a f f e c t any o t h e r p a r t of the employee's 

body. As i n R i d d l e , the o n l y e v i d e n c e s u p p o r t i n g a f i n d i n g 

t h a t the e f f e c t s of the l e f t - h a n d i n j u r y e x t e n d t o the l e f t 

s h o u l d e r , neck, and upper back of the employee c o n s i s t s of the 

employee's s u b j e c t i v e t e s t i m o n y . However, the ev i d e n c e as a 

whole weighs h e a v i l y a g a i n s t t h a t t e s t i m o n y . Hence, we 

con c l u d e , c o n s i s t e n t w i t h Hooks and R i d d l e , t h a t the employee 

d i d not p r e s e n t s u b s t a n t i a l e v i d e n c e of m e d i c a l c a u s a t i o n . 

Even assuming t h a t the e f f e c t s of the l e f t - h a n d i n j u r y 

extended t o the employee's l e f t s h o u l d e r , neck, and upper 

back, the r e c o r d c o n t a i n s no ev i d e n c e i n d i c a t i n g t h a t those 

e f f e c t s h i n d e r or impede the e f f e c t i v e f u n c t i o n i n g of those 
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areas of the employee's body. See B o i s e Cascade, 997 So. 2d 

a t 1045 ("On a p p e a l , we r e v i e w the r e c o r d t o determine whether 

the [worker] p r e s e n t e d s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t 

the e f f e c t s of h i s [scheduled] i n j u r y h i n d e r s or impedes the 

e f f e c t i v e f u n c t i o n of [ o t h e r p a r t s of h i s b o d y . ] " ) . Other 

than c o m p l a i n i n g of p a i n , the employee d i d not i n d i c a t e i n any 

manner how h i s s h o u l d e r , neck, and upper back, a l l of which 

f u n c t i o n e d w i t h o u t d e f i c i t d u r i n g the FCE, have been hampered 

due t o the e f f e c t s of the l e f t - h a n d i n j u r y . 

Because the employee d i d not p r e s e n t s u f f i c i e n t e v i d e n c e 

t h a t the e f f e c t s of h i s l e f t - h a n d i n j u r y e x t e n d t o o t h e r p a r t s 

of h i s body and i n t e r f e r e w i t h t h e i r e f f i c i e n c y , we conclude 

t h a t the t r i a l c o u r t e r r e d i n f i n d i n g t h a t the employee 

s a t i s f i e d the Drummond t e s t , and t h e r e f o r e i t s judgment as t o 

t h i s i s s u e i s due t o be r e v e r s e d . 

Whether the Employee Was E n t i t l e d t o an Award of  
B e n e f i t s O u t s i d e the Schedule Under the P a i n E x c e p t i o n 

As a second ground f o r awarding the employee b e n e f i t s 

o u t s i d e the s c h e d u l e , the t r i a l c o u r t found t h a t " [ t h e 

employee] s u f f e r s d e b i l i t a t i n g p a i n which s e r v e s as one of the 

bases f o r compensating him o u t s i d e the s c h e d u l e f o r an i n j u r y 

t o the hand or e x t r e m i t y . " A t the time the judgment was 
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e n t e r e d on December 1, 2008, M a s t e r b r a n d C a b i n e t s , I n c . v. 

Johnson, 984 So. 2d 1136 ( A l a . C i v . App. 2005), a f f i r m e d , Ex 

p a r t e M a s t e r b r a n d C a b i n e t s , I n c . , 984 So. 2d 1146 ( A l a . 2007), 

s e r v e d as the o n l y p o s s i b l e a u t h o r i t y a l l o w i n g a t r i a l c o u r t 

t o t r e a t " d e b i l i t a t i n g " p a i n as a way of a v o i d i n g the 

s c h e d u l e . 4 T h i s c o u r t has s i n c e o v e r r u l e d Johnson and h e l d , 

c o n s i s t e n t w i t h f o o t n o t e 11 from Ex p a r t e Drummond, t h a t p a i n 

i s o l a t e d t o a s c h e d u l e d member may be s u f f i c i e n t t o remove the 

i n j u r y from the schedul e i f t h a t p a i n i s t o t a l l y , or v i r t u a l l y 

t o t a l l y , p h y s i c a l l y d i s a b l i n g . See No r a n d a l U.S.A., I n c . v. 

Graben, 18 So. 3d 405, 416 ( A l a . C i v . App. 2009) ("Graben I " ) . 

As more r e c e n t l y d i s c u s s e d i n Norandal U.S.A., I n c . v. 

Graben, [Ms. 2080679, March 12, 2010] So. 3d ( A l a . 

C i v . App. 2 00 9) ("Graben I I " ) : 

" T h i s c o u r t p h r a s e d the [new 'pain e x c e p t i o n ' ] 
t e s t as r e q u i r i n g p r o o f of t o t a l , or v i r t u a l l y 
t o t a l , p h y s i c a l d i s a b i l i t y because Ex p a r t e Drummond 
ho l d s t h a t an i n j u r y t o a s c h e d u l e d member may not 
be t r e a t e d as unscheduled based on evi d e n c e of the 
v o c a t i o n a l d i s a b i l i t y a r i s i n g t h e r e f r o m . 837 So. 2d 
a t 834 n.8. ... 

4 I n N o r andal U.S.A., I n c . v. Graben, 18 So. 3d 405 ( A l a . 
C i v . App. 2009), t h i s c o u r t d e termined t h a t Johnson was not 
c o n t r o l l i n g a u t h o r i t y . 
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"Ex p a r t e Drummond f u r t h e r i n s t r u c t s t h i s c o u r t 
t h a t the p a i n e x c e p t i o n s h o u l d be c o n s t r u e d 
s t r i c t l y . As t h i s c o u r t has p r e v i o u s l y r e c o g n i z e d , 
the Drummond c o u r t i n t e n d e d 'a r e i n i n g i n ... of the 
manner of computing b e n e f i t s where the o n l y 
impairment c l a i m e d i s t o a s c h e d u l e d member.' Ex  
p a r t e F o r t James O p e r a t i n g Co., 905 So. 2d 836, 844 
( A l a . C i v . App. 2004). Ex p a r t e Drummond c r e a t e d a 
'more s t r i n g e n t t e s t ' f o r c i r c u m v e n t i n g the 
l e g i s l a t e d remedy. Alabama Workmen's Comp. S e l f - 
I n s u r e r s Guar. Ass'n, I n c . v. W i l s o n , 993 So. 2d 
451, 453 ( A l a . C i v . App. 2006). A c c o r d i n g l y , any 
j u d i c i a l l y c r e a t e d e x c e p t i o n t o the sch e d u l e must be 
a p p l i e d n a r r o w l y . See Ex p a r t e A d d i s o n F a b r i c a t o r s ,  
I n c . , 989 So. 2d 498 ( A l a . 2007). The p a i n 
e x c e p t i o n s h o u l d not be a p p l i e d so t h a t i t swallows 
the r u l e of e x c l u s i v i t y and r e t u r n s the law t o i t s 
pre-Ex p a r t e Drummond s t a t e i n which the schedul e 
almost never c o n t r o l l e d the compensation due f o r an 
impairment t o a l i s t e d member. See 1 T. Moore, 
Alabama Workers' Compensation § 14:16 (Supp. 2 00 9 ) . 
J u s t r e c o g n i z i n g a p a i n e x c e p t i o n t o the sch e d u l e 
i n j e c t s u n c e r t a i n t y i n t o an ar e a p u r p o s e f u l l y 
i n t e n d e d t o be c e r t a i n , see Ex p a r t e A d d i s o n  
F a b r i c a t o r s , I n c . , 989 So. 2d a t 502-03 ( r e c o g n i z i n g 
t h a t the l e g i s l a t u r e i n s t i t u t e d the schedul e t o 
mi n i m i z e c o n t r o v e r s y and t o a s s u r e speedy payment of 
b e n e f i t s ) ; the t e s t s h o u l d not be a p p l i e d i n such a 
manner as t o add t o t h a t u n c e r t a i n t y and t o l e a d t o 
the type of l i t i g a t i o n the l e g i s l a t u r e s p e c i f i c a l l y 
i n t e n d e d t o a v o i d when i t c r e a t e d the s c h e d u l e . See  
i d . In keeping w i t h Ex p a r t e Drummond and the 
l e g i s l a t i v e i n t e n t b e h i n d the s c h e d u l e , the t e s t i s 
not s a t i s f i e d by evi d e n c e t h a t the worker 
e x p e r i e n c e s 'abnormal,' c o n s t a n t , and severe p a i n 
even when not u s i n g the a f f e c t e d member, see  
Johnson, 984 So. 2d a t 1144-45; r a t h e r , i t r e q u i r e s 
competent p r o o f t h a t whatever p a i n the worker 
e x p e r i e n c e s c o m p l e t e l y , or almost c o m p l e t e l y , 
p h y s i c a l l y d e b i l i t a t e s the worker. 

"In d e t e r m i n i n g whether the ev i d e n c e s a t i s f i e s 
t h i s e x c e e d i n g l y h i g h s t a n d a r d , a t r i a l c o u r t must 
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c o n s i d e r a l l l e g a l e v i d e n c e b e a r i n g on the 
e x i s t e n c e , d u r a t i o n , i n t e n s i t y , and d i s a b l i n g e f f e c t 
of p a i n i n the s c h e d u l e d member, i n c l u d i n g i t s own 
o b s e r v a t i o n s . See g e n e r a l l y Nance v. Nance, 640 So. 
2d 953 ( A l a . C i v . App. 1994). That e v i d e n c e would 
i n c l u d e the worker's own s u b j e c t i v e c o m p l a i n t s , even 
i f those c o m p l a i n t s are unsupported by or c o n t r a d i c t 
the m e d i c a l e v i d e n c e . ... " 

Graben I I , So. 3d a t . 

Based on the change i n the law t h a t o c c u r r e d w h i l e t h i s 

case has been on a p p e a l , we r e v e r s e the t r i a l c o u r t ' s judgment 

and remand the case f o r the t r i a l c o u r t t o r e c o n s i d e r i t s 

f i n d i n g s i n l i g h t of the t e s t s e t out i n Graben I and Graben  

I I . See Wehadkee Yarn M i l l s v. H a r r i s , [Ms. 2080281, Sept. 4, 

2009] So. 3d , ( A l a . C i v . App. 2009). On remand, 

the t r i a l c o u r t i s i n s t r u c t e d t o determine whether, based on 

the e v i d e n c e i n the r e c o r d , the p a i n i s o l a t e d i n the l e f t hand 

of the employee t o t a l l y , or v i r t u a l l y t o t a l l y , d i s a b l e s him. 

REVERSED AND REMANDED. 

Thompson, P.J., and Thomas, J . , concur. 

P i t t m a n , J . , concurs s p e c i a l l y . 

Bryan, J . , concurs i n p a r t and concurs i n the r e s u l t , 

w i t h w r i t i n g . 
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PITTMAN, Judge, c o n c u r r i n g s p e c i a l l y . 

I concur i n the main o p i n i o n . See my s p e c i a l concurrence 

i n N o r a n d a l U.S.A., Inc . v. Graben, [Ms. 2080679, March 12, 

2010] So. 2d , ( A l a . C i v . App. 2010). 
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BRYAN, Judge, c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t t o r e v e r s e and remand. I concur i n 

the second p a r t of the o p i n i o n t h a t d e a l s w i t h the award of 

b e n e f i t s o u t s i d e the s c h e d u l e under the p a i n e x c e p t i o n , but I 

do not concur i n a l l the r e a s o n i n g i n the p a r t of the o p i n i o n 

t h a t d e a l s w i t h an award of b e n e f i t s o u t s i d e the s c h e d u l e 

p u r s u a n t t o the Ex p a r t e Drummond t e s t . 
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