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THOMPSON, P r e s i d i n g Judge. 

H o r a c e D a l e Hogue, H a l l i e Hogue, L a v o n a E l l i o t t , T e r e s a 

Hogue, L i s a F r a n k l i n , R i c k y Hogue, and N i c o l e F r a n k l i n , by and 

t h r o u g h h e r n e x t f r i e n d , L i s a F r a n k l i n ( h e r e i n a f t e r r e f e r r e d 

t o c o l l e c t i v e l y as " t h e p l a i n t i f f s " ) , a p p e a l f r o m a summary 
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j u d g m e n t e n t e r e d by t h e T u s c a l o o s a C i r c u i t C o u r t i n f a v o r o f 

Logan' s Roadhouse, I n c . ( " L o g a n ' s " ) . F o r t h e r e a s o n s s e t 

f o r t h h e r e i n , we a f f i r m t h e t r i a l c o u r t ' s j u d g m e n t . 

The r e c o r d , c o n s i d e r e d i n t h e l i g h t most f a v o r a b l e t o t h e 

p l a i n t i f f s , see Hanners v. B a l f o u r G u t h r i e , I n c . , 564 So. 2d 

412 ( A l a . 1 9 9 0 ) , r e v e a l s t h e f o l l o w i n g p e r t i n e n t f a c t s . On 

t h e e v e n i n g o f J a n u a r y 14, 2006, a g r o u p o f a p p r o x i m a t e l y 20 

p e o p l e , i n c l u d i n g t h e p l a i n t i f f s , g a t h e r e d a t a r e s t a u r a n t 

("the r e s t a u r a n t " ) t h a t , a p p a r e n t l y , was owned and o p e r a t e d by 

Logan' s t o c e l e b r a t e t h e b i r t h d a y s o f H o r a c e D a l e Hogue and 

D i a n e Brown. As p a r t o f t h e c e l e b r a t i o n , a p p e t i z e r s were 

p u r c h a s e d and s h a r e d by many i n t h e g r o u p . The i n d i v i d u a l s o f 

t h e g r o u p a l s o o r d e r e d e n t r e e s f r o m t h e menu p r o v i d e d by t h e 

r e s t a u r a n t and consumed t h o s e e n t r e e s . D u r i n g and s h o r t l y 

a f t e r t h e t i m e t h a t t h e g r o u p d e p a r t e d f r o m t h e r e s t a u r a n t , 

t h e p l a i n t i f f s and two o t h e r i n d i v i d u a l s who had been p r e s e n t 

a t t h e c e l e b r a t i o n began t o e x p e r i e n c e d i g e s t i v e i s s u e s , 

i n c l u d i n g v o m i t i n g and d i a r r h e a . U l t i m a t e l y , two o f t h e 

p l a i n t i f f s were r e q u i r e d t o se e k m e d i c a l t r e a t m e n t b e c a u s e o f 

t h e d i g e s t i v e i s s u e s . T h e r e i s no e v i d e n c e i n d i c a t i n g t h a t 

t h e i n d i v i d u a l s who became i l l f o l l o w i n g t h e c o n s u m p t i o n o f 
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f o o d a t t h e r e s t a u r a n t a l l consumed a common f o o d i t e m , 

a l t h o u g h many o f t h o s e i n d i v i d u a l s s h a r e d t h e a p p e t i z e r s t h a t 

were s e r v e d a t t h e r e s t a u r a n t . 

On December 10, 2007, t h e p l a i n t i f f s f i l e d an a c t i o n 

a g a i n s t L o g a n ' s . They a l l e g e d t h a t L ogan's had " n e g l i g e n t l y 

s o l d a n d / o r c o o k e d a n d / o r p r e p a r e d a n d / o r d e l i v e r e d t h e f o o d 

consumed by t h e p l a i n t i f f s a n d / o r [had] n e g l i g e n t l y s u p e r v i s e d 

a n d / o r n e g l i g e n t l y h i r e d t h e p e r s o n s r e s p o n s i b l e f o r t h e 

c o o k i n g a n d / o r p r e p a r a t i o n a n d / o r d e l i v e r y o f t h e f o o d 

consumed by t h e p l a i n t i f f s . " They a s s e r t e d t h a t , as a r e s u l t 

o f L o g a n ' s a l l e g e d n e g l i g e n c e , t h e y had s u f f e r e d p h y s i c a l 

i n j u r i e s and damages. The p l a i n t i f f s a l s o a s s e r t e d a c l a i m o f 

w a n t o n n e s s a g a i n s t L o g a n ' s . 1 

On May 18, 2009, L o g a n ' s f i l e d a m o t i o n f o r a summary 

j u d g m e n t . I t a s s e r t e d , among o t h e r t h i n g s , t h a t t h e r e was no 

e v i d e n c e i n d i c a t i n g t h a t i t had c o m m i t t e d a n e g l i g e n t a c t . 

S p e c i f i c a l l y , i t a r g u e d t h a t t h e d u t y i t owed t h e p l a i n t i f f s 

was t o e x e r c i s e r e a s o n a b l e c a r e i n i t s s e l e c t i o n and 

p r e p a r a t i o n o f t h e f o o d i t s e r v e d t h e p l a i n t i f f s and t h a t t h e 

1The p l a i n t i f f s a l s o a s s e r t e d c l a i m s a g a i n s t numerous 
f i c t i t i o u s l y named d e f e n d a n t s , but they never s u b s e q u e n t l y 
s u b s t i t u t e d a c t u a l p a r t i e s f o r those f i c t i t i o u s l y named 
de f e n d a n t s . 
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p l a i n t i f f s had f a i l e d t o p r e s e n t any e v i d e n c e i n d i c a t i n g t h a t 

i t had b r e a c h e d t h a t d u t y . The p l a i n t i f f s f i l e d a r e s p o n s e t o 

L o g a n ' s summary-judgment m o t i o n . I n r e s p o n s e t o L o g a n ' s 

argument r e g a r d i n g a l a c k o f e v i d e n c e o f a n e g l i g e n t a c t on 

i t s p a r t , t h e p l a i n t i f f s a r g u e d , i n e f f e c t , t h a t t h e y had 

s u f f i c i e n t l y s u p p o r t e d t h e i r n e g l i g e n c e c l a i m by d e m o n s t r a t i n g 

t h a t s e v e r a l p e o p l e had become i l l f r o m e a t i n g f o o d s e r v e d by 

L o g a n ' s . They a l s o a s s e r t e d t h a t 

" [ w ] h e t h e r a f o o d p o i s o n i n g c l a i m a g a i n s t a 
r e s t a u r a n t i s b a s e d on [ t h e ] A l abama E x t e n d e d 
M a n u f a c t u r e r L i a b i l i t y D o c t r i n e , b r e a c h o f 
w a r r a n t y [ , ] o r n e g l i g e n c e , t h e r e i s no A l abama 
d e c i s i o n w h i c h s u p p o r t s t h e c o n c l u s i o n t h a t a p e r s o n 
i s n o t e n t i t l e d t o r e c o v e r i n a f o o d p o i s o n i n g c a s e 
where t h e r e i s e v i d e n c e t h a t t h e P l a i n t i f f s ' 
i l l n e s s e s o c c u r r e d as a r e s u l t o f b e i n g s e r v e d 
unwholesome f o o d . " 

On A u g u s t 4, 2009, t h e t r i a l c o u r t g r a n t e d Logan's m o t i o n 

and e n t e r e d a summary j u d g m e n t a g a i n s t t h e p l a i n t i f f s on b o t h 

t h e n e g l i g e n c e c l a i m and t h e w a n t o n n e s s c l a i m . The p l a i n t i f f s 

f i l e d a t i m e l y n o t i c e o f a p p e a l t o t h e supreme c o u r t , w h i c h 

t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t p u r s u a n t t o § 1 2 - 2 - 7 ( 6 ) , 

A l a . Code 1975. 

The s t a n d a r d by w h i c h t h i s c o u r t r e v i e w s a summary 

judgment i s w e l l s e t t l e d : 
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"'"To g r a n t s u c h a m o t i o n , t h e 
t r i a l c o u r t must d e t e r m i n e t h a t 
t h e e v i d e n c e does n o t c r e a t e a 
g e n u i n e i s s u e o f m a t e r i a l f a c t 
and t h a t t h e movant i s e n t i t l e d 
t o a j u d g m e n t as a m a t t e r o f l a w . 
R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. 
When t h e movant makes a p r i m a 
f a c i e s h o w i n g t h a t t h o s e two 
c o n d i t i o n s a r e s a t i s f i e d , t h e 
b u r d e n s h i f t s t o t h e nonmovant t o 
p r e s e n t ' s u b s t a n t i a l e v i d e n c e ' 
c r e a t i n g a g e n u i n e i s s u e o f 
m a t e r i a l f a c t . B a s s v. 
S o u t h T r u s t Bank o f B a l d w i n  
C o u n t y , 538 So. 2d 794, 7 97-98 
( A l a . 1 9 8 9 ) ; § 1 2 - 2 1 - 1 2 ( d ) [ , ] 
A l a . Code 1975. E v i d e n c e i s 
' s u b s t a n t i a l ' i f i t i s o f 'such 
w e i g h t and q u a l i t y t h a t 
f a i r - m i n d e d p e r s o n s i n t h e 
e x e r c i s e o f i m p a r t i a l j u d g m e n t 
can r e a s o n a b l y i n f e r t h e 
e x i s t e n c e o f t h e f a c t s o u g h t t o 
be p r o v e d . ' West v. F o u n d e r s  
L i f e A s s u r . Co. o f F l o r i d a , 54 7 
So. 2d 870, 871 ( A l a . 1 9 8 9 ) . 

" ' " I n o u r r e v i e w o f a 
summary j u d g m e n t , we a p p l y t h e 
same s t a n d a r d as t h e t r i a l c o u r t . 
Ex p a r t e L u m p k i n , 702 So. 2d 462, 
465 ( A l a . 1 9 9 7 ) . Our r e v i e w i s 
s u b j e c t t o t h e c a v e a t t h a t we 
must r e v i e w t h e r e c o r d i n a l i g h t 
most f a v o r a b l e t o t h e nonmovant 
and must r e s o l v e a l l r e a s o n a b l e 
d o u b t s a g a i n s t t h e movant. 
Hanners v. B a l f o u r G u t h r i e , I n c . , 
564 So. 2d 412 ( A l a . 1 9 9 0 ) . " ' 
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" P a y t o n v. Monsanto Co., 801 So. 2d 829, 832-33 
( A l a . 2001 ) ( q u o t i n g Ex p a r t e A l f a Mut. Gen. I n s . 
Co., 742 So. 2d 182, 184 ( A l a . 1 9 9 9 ) ) . " 

M a c i a s z v. F i r e m a n ' s Fund I n s . Co., 988 So. 2d 991 , 994-95 

( A l a . 2 0 0 8 ) . We n o t e t h a t t h e p l a i n t i f f s l i m i t t h e i r 

a r g u m e n t s on a p p e a l t o t h e i r n e g l i g e n c e c l a i m ; t h e y do n o t 

a s s e r t t h a t t h e t r i a l c o u r t e r r e d i n e n t e r i n g a summary 

judgment on t h e i r w a n t o n n e s s c l a i m . Thus, we do n o t a d d r e s s 

t h e summary j u d g m e n t as i t r e l a t e s t o t h e p l a i n t i f f s ' 

w a n t o n n e s s c l a i m . 

The p l a i n t i f f s c a n d i d l y a d m i t on a p p e a l t h a t t h e y d i d n o t 

p r e s e n t any e v i d e n c e d e m o n s t r a t i n g t h a t L ogan's was n e g l i g e n t 

i n t h e p r e p a r a t i o n o f t h e f o o d t h a t i t s e r v e d them. They 

a r g u e , however, t h a t s u c h e v i d e n c e was u n n e c e s s a r y b e c a u s e , 

t h e y a s s e r t , when s e v e r a l p e o p l e become s i c k a f t e r c o n s u m i n g 

f o o d a t a r e s t a u r a n t , a j u r y h e a r i n g t h e c l a i m a g a i n s t t h e 

r e s t a u r a n t i s p e r m i t t e d t o i n f e r t h a t s o m e t h i n g was wrong w i t h 

t h e f o o d t h e r e s t a u r a n t s e r v e d f r o m t h e f a c t o f t h e i l l n e s s e s . 

R e l y i n g on L o u i s P i z i t z Dry Goods Co. v. W a l d r o p , 237 A l a . 

208, 186 So. 151 ( 1 9 3 9 ) , t h e p l a i n t i f f s a p p e a r t o a r g u e t h a t 

a r e s t a u r a n t ' s s e r v i c e o f f o o d t h a t c a u s e s i l l n e s s , s t a n d i n g 

a l o n e , c o n s t i t u t e s n e g l i g e n c e . They a l s o p o i n t o u t t h e 
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supreme c o u r t ' s d i s c u s s i o n i n F l a g s t a r E n t e r p r i s e s , I n c . v.  

D a v i s , 709 So. 2d 1132 ( A l a . 1 9 9 7 ) , r e l a t i n g t o t h e Alabama 

E x t e n d e d M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e ("AEMLD") i n w h i c h 

t h e supreme c o u r t i n d i c a t e s t h a t a c l a i m u n d e r t h e AEMLD i s 

s u p p o r t e d by e v i d e n c e d e m o n s t r a t i n g t h a t a p r o d u c t i s 

d e f e c t i v e when i t does n o t meet t h e r e a s o n a b l e e x p e c t a t i o n s o f 

t h e p e r s o n t o whom t h e p r o d u c t i s s o l d . They a r g u e t h a t , 

b e c a u s e t h e f o o d t h e y p u r c h a s e d and consumed a t t h e r e s t a u r a n t 

made them i l l , i t d i d n o t meet t h e i r r e a s o n a b l e e x p e c t a t i o n s , 

and, t h e r e f o r e , t h a t i t was d e f e c t i v e . They a r g u e t h a t t h e 

t r i a l c o u r t e r r e d " i n r e q u i r i n g t h e p l a i n t i f f s t o show a 

n e g l i g e n t a c t on t h e p a r t o f t h e d e f e n d a n t o t h e r t h a n s h o w i n g 

t h a t i t s e r v e d t a i n t e d f o o d . " 

We t u r n f i r s t t o t h e p l a i n t i f f s ' a s s e r t i o n o f s t a n d a r d s 

a p p l i c a b l e t o c l a i m s a s s e r t e d p u r s u a n t t o t h e AEMLD. The 

AEMLD i s Alabama's v e r s i o n o f p r o d u c t s - l i a b i l i t y l a w . 

P u r s u a n t t o t h e AEMLD, "'a p l a i n t i f f must p r o v e he s u f f e r e d 

i n j u r y o r damages t o h i m s e l f o r h i s p r o p e r t y by one who s o l d 

a p r o d u c t i n a d e f e c t i v e c o n d i t i o n u n r e a s o n a b l y d a n g e r o u s t o 

t h e p l a i n t i f f as t h e u l t i m a t e u s e r o r consumer Ex  

p a r t e M o r r i s o n ' s C a f e t e r i a o f Montgomery, I n c . , 431 So. 2d 
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975, 977 ( A l a . 1983) ( q u o t i n g A t k i n s v. A m e r i c a n M o t o r s C o r p . , 

335 So. 2d 134, 141 ( A l a . 1 9 7 6 ) ) . "The t e r m ' d e f e c t i v e ' means 

t h a t t h e p r o d u c t f a i l s t o meet t h e r e a s o n a b l e s a f e t y 

e x p e c t a t i o n s o f an ' o r d i n a r y consumer,' t h a t i s , an o b j e c t i v e 

' o r d i n a r y consumer,' p o s s e s s e d o f t h e o r d i n a r y k n o w ledge 

common t o t h e community." Deere & Co. v. G r o s e , 586 So. 2d 

196, 198 ( A l a . 1 9 9 1 ) . 

I n t h e i r c o m p l a i n t , t h e p l a i n t i f f s a s s e r t e d o n l y two 

c l a i m s a g a i n s t L o g a n ' s : n e g l i g e n c e and w a n t o n n e s s . They d i d 

n o t a s s e r t a c l a i m a g a i n s t Logan's a r i s i n g u n d e r t h e AEMLD. 

Thus, we f i n d t h e AEMLD s t a n d a r d s i n a p p l i c a b l e t o t h e 

p l a i n t i f f s ' c l a i m b e f o r e t h i s c o u r t on a p p e a l . 

We t u r n now t o t h e p l a i n t i f f s ' n e g l i g e n c e c l a i m . I n 

M c C a r l e y v. Wood D r u g s , I n c . , 228 A l a . 226, 153 So. 446 

( 1 9 3 4 ) , o u r supreme c o u r t d i s c u s s e d a t l e n g t h t h e p r o p e r 

s t a n d a r d a p p l i c a b l e t o n e g l i g e n c e c l a i m s a r i s i n g f r o m a 

r e s t a u r a n t ' s s e r v i c e o f f o o d , t h e c o n s u m p t i o n o f w h i c h c a u s e s 

i l l n e s s : 

" P l a i n t i f f ' s c a u s e p r o c e e d e d t o t r i a l upon 
c o u n t s 1 and 4, w h i c h , as a b a s i s f o r r e c o v e r y , r e s t 
upon t h e n e g l i g e n c e o f d e f e n d a n t i n f a i l i n g t o 
e x e r c i s e a p r o p e r d e g r e e o f c a r e i n t h e s e l e c t i o n 
and p r e p a r a t i o n o f t h e f o o d s e r v e d t o h e r i n 
d e f e n d a n t ' s p l a c e o f b u s i n e s s . Such d e g r e e o f c a r e 
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has been h e r e d e f i n e d as f o l l o w s : 'The l a w r e q u i r e s  
t h a t , i n t h e s e l e c t i o n o f t h e f o o d f o r h i s  
r e s t a u r a n t and i n c o o k i n g i t f o r h i s c u s t o m e r s , he  
s h a l l e x e r c i s e t h a t same d e g r e e o f c a r e w h i c h a  
r e a s o n a b l y p r u d e n t man, s k i l l e d i n t h e a r t o f  
s e l e c t i n g and p r e p a r i n g f o o d f o r human c o n s u m p t i o n ,  
w o u l d be e x p e c t e d t o e x e r c i s e i n t h e s e l e c t i o n and  
p r e p a r a t i o n o f f o o d f o r h i s own p r i v a t e t a b l e . ' 
T r a v i s v. L o u i s v i l l e & N a s h v i l l e R.R. Co., 183 A l a . 
415, 62 So. 851, 854 [ ( 1 9 1 3 ) ] . 

"Our d e c i s i o n s have r e c o g n i z e d t h a t i n some 
j u r i s d i c t i o n s t h e d o c t r i n e o f i m p l i e d w a r r a n t y 
a p p l i e s (26 C . J . p. 7 8 6 ) ; b u t t h i s c o u r t has n o t 
f o l l o w e d i n t h e wake o f t h e s e a u t h o r i t i e s , 
c o n s i s t e n t l y a d h e r i n g t o t h e r u l e o f l i a b i l i t y 
r e s t i n g upon t h e e x e r c i s e o f due c a r e as above 
d e f i n e d . Hooper C a f e Co. v. H e n d e r s o n , 223 A l a . 
579, 137 So. 419 [ ( 1 9 3 1 ) ] ; Greenwood C a f e v.  
L o v i n g g o o d , 197 A l a . 34, 72 So. 354 [ ( 1 9 1 6 ) ] ; 
G e o r g e ' s R e s t a u r a n t v. Dukes, 216 A l a . 239, 113 So. 
53 [ ( 1 9 2 7 ) ] ; L o u i s v i l l e & N. R.R. Co. v. T r a v i s , 192 
A l a . 453, 68 So. 342 [ ( 1 9 1 5 ) ] . [ 2 ] 

2 S e c t i o n 7-2-314(1), A l a . Code 1975, p a r t of Alabama's 
v e r s i o n of the Un i f o r m Commercial Code, p r o v i d e s : 

"Unless e x c l u d e d or m o d i f i e d ( S e c t i o n 7-2-316), a 
w a r r a n t y t h a t the goods s h a l l be merchantable i s 
i m p l i e d i n a c o n t r a c t f o r t h e i r s a l e i f the s e l l e r 
i s a merchant w i t h r e s p e c t t o goods of t h a t k i n d . 
Under t h i s s e c t i o n the s e r v i n g f o r v a l u e of food or 
d r i n k t o be consumed e i t h e r on the premises or 
elsewhere i s a s a l e . " 

M c C arley was d e c i d e d w e l l b e f o r e Alabama's a d o p t i o n of the 
Uni f o r m Commercial Code. R e g a r d l e s s , as p r e v i o u s l y noted, the 
p l a i n t i f f s d i d not a s s e r t a c l a i m a g a i n s t Logan's f o r b r e a c h 
of the i m p l i e d w a r r a n t y of m e r c h a n t a b i l i t y p r o v i d e d by § 7-2-
314(1). 
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" F o r c i b l y i l l u s t r a t i v e i n t h i s r e g a r d was t h e 
h o l d i n g i n T r a v i s v. L. & N. R.R. Co., 183 A l a . 415, 
62 So. 851, 853 [ ( 1 9 1 3 ) ] , t o t h e e f f e c t t h a t 
d e f e n d a n t ' s r e q u e s t e d c h a r g e 18 was p r o p e r l y g i v e n , 
as f o l l o w s : 'The d e f e n d a n t i s n o t l i a b l e as an 
i n s u r e r o f t h e o y s t e r s s e r v e d t o p l a i n t i f f , and 
t h e r e f o r e i s n o t l i a b l e i f he was made s i c k by 
e a t i n g them, u n l e s s t h e j u r y b e l i e v e f r o m t h e 
e v i d e n c e t h a t d e f e n d a n t was g u i l t y o f n e g l i g e n c e . ' 

"And i n Hooper C a f e [v.] H e n d e r s o n , s u p r a , i t 
was n o t e d t h a t t h e c a s e o f S h e f f e r v. W i l l o u g h b y , 
163 I l l . 518, 45 N.E. 253, 34 L.R.A. 464, 54 Am. S t . 
Rep. 483 [ ( 1 8 9 6 ) ] , c i t e d a p p r o v i n g l y i n T r a v i s v. L.  
& N. R.R. Co s u p r a , h e l d , i n e f f e c t , t h a t p r o o f  
t h a t p l a i n t i f f a t e t h e f o o d , and i n c o n s e q u e n c e  
became s i c k , d i d n o t make o u t a p r i m a f a c i e c a s e o f  
n e g l i g e n c e , n o r s h i f t t h e b u r d e n t o d e f e n d a n t , and  
t h i s h o l d i n g was a p p r o v e d , w i t h t h e c o n c l u d i n g  
o b s e r v a t i o n , t h a t n e g l i g e n c e o r b r e a c h o f d u t y i s  
n o t t o be pre s u m e d . " 

228 A l a . a t 227, 153 So. a t 446-47 ( e m p h a s i s a d d e d ) . Thus, 

a c c o r d i n g t o M c C a r l e y , e v i d e n c e t h a t a r e s t a u r a n t s e r v e d f o o d , 

t h e c o n s u m p t i o n o f w h i c h c a u s e d t h e p l a i n t i f f i l l n e s s , does 

n o t , on i t s own, g i v e r i s e t o an i n f e r e n c e o r a p r e s u m p t i o n 

t h a t t h e r e s t a u r a n t was n e g l i g e n t i n i t s p r e p a r a t i o n o f t h e 

p l a i n t i f f ' s f o o d . I n s t e a d , t h e r e must be e v i d e n c e f r o m w h i c h 

a j u r y c o u l d a t l e a s t i n f e r t h a t t h e r e s t a u r a n t f a i l e d t o a c t 

w i t h due c a r e i n t h e p r e p a r a t i o n o f t h e p l a i n t i f f ' s f o o d . 

I n M c C a r l e y , t h e supreme c o u r t h e l d t h a t e v i d e n c e o f 

n e g l i g e n c e was l a c k i n g , d e s p i t e t h e f a c t t h a t t h e j u r y was 
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f r e e t o i n f e r t h a t t h e p l a i n t i f f had been made i l l as a r e s u l t 

o f c o n s u m i n g f o o d t h a t t h e d e f e n d a n t r e s t a u r a n t had p r e p a r e d 

and s e r v e d . The c o u r t w r o t e : 

"The e v i d e n c e i s n o t v o l u m i n o u s and has been 
d u l y c o n s i d e r e d by t h e c o u r t i n c o n s u l t a t i o n , and we 
f i n d i t was s u f f i c i e n t f r o m w h i c h t h e j u r y m i g h t 
r e a s o n a b l y i n f e r p l a i n t i f f ' s s i c k n e s s was i n some 
manner p r o d u c e d by t h e f o o d s e r v e d h e r i n h e r 
p u r c h a s e d l u n c h . But t h i s a l o n e w i l l n o t s u f f i c e 
f o r t h e s u b m i s s i o n o f p l a i n t i f f ' s c a s e t o t h e j u r y . 
T h e r e must be some f a c t o r c i r c u m s t a n c e f r o m w h i c h 
a r e a s o n a b l e i n f e r e n c e may a l s o be drawn t h a t 
d e f e n d a n t f a i l e d i n t h e p r o p e r d e g r e e o f c a r e i n t h e 
s e l e c t i o n o r p r e p a r a t i o n t h e r e o f . 

"Of c o u r s e , as i n s i s t e d by c o u n s e l f o r 
p l a i n t i f f , n e g l i g e n c e may be i n f e r r e d f r o m 
c i r c u m s t a n c e s (Lawson v. M o b i l e E l e c t r i c Co., 204 
A l a . 318, 85 So. 257 [ ( 1 9 2 0 ) ] ) , and d i r e c t a c t s need 
n o t be shown, b u t p r o o f must n e v e r t h e l e s s be a d d u c e d 
f r o m w h i c h a r e a s o n a b l e i n f e r e n c e o f n e g l i g e n c e may 
be drawn. ... 

" I n t h e i n s t a n t c a s e t h e r e was no p r o o f o f 
p e c u l i a r o r u n p l e a s a n t o d o r o r t a s t e as t o t h e f o o d 
consumed, n o r a n y t h i n g t o i n d i c a t e t h a t i t was i n 
any manner i m p r o p e r f o r human c o n s u m p t i o n . 
P l a i n t i f f r e s t s h e r c a s e upon p r o o f t e n d i n g t o show 
s i c k n e s s i n c o n s e q u e n c e o f t h e f o o d consumed. B u t , 
as p r e v i o u s l y s t a t e d , t h i s w i l l n o t s u f f i c e f o r 
s u b m i s s i o n o f t h e m a t t e r o f d e f e n d a n t ' s n e g l i g e n c e 
f o r t h e j u r y ' s d e t e r m i n a t i o n . " 

228 A l a . a t 227-28, 153 So. a t 447. 

O t h e r c a s e s f r o m b o t h t h e supreme c o u r t and t h e f o r m e r 

A labama C o u r t o f A p p e a l s p r o v i d e f u r t h e r s u p p o r t f o r t h e 
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p r i n c i p l e s s e t f o r t h i n M c C a r l e y . F o r e x a m p l e , i n C.C. Hooper  

C a f e Co. v. H e n d e r s o n , 223 A l a . 579, 137 So. 419 ( 1 9 3 1 ) , o u r 

supreme c o u r t h e l d t h a t a j u r y q u e s t i o n was p r e s e n t e d on a 

n e g l i g e n c e c l a i m a r i s i n g f r o m a r e s t a u r a n t p a t r o n ' s 

c o n s u m p t i o n o f f i s h p r e p a r e d and s e r v e d by t h e r e s t a u r a n t . 

The e v i d e n c e i n t h a t c a s e d e m o n s t r a t e d t h a t t h e f i s h s e r v e d t o 

t h e p a t r o n d i d n o t t a s t e r i g h t , had an u n p l e a s a n t o d o r , and 

was d i s c o l o r e d . The p a t r o n consumed t h r e e b i t e s o f t h e f i s h 

and s h o r t l y t h e r e a f t e r became i l l . The c o u r t w r o t e t h a t 

" [ t ] h e r e i s e v i d e n c e t h a t s p o i l e d f i s h may be r e a d i l y d e t e c t e d 

by t h e s e n s e s o f s i g h t , t o u c h , and s m e l l , " and i t c o n c l u d e d 

t h a t t h e p l a i n t i f f ' s e v i d e n c e e s t a b l i s h e d a q u e s t i o n o f 

n e g l i g e n c e on t h e p a r t o f t h e d e f e n d a n t r e s t a u r a n t t h a t was 

s u b j e c t t o r e s o l u t i o n by a j u r y . 223 A l a . a t 581, 137 So. a t 

421. 

I n P a n t a z e v. West, 7 A l a . App. 599, 61 So. 42 ( 1 9 1 3 ) , 

t h e p l a i n t i f f became i l l a f t e r e a t i n g s c r a m b l e d eggs and 

b r a i n s . I n s u p p o r t o f h i s c l a i m , t h e p l a i n t i f f p u t on 

e v i d e n c e i n d i c a t i n g t h a t t h e b r a i n s he had consumed were 

" t a i n t e d , " t h a t t h e t a i n t e d b r a i n s were t h e l i k e l y c a u s e o f 

h i s i l l n e s s , t h a t t h e f a c t t h a t t h e b r a i n s were t a i n t e d was 
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e a s i l y d e t e c t a b l e a t t h e t i m e t h e y were c o o k e d , and t h a t , had 

t h e b r a i n s been c o o k e d p r o p e r l y , t h e b a c t e r i a c a u s i n g t h e 

t a i n t i n t h e b r a i n s w o u l d have been d e s t r o y e d o r r e n d e r e d 

h a r m l e s s . The c o u r t o f a p p e a l s c o n c l u d e d t h a t t h e t r i a l c o u r t 

had p r o p e r l y s u b m i t t e d t h e q u e s t i o n o f t h e d e f e n d a n t 

r e s t a u r a n t ' s n e g l i g e n c e t o t h e j u r y b e c a u s e 

" [ t ] h e i n f e r e n c e s t h a t m i g h t e a s i l y and r e a s o n a b l y 
be drawn f r o m t h i s e v i d e n c e ... a r e t h a t , i f t h e 
p l a i n t i f f was made s i c k f r o m e a t i n g t a i n t e d b r a i n s , 
t h e d e f e n d a n t o r h i s s e r v a n t s , f o r whose a c t s t h e 
d e f e n d a n t i s l i a b l e , were n e g l i g e n t e i t h e r i n n o t 
u s i n g due c a r e i n p r o p e r l y c o o k i n g t h e b r a i n s o r i n 
f a i l i n g t o d i s c o v e r t h a t t h e y were t a i n t e d o r i n an 
u n f i t and d a n g e r o u s c o n d i t i o n t o cook and s e r v e t o 
p a t r o n s f o r c o n s u m p t i o n ; f o r i t was e s t a b l i s h e d by  
t h e t e s t i m o n y t h a t t h e t a i n t was e a s i l y and r e a d i l y  
d e t e c t e d by any one g i v i n g o r d i n a r y a t t e n t i o n t o t h e  
m a t t e r , and a want o r f a i l u r e t o o b s e r v e t h i s d u t y 
and e x e r c i s e due c a r e i n t h i s r e g a r d w o u l d 
c o n s t i t u t e t h a t n e g l i g e n c e f o r w h i c h t h e d e f e n d a n t 
w o u l d be h e l d l i a b l e . " 

7 A l a . App. a t 606-07, 61 So. a t 55 ( e m p h a s i s a d d e d ) . 

F i n a l l y , i n G r e a t A t l a n t i c & P a c i f i c Tea Co. v. Meeks, 34 

A l a . App. 241, 38 So. 2d 891 ( 1 9 4 9 ) , t h e f o r m e r Alabama C o u r t 

o f A p p e a l s c o n s i d e r e d w h e t h e r a p l a i n t i f f ' s d i s c o v e r y o f 

maggots i n c o o k e d f i s h he was i n t h e p r o c e s s o f c o n s u m i n g 

s u f f i c i e n t l y d e m o n s t r a t e d a c a s e o f n e g l i g e n c e on t h e p a r t o f 

t h e s e l l e r o f t h e f i s h . D i s c u s s i n g and r e s o l v i n g t h e q u e s t i o n 
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w h e t h e r t h e c a s e was p r o p e r l y s u b m i t t e d t o t h e j u r y on t h e 

i s s u e o f n e g l i g e n c e , t h e a p p e l l a t e c o u r t w r o t e : 

" I n t h i s a s p e c t i t i s p a r t i c u l a r l y u r g e d t h a t 
t h e r e a r e no f a c t s o r c i r c u m s t a n c e s f r o m w h i c h a 
r e a s o n a b l e i n f e r e n c e m i g h t be drawn t h a t s a i d 
a g e n t s , e t c . , even by t h e e x e r c i s e o f t h e r e q u i r e d 
d e g r e e o f c a r e , c o u l d have d i s c o v e r e d t h a t t h e 
p u r c h a s e d f i s h was i n f e c t e d w i t h maggots. To 
s u s t a i n t h i s p o s i t i o n much e m p h a s i s i s p l a c e d on t h e 
h o l d i n g i n M c C a r l e y v. Wood D r u g s , I n c . , [228 A l a . 
226, 153 So. 446 ( 1 9 3 4 ) ] . 

" I t i s c l e a r t h a t t h e f a c t s t h e r e d i s c l o s e d 
p l a c e t h e c a s e upon an e n t i r e l y d i f f e r e n t f a c t u a l 
b a s i s f r o m t h e c a s e a t b a r . I t a p p e a r s i n t h e 
f o r m e r c a s e t h a t p l a i n t i f f s o u g h t r e c o v e r y p r i m a r i l y 
upon p r o o f t h a t she was made s i c k i n c o n s e q u e n c e o f 
t h e c o n s u m p t i o n o f t h e f o o d . 

" I n t h e c a s e a t b a r , i f t h e j u r y c o n c l u d e d t h a t  
maggots were i n f a c t i n t h e f i s h when i t was  
p u r c h a s e d by a p p e l l a n t ' s p a r e n t s , t h i s w o u l d have  
a u t h o r i z e d a f a i r i n f e r e n c e t h a t s u c h c o n d i t i o n was  
i n c i d e n t t o l a c k o f due c a r e i n t h e m a t t e r o f  
p r o t e c t i n g t h e f o o d f r o m a c c e s s t o f l i e s . The j u r y 
f r o m t h e i r e x p e r i e n c e and common knowledge c o u l d 
have f o u n d t h a t c o n d i t i o n s o f t h i s k i n d do n o t 
happen e x c e p t i n c o n s e q u e n c e and as a r e s u l t o f 
n e g l i g e n c e . " 

34 A l a . App. a t 244, 38 So. 2d a t 893 (e m p h a s i s a d d e d ) . 

I n t h e p r e s e n t c a s e , t h e p l a i n t i f f s have p r e s e n t e d 

e v i d e n c e d e m o n s t r a t i n g t h a t t h e y a t e a t t h e r e s t a u r a n t and 

became i l l . A j u r y w o u l d be j u s t i f i e d i n i n f e r r i n g t h a t t h e 

c a u s e o f t h e i r i l l n e s s was t h e f o o d t h e y had consumed a t t h e 
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r e s t a u r a n t . However, as s t a t e d above, t h e f a c t o f i l l n e s s , 

s t a n d i n g a l o n e , i s i n s u f f i c i e n t t o d e m o n s t r a t e n e g l i g e n c e on 

t h e p a r t o f L o g a n ' s . To d e m o n s t r a t e n e g l i g e n c e , t h e 

p l a i n t i f f s were r e q u i r e d t o have s u b m i t t e d e v i d e n c e f r o m w h i c h 

a j u r y c o u l d i n f e r a n e g l i g e n t a c t o r f a i l u r e t o a c t by 

L o g a n ' s . T h i s t h e y f a i l e d t o do. F o r e x a m p l e , u n l i k e i n t h e 

a b o v e - d i s c u s s e d c a s e s , t h e y d i d n o t p u t on e v i d e n c e i n d i c a t i n g 

t h a t t h e f o o d was t a i n t e d i n s u c h a way t h a t t h e t a i n t c o u l d 

have been d i s c o v e r e d by t h e i n d i v i d u a l s p r e p a r i n g t h e f o o d o r 

w o u l d have been removed by p r o p e r c o o k i n g , t h e y d i d n o t o f f e r 

e v i d e n c e i n d i c a t i n g t h a t t h e f o o d t h e y consumed had a bad 

t a s t e , o d o r , o r c o l o r t h a t c o u l d have p u t t h e p r e p a r e r o f t h e 

f o o d on n o t i c e t h a t t h e f o o d was s p o i l e d , and t h e y d i d n o t 

o f f e r e v i d e n c e i n d i c a t i n g t h a t t h e f o o d s e r v e d t o them had 

been e x p o s e d t o a g e n t s t h a t w o u l d c a u s e t h e f o o d t o have 

become t a i n t e d . Thus, t h e p l a i n t i f f s f a i l e d t o a d e q u a t e l y 

s u p p o r t t h e i r n e g l i g e n c e c l a i m i n t h e f a c e o f Logan's summary-

judgment m o t i o n . 

We r e c o g n i z e t h e p l a i n t i f f s ' r e l i a n c e on t h e supreme 

c o u r t ' s d e c i s i o n i n L o u i s P i z i t z Dry Goods Co. v. W a l d r o p , 237 

A l a . 208, 186 So. 151 ( 1 9 3 9 ) , i n w h i c h t h e supreme c o u r t 
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a p p e a r e d t o a d o p t a r e s i p s a l o q u i t u r a p p r o a c h t o q u e s t i o n s o f 

n e g l i g e n c e a r i s i n g f r o m i l l n e s s e s c a u s e d by t h e c o n s u m p t i o n o f 

f o o d p r e p a r e d by a r e s t a u r a n t . C l o s e i n s p e c t i o n o f t h e 

r e l e v a n t f a c t s i n t h a t c a s e , however, d e m o n s t r a t e t h a t W a l d r o p 

i s d i s t i n g u i s h a b l e f r o m t h e p r e s e n t c a s e . I n W a l d r o p , s e v e n 

p a t r o n s became i l l a f t e r c o n s u m i n g f o o d a t a r e s t a u r a n t . The 

e v i d e n c e i n d i c a t e d t h a t e v e r y one o f t h e p a t r o n s had consumed 

m a y o n n a i s e as a p a r t o f t h e i r m e a l s and t h a t t h e r e s t a u r a n t 

i t s e l f a p p a r e n t l y had made t h e m a y o n n a i s e . C o n f l i c t i n g 

e v i d e n c e was a d d u c e d a t t r i a l r e g a r d i n g t h e q u a l i t y o f t h e 

eggs t h e r e s t a u r a n t u s e d i n m a k i n g i t s m a y o n n a i s e . The 

supreme c o u r t c o n c l u d e d t h a t t h e e v i d e n c e a t t r i a l 

s u f f i c i e n t l y s u p p o r t e d t h e j u r y ' s v e r d i c t i n t h e p l a i n t i f f ' s 

f a v o r . 

U n l i k e t h e p l a i n t i f f i n W a l d r o p , t h e p l a i n t i f f s i n t h e 

p r e s e n t c a s e have a d d u c e d no e v i d e n c e i n d i c a t i n g t h a t t h e y 

were made i l l by a s i n g l e f o o d t h a t e v e r y one o f them 

consumed. L i k e w i s e , t h e y have p u t on no e v i d e n c e i n d i c a t i n g 

t h a t w h a t e v e r f o o d t h e y d i d consume t h a t made them s i c k was 

" p r e p a r e d " by Logan's r a t h e r t h a n s i m p l y p a s s e d on t o t h e 

p l a i n t i f f s i n v i r t u a l l y t h e same c o n d i t i o n i n w h i c h Logan's 
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r e c e i v e d i t f r o m i t s m a n u f a c t u r e r . S i m p l y p u t , w i t h o u t 

k n o w i n g what f o o d made t h e p l a i n t i f f s s i c k o r w h e t h e r and t o 

what e x t e n t L ogan's was i n v o l v e d i n i t s p r e p a r a t i o n , we c a n n o t 

r e l y on t h e supreme c o u r t ' s h o l d i n g i n W a l d r o p t o c o n c l u d e 

t h a t t h e p l a i n t i f f s ' i l l n e s s e s , s t a n d i n g a l o n e , c o n s t i t u t e 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t L ogan's was n e g l i g e n t i n 

i t s p r e p a r a t i o n and s e r v i c e o f t h e f o o d t h e p l a i n t i f f s 

consumed. 

We a l s o n o t e c e r t a i n l a n g u a g e i n F l a g s t a r E n t e r p r i s e s ,  

I n c . v. D a v i s , s u p r a , t h a t a p p e a r s t o a d o p t a s t a n d a r d o f 

n e g l i g e n c e i n a r e s t a u r a n t ' s p r e p a r a t i o n and s e r v i c e o f f o o d 

a k i n t o t h e d o c t r i n e o f r e s i p s a l o q u i t u r . S p e c i f i c a l l y , i n 

t h a t c a s e , t h e supreme c o u r t i n d i c a t e d t h a t " [ i ] t c a n n o t be 

s e r i o u s l y d i s p u t e d t h a t t h e r e s t a u r a n t owed a d u t y t o D a v i s t o 

e x e r c i s e r e a s o n a b l e c a r e i n t h e p r e p a r a t i o n and p a c k a g i n g o f 

h e r f o o d , i . e . , t h a t i t had a d u t y t o s e l l h e r m e r c h a n t a b l e  

f o o d o r f o o d t h a t was n o t u n r e a s o n a b l y d a n g e r o u s . " 70 9 So. 2d 

a t 1139 ( e m p h a s i s a d d e d ) . However, a f t e r s t a t i n g t h a t 

s t a n d a r d , t h e supreme c o u r t d i s c u s s e d t h e p l a i n t i f f ' s 

n e g l i g e n c e c l a i m i n t e r m s o f t h e e v i d e n c e o f a c t u a l n e g l i g e n t 

a c t s by an e mployee o f t h e d e f e n d a n t r e s t a u r a n t t h a t b r e a c h e d 
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t h e s t a n d a r d o f c a r e t h e d e f e n d a n t r e s t a u r a n t owed t h e 

p l a i n t i f f ( i . e . , b l e e d i n g by t h e employee f r o m an open s o r e 

i n t o t h e p l a i n t i f f ' s f o o d and f a i l i n g t o r e c o g n i z e t h a t she 

had done so b e f o r e p a c k a g i n g t h e p l a i n t i f f ' s f o o d d e s p i t e t h e 

f a c t t h a t t h e b l o o d was o b v i o u s i n t h e f o o d ) . I m p o r t a n t l y , 

t h e supreme c o u r t d i d n o t h o l d t h a t t h e p l a i n t i f f had 

s a t i s f i e d h e r b u r d e n o f p r o o f s i m p l y by s h o w i n g t h a t t h e 

d e f e n d a n t r e s t a u r a n t had s e r v e d h e r f o o d t h a t was 

u n m e r c h a n t a b l e o r u n r e a s o n a b l y d a n g e r o u s . I d . a t 1139-41. 

I n d e e d , t h e supreme c o u r t q u o t e d a t l e n g t h f r o m i t s M c C a r l e y 

d e c i s i o n when i t d i s c u s s e d t h e p l a i n t i f f ' s n e g l i g e n c e c l a i m , 

and i t s p e c i f i c a l l y r e j e c t e d t h e a p p l i c a t i o n o f t h e d o c t r i n e 

o f r e s i p s a l o q u i t u r i n t h e r e s o l u t i o n o f t h e p l a i n t i f f ' s 

n e g l i g e n c e c l a i m a g a i n s t t h e d e f e n d a n t r e s t a u r a n t . I d . a t 

1140 n.4 ("We n o t e t h a t o u r h o l d i n g i n t h i s r e s p e c t i s n o t 

b a s e d on t h e d o c t r i n e o f r e s i p s a l o q u i t u r . " ) . 

B a s e d on t h e f o r e g o i n g , we c o n c l u d e t h a t t h e p l a i n t i f f s 

f a i l e d t o p r o d u c e e v i d e n c e i n d i c a t i n g t h a t L o g a n ' s b r e a c h e d a 

d u t y t h a t i t owed t o them. As a r e s u l t , t h e t r i a l c o u r t 

c o r r e c t l y e n t e r e d a summary judgment i n Logan's f a v o r on t h e 
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p l a i n t i f f s ' n e g l i g e n c e c l a i m , and we a f f i r m t h a t summary 

j u d g m e n t . 

AFFIRMED. 

P i t t m a n , B r y a n , Thomas, and Moore, J J . , c o n c u r . 
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