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WOODALL, J u s t i c e . 

B l a c k W a r r i o r E l e c t r i c Membership C o r p o r a t i o n ("Black 

W a r r i o r " ) appeals from a judgment e n t e r e d on a j u r y v e r d i c t 

f o r R o n a l d McCarter i n McC a r t e r ' s a c t i o n s e e k i n g compensation 
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f o r i n j u r i e s he s u s t a i n e d when he c o n t a c t e d a power l i n e owned 

and o p e r a t e d by B l a c k W a r r i o r . We r e v e r s e and remand. 

I . F a c t u a l and P r o c e d u r a l Background 

T h i s case arose out of an a c c i d e n t t h a t o c c u r r e d 

September 14, 2006, on S t a t e Highway 14 ("the highway") 

a p p r o x i m a t e l y one m i l e s o u t h of the i n t e r s e c t i o n of the 

highway and S t a t e Highway 60 near S a w y e r v i l l e ("the 

i n t e r s e c t i o n " ) . The highway runs n o r t h and s o u t h a t the 

a c c i d e n t s i t e , but makes a 90-degree t u r n a t the i n t e r s e c t i o n 

and then runs e a s t and west. Alabama Power Company owns and 

o p e r a t e s the e l e c t r i c a l - t r a n s m i s s i o n l i n e s r u n n i n g a l o n g the 

highway west of the i n t e r s e c t i o n t o a b r i d g e a c r o s s the B l a c k 

W a r r i o r R i v e r ("the west l e g " ) , w h i l e the power l i n e s r u n n i n g 

a l o n g the highway south of the i n t e r s e c t i o n toward 

S a w y e r v i l l e ("the south l e g " ) are owned and o p e r a t e d by B l a c k 

W a r r i o r . 

On the day of the a c c i d e n t , McCarter was a member of a 

crew employed by APAC Southeast, I n c . ("the crew"), t o r e p l a c e 

a s p h a l t on the highway. For the p r e c e d i n g two or t h r e e weeks, 

the crew had been engaged i n p a v i n g the west l e g . On 

September 14, 2006, a t a p p r o x i m a t e l y 7:00 a.m., the crew began 
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p a v i n g the south l e g , b e g i n n i n g a t the i n t e r s e c t i o n . McCarter 

was o p e r a t i n g a "Roadtec SB-2500B M a t e r i a l T r a n s f e r V e h i c l e , " 

which throughout t h i s l i t i g a t i o n has been r e f e r r e d t o as a 

" s h u t t l e buggy." In i t s o p e r a t i n g p o s i t i o n , the s h u t t l e buggy 

t r a v e l s between, and i n tandem w i t h , a dump t r u c k l o a d e d w i t h 

hot a s p h a l t and an a s p h a l t s p r e a d e r . The o p e r a t o r d r i v e s the 

s h u t t l e buggy from a s e a t i n g compartment l o c a t e d near the r e a r 

of the machine. 

At a p p r o x i m a t e l y 2:00 p.m., the crew a r r i v e d a t a p o i n t 

on the highway where B l a c k W a r r i o r had i n s t a l l e d a " s e r v i c e 

t a p " a c r o s s the highway t o p r o v i d e e l e c t r i c a l s e r v i c e f o r a 

r e s i d e n c e on the e a s t s i d e of the highway. The s e r v i c e tap 

c o n s i s t e d of two l i n e s . The lower of the two was a " n e u t r a l " 

l i n e , which c a r r i e s no e l e c t r i c i t y . P o s i t i o n e d a few f e e t 

above the n e u t r a l l i n e was a " p r i m a r y " l i n e , which c a r r i e d 

7,600 v o l t s of e l e c t r i c i t y . The h e i g h t of the l i n e s above the 

roadway i s s u b j e c t t o the s p e c i f i c a t i o n s of the N a t i o n a l 

E l e c t r i c S a f e t y Code ("the NESC"). The s p e c i f i c a t i o n s 

r e q u i r e d 15'6" of c l e a r a n c e f o r the n e u t r a l l i n e and 18'6" of 

c l e a r a n c e f o r the p r i m a r y l i n e . The s h u t t l e buggy measures 

14'8" a t i t s h i g h e s t p o i n t . 
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As the s h u t t l e buggy began t o pass under the power l i n e s , 

M c C a rter attempted t o r a i s e one of the l i n e s u s i n g an 8' m e tal 

p o l e . In the p r o c e s s of l i f t i n g the l i n e , he was e l e c t r o c u t e d 

and r e c e i v e d s e r i o u s i n j u r i e s t o h i s arm and hand. 

McCarter sued B l a c k W a r r i o r , a l l e g i n g , i n p e r t i n e n t p a r t , 

t h a t B l a c k W a r r i o r n e g l i g e n t l y i n s t a l l e d and m a i n t a i n e d the 

power l i n e by which he was i n j u r e d . The case was t r i e d t o a 

j u r y on the t h e o r y t h a t B l a c k W a r r i o r had m a i n t a i n e d i t s l i n e s 

a t a h e i g h t below t h a t r e q u i r e d by the NESC. More 

s p e c i f i c a l l y , d u r i n g opening statements t o the j u r y , 

M c C a r t e r ' s c o u n s e l s t a t e d , i n p e r t i n e n t p a r t : 

"Power companies have d u t i e s t o the p u b l i c . Those 
d u t i e s are t o a v o i d e x p o s i n g the p u b l i c t o any 
n e e d l e s s dangers. Now, t h a t i n c l u d e s a d h e r i n g t o 
the s a f e t y codes t h a t are s e t out by the [NESC]. 
D i d a power company f a i l t o l i v e up t o t h i s 
o b l i g a t i o n , then they are r e s p o n s i b l e f o r whatever 
harms might occur because of t h a t f a i l u r e . 

"  

"Now, the p a v i n g crew t h a t ' s g o i n g down the 
highway i s w o r k i n g f o r a company c a l l e d APAC. They 
are p a v i n g southbound on Highway 14, r o c k i n g and 
r o l l i n g , g o i n g a l o n g . A l l of a sudden one of the 
p a v e r s l o o k s up and sees t h i s one low power l i n e 
l e a d i n g t o t h a t r e d , b r i c k house and i t s j u s t about 
t o c o n t a c t the p a v i n g machine t h a t he's on 

"Now, i n t h a t s p l i t second, Mr. R o n a l d M c C a r t e r , 
the paver who's s i t t i n g on t h a t s h u t t l e buggy on top 
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of i t o p e r a t i n g t h a t machine a t the time made a 
d e c i s i o n t o p i c k up what's c a l l e d a l u t e . I t ' s 
about an e i g h t t o t e n f o o t m e t a l p o l e . ... He 
d e c i d e s t o p i c k t h a t l u t e up and re a c h out and t r y 
to p r e v e n t t h a t w i r e from c o n t a c t i n g t h a t p a r t i c u l a r 
machine. 

" W e l l , he does t h a t s u c c e s s f u l l y . P i c k s up the 
l u t e , l i f t s i t over, and c o n t a c t s the w i r e . W e l l , 
a t t h a t i n s t a n t , r a t h e r than Mr. McCarter p i c k i n g 
... up and moving a te l e p h o n e w i r e t h a t hangs down 
p r e t t y low or a c a b l e w i r e t h a t c r o s s e s the road and 
hangs down p r e t t y low or even a B l a c k W a r r i o r 
n e u t r a l l i n e t h a t has no e l e c t r i c i t y t h rough i t  
Mr. M c C a r t e r f i g u r e s out t h a t , you know what?  
That's a power l i n e . I t ' s got 7,600 v o l t s of  
e l e c t r i c i t y i n i t . He f i g u r e d i t out because he got 
e l e c t r o c u t e d when he t r i e d t o move i t t o t r y t o 
p r e v e n t i t from c o n t a c t i n g t h a t machine. 

"  

"Now, we've sued B l a c k W a r r i o r f o r one reason. 
That reason i s r i g h t here. In t h i s t r i a l , you're 
g o i n g t o hear about the [NESC]. I t ' s a b i g , o l d 
book of s t a n d a r d s t h a t e l e c t r i c companies adhere t o . 
At the bottom of t h i s p i e c e of paper, bottom [of] 
t h i s p o s t e r b o a r d here i s one of the t a b l e s t h a t 
t e l l s the s t a n d a r d s t h a t e l e c t r i c companies are 
supposed t o adhere t o and i t t e l l s you how h i g h 
t h e s e l i n e s are supposed t o be, and depending on 
where they are and how much e l e c t r i c i t y i s r u n n i n g 
t hrough them. We're g o i n g t o get i n t o t h a t i n g r e a t 
d e t a i l t hroughout the week. 

"I want you t o remember t h i s , i t ' s got t o be 18 
and a h a l f f e e t t a l l . I t ' s got a l o t of e l e c t r i c i t y 
r u n n i n g through i t . I f i t ' s the n e u t r a l , i t ' s g o t t a 
be 16 f e e t t a l l . We're g o i n g t o t a l k a l o t about  
t h a t . The reason we sued them i s because of t h i s  
p a r t i c u l a r code, because they f a i l e d t o l i v e up t o 
t h a t s t a n d a r d . " 
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(Emphasis added.) 

B l a c k W a r r i o r moved f o r a judgment as a ma t t e r of law 

("JML") a t the c l o s e of a l l the e v i d e n c e . F o l l o w i n g the 

d e n i a l of t h a t motion, the t r i a l c o u r t charged the j u r y on the 

duty owed by B l a c k W a r r i o r as i t r e l a t e s t o n o t i c e : 

" L a d i e s and gentlemen of the j u r y , [ B l a c k 
W a r r i o r ] i s not an i n s u r e r of the s a f e t y of the 
p l a i n t i f f nor i s i t under o b l i g a t i o n t o s a f e g u a r d 
i t s w i r e s t h a t by no p o s s i b i l i t y can i n j u r y r e s u l t 
t h e r e f r o m . [ B l a c k W a r r i o r ] o n l y had a duty t o ta k e 
p r e c a u t i o n s or remedy d e f e c t s w i t h r e s p e c t t o i t s 
power l i n e s i f i t had a c t u a l or c o n s t r u c t i v e n o t i c e 
of the d e f e c t or a c t u a l or c o n s t r u c t i v e knowledge of 
f a c t s t h a t would g i v e i t reason t o a n t i c i p a t e t h a t 
a person might come i n c o n t a c t w i t h a power l i n e . 

" I f you f i n d t h a t [ B l a c k W a r r i o r ] d i d not have 
a c t u a l or c o n s t r u c t i v e n o t i c e of a d e f e c t i n t h i s 
power l i n e t h a t would g i v e i t reason t o a n t i c i p a t e 
a p e r s o n might come i n c o n t a c t w i t h the power l i n e , 
you must f i n d f o r [ B l a c k W a r r i o r ] . " 

The j u r y r e t u r n e d a v e r d i c t f o r McCarter. B l a c k W a r r i o r ' s 

postjudgment motion f o r a JML was o v e r r u l e d , and B l a c k W a r r i o r 

appealed. 

B l a c k W a r r i o r contended i n i t s JML motions, as i t does on 

a p p e a l , t h a t t h e r e was no e v i d e n c e , l e t alone s u b s t a n t i a l 

e v i d e n c e , i n d i c a t i n g " t h a t B l a c k W a r r i o r had a c t u a l or 

c o n s t r u c t i v e n o t i c e t h a t the h e i g h t of the power l i n e was 

d e f e c t i v e l y low so as t o g i v e B l a c k W a r r i o r reason t o 
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a n t i c i p a t e t h a t a p e r s o n , such as [ M c C a r t e r ] , might come i n 

c o n t a c t w i t h the power l i n e . " A l t h o u g h B l a c k W a r r i o r argues 

on appe a l b o t h t h a t e v i d e n c e of i t s l i a b i l i t y was i n s u f f i c i e n t 

t o p r e s e n t a j u r y q u e s t i o n and t h a t the v e r d i c t was a g a i n s t 

the weight and preponderance of the e v i d e n c e , the r e s o l u t i o n 

of t h i s case t u r n s on the s u f f i c i e n c y of the e v i d e n c e . 

I I . D i s c u s s i o n 

"'[T]he de novo " s t a n d a r d by which we r e v i e w a r u l i n g on 

a motion f o r a JML i s ' " m a t e r i a l l y i n d i s t i n g u i s h a b l e from the 

s t a n d a r d by which we r e v i e w a summary judgment."'"'" McGee v.  

McGee, 91 So. 3d 659, 663-64 ( A l a . 2012) ( q u o t i n g G l a s s v.  

Birmingham Southern R.R., 982 So. 2d 504, 506 ( A l a . 2007), 

q u o t i n g i n t u r n B a i l e y v. F a u l k n e r , 940 So. 2d 247, 249 ( A l a . 

2006)). "'When the movant makes a p r i m a f a c i e showing t h a t 

t h e r e i s no genuine i s s u e of m a t e r i a l f a c t , the burden s h i f t s 

t o the nonmovant t o p r e s e n t s u b s t a n t i a l e v i d e n c e c r e a t i n g such 

an i s s u e . ' " P i t t m a n v. U n i t e d T o l l Sys., LLC, 882 So. 2d 842, 

844 ( A l a . 2003) ( q u o t i n g Hobson v. American Cast I r o n P i p e 

Co., 690 So. 2d 341, 344 ( A l a . 1997)). " ' " S u b s t a n t i a l 

e v i d e n c e " i s "evidence of such weight and q u a l i t y t h a t f a i r -

minded persons i n the e x e r c i s e of i m p a r t i a l judgment can 
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r e a s o n a b l y i n f e r the e x i s t e n c e of the f a c t sought t o be 

p r o v e d . " ' " Long v. Wade, 980 So. 2d 378, 383 ( A l a . 2007) 

( q u o t i n g Kmart Corp. v. B a s s e t t , 769 So. 2d 282, 284 ( A l a . 

2000), q u o t i n g i n t u r n West v. Founders L i f e Assurance Co. of  

F l o r i d a , 547 So. 2d 870, 871 ( A l a . 1989)). " F u r t h e r , t h i s 

C o urt has s t a t e d t h a t ' " [ e ] v i d e n c e s u p p o r t i n g n o t h i n g more 

than s p e c u l a t i o n , c o n j e c t u r e , or a guess does not r i s e t o the 

l e v e l of s u b s t a n t i a l e v i d e n c e . " ' " S t a t e Farm F i r e & Cas. Co.  

v. Shady Grove B a p t i s t Church, 838 So. 2d 1039, 1041 ( A l a . 

2002) ( q u o t i n g McGinnis v. Jim W a l t e r Homes, I n c . , 800 So. 2d 

140, 145 ( A l a . 2001), q u o t i n g i n t u r n B r u s h w i t z v. E z e l l , 757 

So. 2d 423, 432 ( A l a . 2000)). 

"While t h i s C ourt has l o n g h e l d t h a t companies 
engaged i n the d i s t r i b u t i o n of e l e c t r i c i t y are not 
s u b j e c t t o s t r i c t l i a b i l i t y i t has h e l d : 

"'"The duty of an e l e c t r i c company, i n 
c o n v e y i n g a c u r r e n t of h i g h p o t e n t i a l , t o 
e x e r c i s e commensurate care under the 
c i r c u m s t a n c e s , r e q u i r e s i t t o i n s u l a t e i t s 
w i r e s , and t o use r e a s o n a b l e care t o keep 
the same i n s u l a t e d , wherever i t may 
r e a s o n a b l y be a n t i c i p a t e d t h a t p e r s o n s , 
p u r s u i n g b u s i n e s s or p l e a s u r e , may come i n 
c o n t a c t t h e r e w i t h . ..."' 

" C u r t i s on Law of E l e c t r i c i t y , § 510 (as quoted i n 
Alabama Power Co. v. M o s l e y , 294 A l a . 394, 400, 318 
So. 2d 260, 264 (1975)); see Alabama Power Co. v.  
A l e x a n d e r , 370 So. 2d 252, 254 ( A l a . 1979). ..." 
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Cherokee E l e c . Coop. v. Cochran, 706 So. 2d 1188, 1192 ( A l a . 

1997) (emphasis added). "The o b l i g a t i o n of the e l e c t r i c 

company t o i n s u l a t e i s not a b s o l u t e , but a l t e r n a t i v e , i n i t s 

n a t u r e . ' E i t h e r the w i r e must be i n s u l a t e d , or i t must be so  

l o c a t e d as t o be, c o m p a r a t i v e l y s p e a k i n g , h a r m l e s s . ' " Dwight  

Mfg. Co. v. Word, 200 A l a . 221, 224, 75 So. 979, 982 

( 1 9 1 7 ) ( q u o t i n g C u r t i s on Law of E l e c t r i c i t y § 511 (emphasis 

added)). 

O r d i n a r i l y , the e x i s t e n c e of a duty i s a q u e s t i o n of law, 

and a t r i a l c o u r t ' s r u l i n g on a q u e s t i o n of law i s r e v i e w e d de  

novo. Ex p a r t e Farmers Exch. Bank, 783 So. 2d 24, 27 ( A l a . 

2000) . However, "'[w]here the f a c t s , upon which the e x i s t e n c e 

of a duty depends, are d i s p u t e d , the f a c t u a l d i s p u t e i s f o r 

r e s o l u t i o n by the j u r y . ' " Bush v. Alabama Power Co., 457 So. 

2d 350, 354 ( A l a . 1984) ( q u o t i n g Alabama Power Co. v.  

A l e x a n d e r , 370 So. 2d 252, 254 ( A l a . 1979)). 

Whether B l a c k W a r r i o r ' s l i n e s were, i n f a c t , " d e f e c t i v e l y 

low" was s h a r p l y d i s p u t e d a t t r i a l . W itnesses f o r B l a c k 

W a r r i o r t e s t i f i e d t h a t measurements were taken of B l a c k 

W a r r i o r ' s l i n e s i m m e d i a t e l y a f t e r the a c c i d e n t and t h a t the 

l o w e s t w i r e was found t o be 16'2" above the roadway. 
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McCa r t e r , on the o t h e r hand, p r e s e n t e d w i t n e s s e s who t e s t i f i e d 

t h a t the n e u t r a l l i n e would not have c l e a r e d the s h u t t l e buggy 

at 14'8". However, B l a c k W a r r i o r argues t h a t , even assuming 

the a c c u r a c y of M c C a r t e r ' s w i t n e s s e s , McCarter f a i l e d t o 

p r e s e n t s u b s t a n t i a l e v i d e n c e t h a t B l a c k W a r r i o r had 

c o n s t r u c t i v e n o t i c e 1 of the d e f e c t so as t o f a s t e n l i a b i l i t y 

on B l a c k W a r r i o r f o r M c C a r t e r ' s c o n t a c t w i t h i t s power l i n e . 

We agree w i t h B l a c k W a r r i o r . 

As e v i d e n c e of n o t i c e , McCarter r e l i e d on t e s t i m o n y 

p r e s e n t e d by B l a c k W a r r i o r . S p e c i f i c a l l y , E a r n e s t B r y a n t , a 

r e p r e s e n t a t i v e of B l a c k W a r r i o r , t e s t i f i e d t h a t he had 

t r a v e l e d underneath the power l i n e s a t the a c c i d e n t s i t e on 

h i s way t o work a t a p p r o x i m a t e l y 6:30 a.m. on the day of the 

a c c i d e n t . A l t h o u g h B r y a n t t e s t i f i e d t h a t the l i n e s were a t  

the p r o p e r h e i g h t a t 6:30 a.m., McCarter contends t h a t 

B r y a n t ' s t e s t i m o n y p r e s e n t s s u b s t a n t i a l e v i d e n c e t h a t B l a c k 

W a r r i o r had c o n s t r u c t i v e knowledge t h a t the l i n e s were not a t 

the p r o p e r h e i g h t . A c c o r d i n g t o M c C a r t e r , the j u r y was f r e e 

t o i g n o r e B r y a n t ' s t e s t i m o n y t o the e x t e n t i t tended t o 

e s t a b l i s h the compliance of the l i n e s b u t, n e v e r t h e l e s s , t o 

1 M c C a r t e r concedes t h a t B l a c k W a r r i o r d i d not have a c t u a l 
n o t i c e of any d e f e c t . 
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conclude t h a t B r y a n t saw, or t h a t he s h o u l d have seen, t h a t 

the l i n e s were not i n compliance w i t h NESC s t a n d a r d s . In 

p a r t i c u l a r , McCarter s t a t e s t h a t , " g i v e n t h a t B l a c k W a r r i o r ' s 

c o r p o r a t e r e p r e s e n t a t i v e t e s t i f i e d t h a t the l i n e s were 

i n s p e c t e d t h a t morning, B l a c k W a r r i o r s h o u l d have known the 

l i n e s were too low." M c C a r t e r ' s b r i e f , a t 33. In response t o 

t h i s argument, B l a c k W a r r i o r contends t h a t such a c o n c l u s i o n 

can be reached o n l y by i m p r o p e r l y s t a c k i n g i n f e r e n c e s . We 

agree w i t h B l a c k W a r r i o r . 

"An ' i n f e r e n c e ' i s a r e a s o n a b l e d e d u c t i o n of 
f a c t , unknown or unproved, from a f a c t t h a t i s known 
or proved. See, Malone F r e i g h t L i n e s , I n c . v.  
McC a r d l e , 277 A l a . 100, 167 So. 2d 274 (1964). 
'[A]n i n f e r e n c e cannot be d e r i v e d from another 
i n f e r e n c e . ' Malone, 277 A l a . a t 107, 167 So. 2d a t 
281. An i n f e r e n c e must be based on a known or  
pro v e d f a c t . I d . " 

K h i r i e h v. S t a t e Farm Mut. Auto. I n s . Co., 594 So. 2d 1220, 

1224 ( A l a . 1992) (emphasis added). 

McCarter i n f e r s B l a c k W a r r i o r ' s knowledge of a d e f e c t i n 

the l i n e s from the f a c t t h a t B r y a n t f a i l e d t o n o t i c e such a 

d e f e c t on the morning of the a c c i d e n t . However, t h a t 

i n f e r e n c e depends, i n t u r n , on whether the l i n e s were -- i n 

f a c t -- below NESC s t a n d a r d s a t 6:30 a.m. McCarter i n f e r s 

t h a t the l i n e s were low a t 6:30 a.m., a p p a r e n t l y o n l y because 
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they were a l l e g e d l y low t h a t a f t e r n o o n when the a c c i d e n t 

o c c u r r e d . However, the s t a t e of the l i n e s a t 6:30 a.m. i s a 

m a t t e r i n hot d i s p u t e , r a t h e r than a "known or proven f a c t . " 

In t h a t c o n n e c t i o n , B l a c k W a r r i o r p r e s e n t e d the t e s t i m o n y 

of i t s s a f e t y and f l e e t - m a i n t e n a n c e d i r e c t o r , Robert T u t t , who 

i n v e s t i g a t e d the scene i m m e d i a t e l y a f t e r the a c c i d e n t . 

A c c o r d i n g t o h i s u n c o n t r o v e r t e d t e s t i m o n y , he d i s c o v e r e d a gap 

of 5" t o 8" a t the base of the p o l e b e a r i n g the power l i n e s , 

i n d i c a t i n g t h a t the p o l e had r e c e n t l y been f o r c e d over i n the 

d i r e c t i o n of the highway. T h i s c o n d i t i o n , he s t a t e d , caused 

the top of the p o l e t o l e a n toward the highway by 12" or more, 

r e s u l t i n g i n a l o w e r i n g of the l i n e s over the roadway. 

A c c o r d i n g t o T u t t , t h e r e was "no t r a s h or d e b r i s " i n the gap, 

which i n d i c a t e d t h a t the p o l e had been " f r e s h l y moved." He 

o p i n e d t h a t the p o l e s h i f t was most l i k e l y caused by a " l a r g e 

p i e c e of equipment" g e t t i n g i n t o the l i n e s . Indeed, B r y a n t , 

h i m s e l f , was c a l l e d t o the a c c i d e n t scene and a l l e g e d l y found 

the l i n e s " n o t i c e a b l y l o w e r " than they had been a t 6:30 a.m. 

No i n f e r e n c e of knowledge of inadequate c l e a r a n c e can, 

t h e r e f o r e , be d e r i v e d from B r y a n t ' s t r a v e l i n g underneath the 

l i n e s a t 6:30 a.m. on the day of the a c c i d e n t . 
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In s u p p o r t of h i s p o s i t i o n on the n o t i c e i s s u e , McCarter 

r e l i e s on a number of cases from t h i s C o u r t , namely, C e n t r a l  

Alabama E l e c t r i c C o o p e r a t i v e v. Tapley, 546 So. 2d 371 ( A l a . 

1989) ( d i s a p p r o v e d of on u n r e l a t e d grounds by Robbins v.  

Sanders, 927 So. 2d 777 ( A l a . 2005)); Alabama Power Co. v.  

Capps, 519 So. 2d 1328 ( A l a . 1988); Alabama Power Co. v.  

C a n t r e l l , 507 So. 2d 1295 ( A l a . 1986); Alabama Power Co. v.  

Brooks, 479 So. 2d 1169 ( A l a . 1985); and Bush v. Alabama Power 

Co. , 457 So. 2d 350 ( A l a . 1984). However, these cases are 

d i s t i n g u i s h a b l e . 

In Tapley, Wendall M. Tapley, "a t r u c k d r i v e r employed by 

D i v e r s i f i e d Support S e r v i c e s t o h a u l a s p h a l t and r e l a t e d 

m a t e r i a l s t o and from an a s p h a l t p l a n t , was k i l l e d when he 

r a i s e d the ' t r a i l e r dump' of h i s t r a c t o r - t r a i l e r r i g i n t o an 

u n i n s u l a t e d e l e c t r i c d i s t r i b u t i o n l i n e ... owned by CAEC 

[ C e n t r a l Alabama E l e c t r i c C o o p e r a t i v e ] . " 546 So. 2d a t 373. 

The a c c i d e n t happened on the premises of the a s p h a l t p l a n t 

l e s s than a week a f t e r CAEC had i n s t a l l e d the l i n e . I d . At 

the time the l i n e was i n s t a l l e d , CAEC knew t h a t i t c o u l d not 

i n s t a l l i t s l i n e a c r o s s areas of the p l a n t where "dumping was 

o b v i o u s l y t a k i n g p l a c e , " because of the h e i g h t of u n l o a d i n g 
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dump t r u c k s . 546 So. 2d a t 374 (emphasis added). 

Consequently, CAEC's o f f i c i a l s d e c i d e d t o s t r i n g the " l i n e 

a c r o s s the roadway t o the a s p h a l t p l a n t " where the a c c i d e n t 

o c c u r r e d , i d . , a t an e l e v a t i o n " w e l l below the h e i g h t t o which 

the t r u c k beds were r a i s e d , " d e s p i t e "knowing t h a t t r u c k beds 

were r a i s e d i n s e v e r a l l o c a t i o n s on the p r e m i s e s . " 546 So. 2d 

at 380 (emphasis added). Under such f a c t s , t h i s C ourt h e l d 

t h a t a j u r y q u e s t i o n was p r e s e n t e d as t o f o r e s e e a b i l i t y and 

n o t i c e . 546 So. 2d a t 379. 

The f a c t s i n Capps were s i m i l a r . That case i n v o l v e d a 

dump-truck o p e r a t o r who was f a t a l l y e l e c t r o c u t e d on the 

premises of a "sand and g r a v e l m i n i n g o p e r a t i o n , " 519 So. 2d 

at 1329, when he r a i s e d the bed of h i s t r u c k i n t o a power l i n e 

owned and o p e r a t e d by Alabama Power Company ("APCo"). 

R e j e c t i n g APCo's argument t h a t the j u r y v e r d i c t i n f a v o r of 

the a d m i n i s t r a t r i x of the o p e r a t o r ' s e s t a t e was c o n t r a r y t o 

the w e i ght and preponderance of the e v i d e n c e , t h i s C ourt 

s t a t e d : 

"[APCo] u n d i s p u t e d l y knew t h a t the l a r g e items of 
equipment were p r e s e n t i n the v i c i n i t y of the l i n e s . 
These l i n e s were i n s t a l l e d s p e c i f i c a l l y t o s e r v e  
t h i s m i n i n g o p e r a t i o n . Indeed, a l a r g e p i e c e of 
equipment had t o r n down the l i n e s about 200 yards 
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from the s i t e of t h i s p a r t i c u l a r o c c u r r e n c e l e s s 
than two months e a r l i e r . " 

519 So. 2d a t 1329 (emphasis added). 

Brooks a l s o i n v o l v e d a j u r y v e r d i c t a g a i n s t APCo i n an 

a c t i o n by an equipment o p e r a t o r who was i n j u r e d when he r a i s e d 

the equipment he was o p e r a t i n g i n t o APCo's power l i n e . The 

p l a i n t i f f was George Brooks, who was o p e r a t i n g a "mobile 

d r i l l i n g r i g " on the premises of a m i n i n g company i n 

c o n n e c t i o n w i t h h i s employment. 479 So. 2d a t 1171. The 

a c c i d e n t o c c u r r e d on a p a r t of a d r i v e w a y r u n n i n g t o the shop 

a r e a of the p r e m i s e s . I d . a t 1174. Some years b e f o r e the 

a c c i d e n t , "APCo [had] r a i s e d an a d j a c e n t span of l i n e s t o 

a l l o w adequate c l e a r a n c e f o r l a r g e t r u c k s t r a v e l i n g on t h i s 

d r iveway t o and from the [mining] p i t . " 479 So. 2d a t 1174 

(emphasis added). The l i n e on which Brooks was i n j u r e d had 

not been r a i s e d , a l t h o u g h the driveway t h a t ran under i t was 

p a r t of the driveway r u n n i n g underneath the a d j a c e n t l i n e s 

t h a t had been r a i s e d . Under these f a c t s , the Court c o n c l u d e d 

t h a t " r e a s o n a b l e men c o u l d d i f f e r as t o whether APCo had 

s u f f i c i e n t n o t i c e so as t o have a n t i c i p a t e d t h a t employees ... 

might o p e r a t e , s e r v i c e , r e f u e l , or r e p a i r t h e i r m i n i n g 

equipment, i n c l u d i n g the s u b j e c t d r i l l i n g r i g , i n the shop 
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area w i t h i n c l o s e p r o x i m i t y t o the u n i n s u l a t e d l i n e . " I d . a t 

1174-75. 

In C a n t r e l l , a f a t a l e l e c t r o c u t i o n o c c u r r e d d u r i n g the 

decedent's attempt t o remove a 30' t e l e v i s i o n antenna from the 

r o o f of an apartment b u i l d i n g , which was l o c a t e d w i t h i n 9' of 

APCo's power l i n e . 507 So. 2d a t 1296. 2 A p p l y i n g the then 

a p p l i c a b l e " s c i n t i l l a r u l e , " t h i s C ourt h e l d t h a t a j u r y 

q u e s t i o n as t o APCo's duty t o i n s u l a t e the power l i n e was 

p r e s e n t e d by the f o l l o w i n g f a c t s : 

" [ A ] n aluminum antenna, s e t up on an apartment 
b u i l d i n g and near an u n i n s u l a t e d power l i n e might be 
r e a s o n a b l y f o r e s e e a b l e as an o b j e c t which c o u l d be 
e n e r g i z e d i f i t touched the power l i n e ; t h i s 
apartment was on the main s t r e e t of S p r i n g v i l l e , 
Alabama, and b o t h the power l i n e and the antenna 
c o u l d be c l e a r l y viewed from the s t r e e t ; t h e r e are 
two e l e c t r i c meters, owned by APCo, on the s i d e of 
the b u i l d i n g a few f e e t from where the antenna was 
l o c a t e d , and the j u r y c o u l d have found t h a t t o 
examine the meters i t would be n e c e s s a r y f o r anyone 
w a l k i n g from the s t r e e t t o pass by the antenna; 
t e s t i m o n y was g i v e n t h a t APCo meter r e a d e r s had been 
seen i n the neighborhood; and t h a t the antenna had 
been i n p l a c e about two y e a r s . " 

507 So. 2d a t 1297-98. 

F i n a l l y , i n Bush, t h i s Court r e v e r s e d a summary judgment 

i n f a v o r of APCo i n an a c t i o n a g a i n s t i t f o r i n j u r i e s 

2The power l i n e was a p p r o x i m a t e l y 25' above the ground. 
507 So. 2d a t 1296. 
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s u s t a i n e d by two workers a t the Country Club of M o b i l e ("the 

Club") i n c o n n e c t i o n w i t h an o p e r a t i o n t o r e p l a c e b u l b s i n the 

l i g h t s over the outdoor t e n n i s c o u r t . The o p e r a t i o n had 

o c c a s i o n e d the c o n s t r u c t i o n of a m e t a l s c a f f o l d 33'3" h i g h f o r 

the purpose of r e a c h i n g the b u l b s , which were s i t u a t e d " a t 

v a r i o u s s p o t s around the t e n n i s c o u r t s . " 457 So. 2d a t 354. 

The workers were e l e c t r o c u t e d when the s c a f f o l d they were 

p u s h i n g c o n t a c t e d APCo's power l i n e , l o c a t e d " a p p r o x i m a t e l y 30 

f e e t above the l e v e l of the t e n n i s c o u r t . " 457 So. 2d a t 352. 

On the i s s u e whether " i t was f o r e s e e a b l e t h a t persons would 

come i n t o c o n t a c t w i t h the e l e c t r i c a l w i r e s which s t r e t c h e d 

a c r o s s the t e n n i s c o u r t , " t h i s C o u r t s t a t e d : 

" I t i s u n d i s p u t e d t h a t the t e n n i s c o u r t s and the 
l i g h t s f o r the c o u r t s had been i n p l a c e s i n c e the 
1960's. I t i s a l s o u n d i s p u t e d t h a t the power 
company had been out t o the s i t e t o work on the 
s w i t c h i n t o which t h i s system of w i r e s i s a t t a c h e d . 
The s w i t c h i s l o c a t e d on a p o l e i n one c o r n e r of the 
t e n n i s c o u r t s , and, from the s w i t c h and t h i s p o l e , 
i t i s p o s s i b l e t o see the t e n n i s c o u r t l a y o u t , the 
l i g h t s , and the system of w i r e s . A d d i t i o n a l l y , the 
power company had been on the s i t e t o do e x t e n s i v e 
r e p a i r s t o t h i s system a f t e r H u r r i c a n e F r e d e r i c came 
through i n September 1979. T h i s a c c i d e n t o c c u r r e d 
l e s s than seven months l a t e r . 

"... The r e c o r d shows t h a t the w i r e s c r o s s e d 
over the t e n n i s c o u r t a r e a , and t h a t t h e r e were 
l i g h t s a t v a r i o u s s p o t s around the t e n n i s c o u r t s . 
The l i g h t s were atop p o l e s 25 t o 35 f e e t i n h e i g h t . 
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Whether the power company, under these f a c t s , s h o u l d  
have f o r e s e e n t h a t someone would come i n c o n t a c t  
w i t h i t s u n i n s u l a t e d w i r e s w h i l e r e p a i r i n g the  
l i g h t s i s p u r e l y a q u e s t i o n of f a c t . " 

457 So. 2d a t 354 (emphasis added). 

None of these cases i n v o l v e d an i s s u e , as does t h i s one, 

of d i s p l a c e m e n t of a power l i n e by an unknown agency 

independent of the power company b e f o r e the a c c i d e n t i n 

q u e s t i o n . Thus, t h e y are not c o n t r o l l i n g here. 

B l a c k W a r r i o r p r e s e n t e d prima f a c i e e v i d e n c e t h a t i t had 

no knowledge of the a l l e g e d d e f e c t i n i t s l i n e s b e f o r e the 

a c c i d e n t . Consequently, the burden then s h i f t e d t o McCarter 

t o p r e s e n t s u b s t a n t i a l e v i d e n c e c r e a t i n g an i s s u e as t o such 

n o t i c e . P i t t m a n , 882 So. 2d a t 844. However, the o n l y 

e v i d e n c e p r e s e n t e d as t o when the l i n e s a l l e g e d l y came t o be 

below NESC s t a n d a r d s amounted t o s p e c u l a t i o n and c o n j e c t u r e . 

McCarter p r e s e n t e d no s u b s t a n t i a l e v i d e n c e from which i t c o u l d 

be i n f e r r e d t h a t the l i n e s were d e f e c t i v e l y low when B r y a n t 

passed under them a t 6:30 a.m. or a t any time of s u f f i c i e n t 

d u r a t i o n t o g i v e B l a c k W a r r i o r n o t i c e of the a l l e g e d d e f e c t . 

The t r i a l c o u r t e r r e d , t h e r e f o r e , i n d enying B l a c k W a r r i o r ' s 

motion f o r a JML. 
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For the f i r s t time on a p p e a l , M c Carter attempts t o i n v o k e 

the d o c t r i n e of r e s i p s a l o q u i t u r t o s u p p o r t the j u r y ' s 

v e r d i c t . He now proposes t h a t i t was the n e u t r a l l i n e t h a t he 

touched, which had, f o r unknown reasons, become charged w i t h 

e l e c t r i c i t y , r e s u l t i n g i n h i s i n j u r i e s . R e l y i n g on George v.  

Alabama Power Co., 13 So. 3d 360 ( A l a . 2008), he now a s s e r t s 

t h a t he was not r e q u i r e d t o prove n o t i c e as d i s c u s s e d above, 

because, he says, the j u r y c o u l d p r o p e r l y have c o n c l u d e d t h a t 

the f a c t s of t h i s case gave r i s e t o a presumption of 

n e g l i g e n c e , which B l a c k W a r r i o r f a i l e d t o r e b u t . However, 

McCarter cannot now r e l y on the d o c t r i n e of r e s i p s a l o q u i t u r . 

To be s u r e , t h i s Court d i d h o l d i n George t h a t the 

d o c t r i n e of r e s i p s a l o q u i t u r was a p p l i c a b l e i n an 

e l e c t r o c u t i o n a c c i d e n t i n v o l v i n g the apparent e n e r g i z a t i o n of 

a n e u t r a l l i n e through some agency unknown t o the p l a i n t i f f . 

More s p e c i f i c a l l y , i t h e l d t h a t the d o c t r i n e a p p l i e d t o 

p r e c l u d e a summary judgment f o r APCo on the p l a i n t i f f ' s 

n e g l i g e n c e c l a i m . George, however, i s i n a p p o s i t e f o r a number 

of r e a s o n s . 

In George, f o r example, the p l a i n t i f f ' s t h e o r y of the 

case was t h a t he touched a n e u t r a l l i n e and was i n j u r e d 
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because the e l e c t r i c a l system was not f u n c t i o n i n g p r o p e r l y f o r 

a reason, or reasons, upon which t h e r e had been no p r o o f . By 

c o n t r a s t , M c C a r t e r ' s t h e o r y of the case i n the t r i a l c o u r t -¬

as w e l l i l l u s t r a t e d i n h i s opening argument -- was merely t h a t 

he touched a p r i m a r y l i n e because the l i n e s were lower than 

the NESC r e q u i r e d . In George, i t was " u n d i s p u t e d t h a t , i n a 

p r o p e r l y f u n c t i o n i n g e l e c t r i c a l - d i s t r i b u t i o n system i n which 

the n e u t r a l w i r e i s p r o p e r l y grounded, the n e u t r a l w i r e cannot 

become e n e r g i z e d and, t h u s , one who touches i t w i l l not be 

i n j u r e d . " 13 So. 3d a t 360. In s h o r t , t h i s case was not 

t r i e d on the t h e o r y t h a t M cCarter was i n j u r e d by t o u c h i n g the 

n e u t r a l l i n e . 

" [ I ] t i s a w e l l - s e t t l e d r u l e t h a t p a r t i e s are r e s t r i c t e d 

t o the t h e o r y on which a cause i s p r o s e c u t e d or defended i n 

the c o u r t below. Where b o t h p a r t i e s adopt a p a r t i c u l a r t h e o r y 

they w i l l not be p e r m i t t e d t o d e p a r t t h e r e f r o m when the case 

i s brought up f o r a p p e l l a t e r e v i e w . " Inter-Ocean I n s . Co. v.  

Banks, 268 A l a . 25, 27, 104 So. 2d 836, 837 (1958). 

A d d i t i o n a l l y , the j u r y i n t h i s case was not i n s t r u c t e d on 

the d o c t r i n e of r e s i p s a l o q u i t u r , no e v i d e n c e was p r e s e n t e d 

on which such an i n s t r u c t i o n c o u l d have been p r e d i c a t e d , and 
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McCarter has not undertaken t o c h a l l e n g e the manner i n which 

the j u r y was i n s t r u c t e d . I t i s a f a m i l i a r p r i n c i p l e t h a t 

" [ u ] n c h a l l e n g e d j u r y i n s t r u c t i o n s become the law of the case," 

and " [ t ] h e j u r y i s bound t o f o l l o w such i n s t r u c t i o n s , even i f 

they are e r r o n e o u s . " C l a r k v. B l a c k , 630 So. 2d 1012, 1017 

( A l a . 1993). A d d i t i o n a l l y , " j u r i e s are presumed t o have 

f o l l o w e d the t r i a l c o u r t ' s i n s t r u c t i o n s . " Ex p a r t e L o g g i n s , 

771 So. 2d 1093, 1108 ( A l a . 2000). Thus, as i n s t r u c t e d i n 

t h i s case, the j u r y c o u l d not have based i t s v e r d i c t on the 

a p p l i c a t i o n of the d o c t r i n e of res i p s a l o q u i t u r , and i t 

cannot be presumed t h a t i t d i d so. The d o c t r i n e of r e s i p s a  

l o q u i t u r does not a p p l y t o r e l i e v e McCarter of the burden of 

p r o v i n g n o t i c e . 

I I I . C o n c l u s i o n 

In c o n c l u s i o n , McCarter f a i l e d t o p r e s e n t s u b s t a n t i a l 

e v i d e n c e t h a t B l a c k W a r r i o r had c o n s t r u c t i v e knowledge of the 

a l l e g e d d e f e c t i n i t s l i n e s b e f o r e the time of the a c c i d e n t . 

The t r i a l c o u r t e r r e d , t h e r e f o r e , i n denying B l a c k W a r r i o r ' s 

motion f o r a JML. The judgment i s r e v e r s e d and the case i s 

remanded f o r the e n t r y of an o r d e r c o n s i s t e n t w i t h t h i s 

o p i n i o n . 
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REVERSED AND REMANDED. 

Malone, C.J., and B o l i n , Murdock, and Main, J J . , concur. 
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