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Randall Boudreaux, M.D., et a l . 

v. 

Paula Pettaway, as administratrix of the Estate of Paulett 
Pettaway H a l l , deceased 

Appeal from Mobile C i r c u i t Court 
(CV-07-901577) 

SHAW, J u s t i c e . 

R a n d a l l Boudreaux, M.D., Don Ortego, and C o a s t a l 

A n e s t h e s i a , P.C. ( " C o a s t a l " ) , a p p e a l from a $4,000,000 

judgment, f o l l o w i n g a r e m i t t i t u r of a $20,000,000 j u r y 

v e r d i c t , a g a i n s t them and i n f a v o r of P a u l a Pettaway, as 
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a d m i n i s t r a t r i x of the e s t a t e of P a u l e t t Pettaway H a l l , 

deceased, on her w r o n g f u l - d e a t h / m e d i c a l - m a l p r a c t i c e c l a i m . We 

a f f i r m . 

F a c t s and P r o c e d u r a l H i s t o r y 1 

Boudreaux i s a l i c e n s e d , b o a r d - c e r t i f i e d a n e s t h e s i o l o g i s t 

and a p r i n c i p a l of C o a s t a l ; Ortego i s a c e r t i f i e d r e g i s t e r e d 

nurse a n e s t h e t i s t and an employee of C o a s t a l . C o a s t a l i s the 

e x c l u s i v e p r o v i d e r of a n e s t h e s i a a t S p r i n g h i l l Memorial 

H o s p i t a l i n M o b i l e ( " S p r i n g h i l l " ) . 2 

I n January 2006, H a l l , a 3 2 - y e a r - o l d mother who had 

p r e v i o u s l y undergone g a s t r i c - b y p a s s s u r g e r y and who p r e s e n t e d 

a t S p r i n g h i l l w i t h c o m p l a i n t s of nausea, v o m i t i n g , and 

abdominal p a i n , underwent an e x p l o r a t o r y laporotomy a t 

1 G i v e n t h a t the p r e s e n t a p p e a l a r i s e s from the d e n i a l of 
a motion f o r a new t r i a l , the f a c t s p r e s e n t e d here are those 
g l e a n e d from r e v i e w i n g the e v i d e n c e i n the l i g h t most 
f a v o r a b l e t o Pettaway, the nonmovant. See Zanaty R e a l t y , I n c .  
v. W i l l i a m s , 935 So. 2d 1163, 1166-67 ( A l a . 2005) ("A motion 
f o r a new t r i a l t e s t s the weight and preponderance of the 
e v i d e n c e . K i n g Motor Co. [v. W i l s o n ] , 612 So. 2d [1153,] 1157 
[ ( A l a . 1993)]. A j u r y v e r d i c t i s e n t i t l e d t o a presumption of 
c o r r e c t n e s s , and t h i s C ourt w i l l not r e v e r s e the d e n i a l of a 
motion f o r a new t r i a l u n l e s s the e v i d e n c e , seen i n the l i g h t 
most f a v o r a b l e t o the nonmovant, shows t h a t the j u r y v e r d i c t 
was p l a i n l y and p a l p a b l y wrong. C h r i s t i a n s e n v. H a l l , 567 So. 
2d 1338, 1341 ( A l a . 1 9 9 0 ) . " ) . 

2 S p r i n g h i l l was not named as a defendant i n the u n d e r l y i n g 
a c t i o n . 
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S p r i n g h i l l , d u r i n g which Boudreaux and Ortego a d m i n i s t e r e d 

a n e s t h e s i a . H a l l d i e d f o l l o w i n g t h a t p r o c e d u r e , and Pettaway, 

H a l l ' s mother, was named a d m i n i s t r a t r i x of H a l l ' s e s t a t e . 

Pettaway sued Boudreaux, Ortego, and C o a s t a l ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as "the d e f e n d a n t s " ) , a l l e g i n g 

w r o n g f u l death. The case proceeded t o a j u r y t r i a l . The 

ev i d e n c e p r e s e n t e d tended t o e s t a b l i s h — and her m e d i c a l 

r e c o r d s r e f l e c t e d -- t h a t H a l l had numerous r i s k f a c t o r s 

p l a c i n g her i n the c a t e g o r y of p a t i e n t s w i t h a h i g h r i s k of 

pulmonary a s p i r a t i o n d u r i n g the a d m i n i s t r a t i o n of a n e s t h e s i a 

v i a r o u t i n e i n t u b a t i o n . D e s p i t e those r i s k f a c t o r s , however, 

Boudreaux and Ortego, who f a i l e d t o p h y s i c a l l y examine H a l l 

f o r the presence of a s p i r a t i o n r i s k s or t o r e v i e w her m e d i c a l 

r e c o r d s , employed a r o u t i n e a n e s t h e t i c i n d u c t i o n as p a r t of 

the i n t u b a t i o n p r o c e s s i n s t e a d of the rapid-sequence i n d u c t i o n 

r e q u i r e d f o r p a t i e n t s a t r i s k f o r a s p i r a t i o n . 3 D u r i n g the 

r o u t i n e i n d u c t i o n , H a l l a s p i r a t e d b i l e i n t o her l u n g s , 

3 I n r e a c h i n g the d e c i s i o n as t o the type of i n d u c t i o n 
p r ocedure t h a t would be used on H a l l , b o t h Boudreaux, who 
a l l e g e d l y a r r i v e d a t the h o s p i t a l o n l y minutes b e f o r e H a l l ' s 
s u r g e r y , and Ortego r e l i e d s o l e l y on a p r e - a n e s t h e s i a 
e v a l u a t i o n r e p o r t completed by another C o a s t a l employee, who 
was not named as a defendant i n the u n d e r l y i n g a c t i o n . 
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r e s u l t i n g i n a decrease i n her o x y g e n - s a t u r a t i o n l e v e l s and, 

u l t i m a t e l y , her death as a r e s u l t of a s p i r a t i o n p n e u m o n i t i s . 4 

At the c o n c l u s i o n of the case, the j u r y awarded Pettaway 

$20,000,000 i n damages. 

The defendants s u b s e q u e n t l y f i l e d a j o i n t motion s e e k i n g , 

a l t e r n a t i v e l y , a judgment as a m a t t e r of law, a new t r i a l , or 

a r e m i t t i t u r of the damages award. The t r i a l c o u r t d e n i e d the 

d e f e n d a n t s ' postjudgment motion, on the c o n d i t i o n t h a t 

Pettaway a c c e p t a r e m i t t i t u r of the j u r y v e r d i c t . 

S p e c i f i c a l l y , a p p l y i n g the g u i d e p o s t s e s t a b l i s h e d i n BMW of  

N o r t h America, I n c . v. Gore, 517 U.S. 559 (1996), and the 

f a c t o r s a r t i c u l a t e d i n Hammond v. C i t y of Gadsden, 493 So. 2d 

1374 ( A l a . 1986), and Green O i l Co. v. Hornsby, 539 So. 2d 218 

( A l a . 1989), the t r i a l c o u r t r e m i t t e d the $20,000,000 v e r d i c t 

t o $4,000,000, which Pettaway a c c e p t e d , and e n t e r e d a judgment 

i n Pettaway's f a v o r i n the reduced amount. The defendants 

j o i n t l y a p p e a l . 

4 D u r i n g h i s t r i a l t e s t i m o n y , Ortego conceded t h a t 
"pulmonary a s p i r a t i o n of g a s t r i c c o n t e n t s d u r i n g a n e s t h e s i a i s 
c o n s i d e r e d a p r e v e n t a b l e c o m p l i c a t i o n of a n e s t h e s i a . " He a l s o 
r e p e a t e d l y a d m i t t e d t h a t h i s conduct i n a d m i n i s t e r i n g 
a n e s t h e s i a t o H a l l amounted t o a b r e a c h of the a p p l i c a b l e 
s t a n d a r d of c a r e . 
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D i s c u s s i o n  

I . N e w - T r i a l Grounds 

On a p p e a l , the defendants a l l e g e numerous e r r o r s by the 

t r i a l c o u r t i n denying t h e i r postjudgment r e q u e s t f o r a new 

t r i a l . 

A. J u r o r M i sconduct 

The defendants i n i t i a l l y contend t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n when i t f a i l e d t o g r a n t a new t r i a l on 

the ground t h a t 9 of the 12 j u r o r s s e a t e d i n t h i s case 

a l l e g e d l y " suppressed m a t e r i a l i n f o r m a t i o n about t h e i r 

p e r s o n a l l i t i g a t i o n h i s t o r i e s . . . . " (Defendants' b r i e f , a t p. 

9.) The defendants argue t h a t the a l l e g e d l y s u p p r e s s e d 

i n f o r m a t i o n i n c l u d e d the f a c t t h a t s i x of the j u r o r s were 

p l a i n t i f f s i n p r i o r , u n d i s c l o s e d l i t i g a t i o n , which, the 

defendants argue, " l e d t o the s e l e c t i o n of a j u r y t h a t was 

s y m p a t h e t i c t o [Pettaway] and d o u b t l e s s p r e d i s p o s e d a g a i n s t 

Defendants." I d . 

Du r i n g v o i r d i r e , defense c o u n s e l asked the v e n i r e the 

f o l l o w i n g q u e s t i o n : 

" I need t o know a l i t t l e b i t about l a w s u i t s . 
We're not g o i n g t o get s p e c i f i c about them, I don't 
t h i n k , but I need t o know i f any of the j u r o r s or 
anyone i n your immediate f a m i l y [has] ever been a 
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p l a i n t i f f i n a l a w s u i t ; somebody t h a t f i l e s s u i t t o 
c o l l e c t money or t o s t r a i g h t e n out a boundary l i n e 
or a n y t h i n g l i k e t h a t . " 

In response, p r o s p e c t i v e j u r o r M.C. i n d i c a t e d t h a t , 

a p p r o x i m a t e l y 15 t o 18 years e a r l i e r , he had been the 

p l a i n t i f f i n a f r a u d case t h a t had proceeded t o a s u c c e s s f u l 

t r i a l ; p r o s p e c t i v e j u r o r A.D. d i s c l o s e d t h a t , a p p r o x i m a t e l y 

5 years e a r l i e r , she had been the p l a i n t i f f i n a s u i t 

r e s u l t i n g from an automobile a c c i d e n t ; p r o s p e c t i v e j u r o r D.A. 

d i s c l o s e d t h a t , a p p r o x i m a t e l y 3 years e a r l i e r , she had been 

the p l a i n t i f f i n a d i s c r i m i n a t i o n - r e l a t e d employment s u i t ; 

p r o s p e c t i v e j u r o r H.T.H. responded t h a t , the p r e v i o u s summer, 

she had f i l e d a s m a l l - c l a i m s a c t i o n ; and p r o s p e c t i v e j u r o r 

S.B. i n d i c a t e d t h a t i n 1997 she had f i l e d a p r e m i s e s - l i a b i l i t y 

a c t i o n a g a i n s t a commercial e s t a b l i s h m e n t as the r e s u l t of a 

f a l l . 

A f t e r r e c e i v i n g the f o r e g o i n g r e s p o n s e s , defense c o u n s e l 

then asked the f o l l o w i n g q u e s t i o n s of the v e n i r e : 

" A l l r i g h t . L e t ' s l o o k a t the o t h e r s i d e . Any of 
you ever been a defendant i n a l a w s u i t ? I know 
[ p r o s p e c t i v e j u r o r C.B.] has, but anyone e l s e who's 
ever been a defendant where somebody sued you t o 
c o l l e c t damages or make you move your fence or 
something l i k e t h a t ? Anybody? 

6 
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" I need t o ask a q u e s t i o n t h a t ' s k i n d of s i m i l a r 
t o one t h a t ' s been asked a l r e a d y . And o t h e r than 
[ p r o s p e c t i v e j u r o r K.H.] and [ p r o s p e c t i v e j u r o r 
M.C.], I need t o know i f any of you have ever had a 
d i s p u t e w i t h a d o c t o r or a h o s p i t a l t h a t went beyond 
b e i n g i n c o n v e n i e n c e d . I had t o w a i t . Something t h a t 
I c a l l i r r i t a t i o n , t h a t ' s the way I -- what I'm 
l o o k i n g f o r i s have you ever had a d i s p u t e where you 
were upset enough t h a t you wanted t o change 
h o s p i t a l s or change d o c t o r s or you thought something 
had been done wrong t o you by a d o c t o r or d o c t o r or 
a h o s p i t a l ? " 

A s i d e from r e c e i v i n g c o n f i r m a t i o n t h a t t h r e e p r e v i o u s l y 

i d e n t i f i e d members of the v e n i r e , p r o s p e c t i v e j u r o r s J.D., 

H.F.H., and G.P.S., "[had] something l i k e t h a t , [which would 

be] t a k e [ n ] up s e p a r a t e l y , " defense c o u n s e l r e c e i v e d no n oted 

response t o the f o r e g o i n g q u e s t i o n s . 5 

At the c o n c l u s i o n of the t r i a l , which, as n oted above, 

r e s u l t e d i n a v e r d i c t f o r Pettaway, the defendants moved f o r 

a new t r i a l , c l a i m i n g t h a t p o s t t r i a l i n v e s t i g a t i o n s r e v e a l e d 

t h a t s e v e r a l of the s e a t e d j u r o r s had f a i l e d t o f u l l y respond 

t o the q u e s t i o n s s e t out above r e g a r d i n g t h e i r p e r s o n a l -

l i t i g a t i o n h i s t o r i e s . The defendants f u r t h e r argued t h a t 

5 D u r i n g h i s p r i o r q u e s t i o n i n g of the v e n i r e , c o u n s e l f o r 
Pettaway had a l s o asked whether any p r o s p e c t i v e j u r o r or any 
member of the p r o s p e c t i v e j u r o r ' s immediate f a m i l y had been a 
"defendant i n a c i v i l l a w s u i t , " t o which he r e c e i v e d no 
a f f i r m a t i v e response. 
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d e s p i t e q u e s t i o n i n g by defense c o u n s e l d u r i n g v o i r d i r e as t o 

p a s t d i s p u t e s w i t h h e a l t h - c a r e p r o v i d e r s , f o u r j u r o r s f a i l e d 

t o d i s c l o s e p a s t b i l l i n g d i s p u t e s w i t h h o s p i t a l s or o t h e r 

h e a l t h - c a r e p r o v i d e r s , i n c l u d i n g two j u r o r s who e i t h e r had 

been d i s c h a r g e d i n b a n k r u p t c y or had d i s p u t e d debts owed t o 

S p r i n g h i l l . 6 

S p e c i f i c a l l y , as r e a s s e r t e d i n t h e i r b r i e f t o t h i s C o u r t , 

the defendants contend t h a t a t o t a l of n i n e members of the 

s e a t e d j u r y p u r p o r t e d l y f a i l e d t o d i s c l o s e the f o l l o w i n g 

d u r i n g v o i r d i r e : M.F. had a l l e g e d l y been a p a r t y i n t h r e e 

p r i o r c i v i l s u i t s , which she f a i l e d t o d i s c l o s e , i n c l u d i n g a 

" r e a l p r o p e r t y l a w s u i t " (defendant's b r i e f , a t p. 15) i n which 

she was the p l a i n t i f f and t h a t was pending a t the time of the 

u n d e r l y i n g t r i a l and a s h e r i f f ' s f o r f e i t u r e a c t i o n i n which 

she was the named defendant and t h a t a l s o was pending a t the 

time of the u n d e r l y i n g t r i a l ; P.R., who was u l t i m a t e l y e l e c t e d 

as the f o r e p e r s o n of the j u r y , had f i l e d f o r b a n k r u p t c y 

p r o t e c t i o n i n 1999 and i n 2009 and had i n c l u d e d among h i s 

6When o f f e r i n g a l l e g e d r a c e - n e u t r a l grounds i n sup p o r t of 
peremptory s t r i k e s d u r i n g Pettaway's c h a l l e n g e p u r s u a n t t o 
Batson v. Kentucky, 476 U.S. 79 (1986), defense c o u n s e l n oted 
t h a t he " s t r u c k everyone on the j u r y who had a bad debt t h a t 
was r e p o r t e d t o us a t S p r i n g h i l l " 
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s c h e d u l e d c r e d i t o r s S p r i n g h i l l and o t h e r h e a l t h - c a r e 

p r o v i d e r s , had been a named defendant i n a c i v i l - c o l l e c t i o n 

s u i t , and had a l s o e n t e r e d a g u i l t y p l e a i n a c r i m i n a l 

" p r o c e e d i n g f o r c o m m i t t i n g a v i o l a t i o n of unemployment 

compensation r u l e s " ; S.W. had been the p l a i n t i f f i n a 2007 

c i v i l s u i t s e e k i n g damages as a r e s u l t of an automobile 

a c c i d e n t , which a c t i o n r e s u l t e d i n a v e r d i c t f o r the defense, 

and had f i l e d two p r i o r b a n k r u p t c y p r o c e e d i n g s , one of which 

i n c l u d e d a h o s p i t a l as a c r e d i t o r ; K.A. had been a p a r t y t o 

t h r e e p r i o r b a n k r u p t c y p r o c e e d i n g s , which he f a i l e d t o 

d i s c l o s e , and two of those b a n k r u p t c y f i l i n g s i n c l u d e d debts 

owed t o h e a l t h - c a r e p r o v i d e r s ; A.T. had been a named defendant 

i n an u n l a w f u l - d e t a i n e r s u i t , which was d i s p o s e d of by a 

consent judgment i n November 2009; B.M. had been, i n her 

o f f i c i a l c a p a c i t y , named as a defendant i n two p r i o r c i v i l 

s u i t s based on 42 U.S.C. § 1983, bo t h of which were 

d i s m i s s e d ; N.W. had been a named defendant i n a c o l l e c t i o n 

a c t i o n ; A.D. had r e q u e s t e d p r e - a c t i o n d i s c o v e r y i n 2009 

r e l a t e d t o p o t e n t i a l f r a u d - b a s e d c l a i m s a g a i n s t two b u s i n e s s 

e n t i t i e s i n which she was the a n t i c i p a t e d p l a i n t i f f , had f i l e d 

a p e r s o n a l - i n j u r y a c t i o n i n 1997 on her daughter's b e h a l f , and 
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had f i l e d f o r b a n k r u p t c y i n 1991 and i n c l u d e d i n her 

b a n k r u p t c y f i l i n g a debt owed t o S p r i n g h i l l ; and H.T.H. was, 

d u r i n g the u n d e r l y i n g t r i a l , the p l a i n t i f f i n a pending 

d i v o r c e a c t i o n . 

In l i g h t of the f o r e g o i n g , the defendants contended t h a t 

"a d e c i d e d l y p l a i n t i f f - o r i e n t e d j u r y was s e l e c t e d " They 

m a i n t a i n e d t h a t they had been p r e j u d i c e d by the j u r o r s ' 

a l l e g e d f a i l u r e t o answer t r u t h f u l l y because, they s a i d , 

complete and t r u t h f u l responses "would have a b s o l u t e l y changed 

defense c o u n s e l ' s a n a l y s i s i n v o i r d i r e and impacted the way 

i n which he e x e r c i s e d peremptory s t r i k e s The 

d e f e n d a n t s ' r e q u e s t f o r a new t r i a l was accompanied by the 

a f f i d a v i t t e s t i m o n y of defense c o u n s e l i n d i c a t i n g t h a t , had 

the n i n e j u r o r s d i s c l o s e d t h e i r i n v o l v e m e n t i n p r e v i o u s 

l i t i g a t i o n , he would have endeavored t o determine the impact 

of t h a t i n v o l v e m e n t "on t h e i r s u i t a b i l i t y t o s e r v e , " would 

have been a b l e t o p o t e n t i a l l y c h a l l e n g e some of the j u r o r s f o r 

cause, and/or would have r e e v a l u a t e d the use of h i s peremptory 

s t r i k e s . 

As t o t h i s i s s u e , the t r i a l c o u r t ' s postjudgment o r d e r 

i n c l u d e d the f o l l o w i n g f a c t u a l f i n d i n g s : 
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"The p a r t i e s devoted much time and e f f o r t t o the 
i s s u e of whether one or more of the j u r o r s were 
n o n r e s p o n s i v e t o q u e s t i o n s posed by Defendants' 
c o u n s e l d u r i n g the v o i r d i r e e x a m i n a t i o n , and 
whether, i n consequence, Defendants were p r e j u d i c e d 
such t h a t they d i d not r e c e i v e a f a i r t r i a l . The 
Court e x p r e s s l y f i n d s and d e c l a r e s t h a t t h e r e i s no 
evi d e n c e t h a t any of the j u r o r s w i l l f u l l y , 
r e c k l e s s l y , n e g l i g e n t l y , or even i n n o c e n t l y f a i l e d 
t o p r o p e r l y respond t o any of the q u e s t i o n s posed by 
Defendants' c o u n s e l . The q u e s t i o n s as posed were not  
c l e a r - c u t and c o u l d q u i t e r e a s o n a b l y have been  
c o n s t r u e d by one or more of the j u r o r s as a s k i n g  
about a v e r y s p e c i f i c and v e r y narrow f i e l d of p r i o r  
t y p es of l e g a l p r o c e e d i n g s . The Court observed the 
j u r o r s d u r i n g v o i r d i r e and saw no e v i d e n c e of 
i n a t t e n t i v e n e s s , h o s t i l i t y , or any o t h e r improper 
b e h a v i o r . No p r o o f was p r e s e n t e d t o s u b s t a n t i a t e 
the Defendants' c l a i m s t h a t any of the j u r o r s had a 
s e c r e t b i a s i n f a v o r of [Pettaway] , and the Court 
r e j e c t s the s u g g e s t i o n t h a t e v i d e n c e of p r i o r 
p a r t i c i p a t i o n i n a d i v o r c e case, an unemployment-
compensation p r o c e e d i n g , a Rule 27 p r e - a c t i o n 
d i s c o v e r y p r o c e e d i n g , or b a n k r u p t c y p r o c e e d i n g s 
s h o u l d have been r e v e a l e d i n response t o q u e s t i o n s 
of whether those j u r o r s had ever been a p l a i n t i f f or 
a defendant i n a l a w s u i t . Even i f t h e r e were 
s u b s t a n t i a l e v i d e n c e t h a t one or more veniremembers 
f a i l e d t o d i s c l o s e a l a w s u i t t h a t was unambiguously 
w i t h i n the scope of a c l e a r q u e s t i o n (and t h e r e i s 
no such e v i d e n c e ) , a new t r i a l would s t i l l not be 
w a r r a n t e d because t h e r e i s no ev i d e n c e t h a t 
Defendants were s u b s t a n t i a l l y p r e j u d i c e d or t h a t 
they were made t o t r y t h e i r case b e f o r e a l e s s - t h a n 
i m p a r t i a l j u r y as r e q u i r e d by Bethea v. S p r i n g h i l l  
Memorial H o s p i t a l , 833 So. 2d 1 ( A l a . 2002). 

" A d d i t i o n a l l y , the e v i d e n c e which was p r e s e n t e d 
to the Court d u r i n g the h e a r i n g on Defendants' 
postjudgment motions was a l l a matter of p u b l i c 
r e c o r d . Were Defendants g e n u i n e l y concerned b e f o r e 
the t r i a l or b e f o r e the v e r d i c t was r e t u r n e d about 
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the p r o s p e c t i v e j u r o r s ' p a r t i c i p a t i o n i n p r i o r 
b a n k r u p t c i e s and the l i k e , t hey c o u l d have and 
s h o u l d have l o o k e d a t the a v a i l a b l e p u b l i c r e c o r d s 
p r i o r t o or d u r i n g the t r i a l and a f f o r d e d the Court 
an o p p o r t u n i t y t o tak e measures t o address any 
concerns r a t h e r than w a i t i n g f o r a v e r d i c t t o be 
r e t u r n e d , the j u r y d i s c h a r g e d , and a judgment 
e n t e r e d on the v e r d i c t . 

"As f o r Defendants' c o n t e n t i o n s t h a t s e v e r a l of 
the j u r o r s s h o u l d have r e v e a l e d the f a c t t h a t t h e y 
owed money t o h e a l t h - c a r e p r o v i d e r s who were not 
p a r t i e s t o t h i s l a w s u i t , the Court notes 1) t h i s 
i s s u e was not t i m e l y r a i s e d , 2) the f a c t t h a t a 
perso n may owe money does not n e c e s s a r i l y make i t a 
' d i s p u t e ' t h a t might have been r e s p o n s i v e t o defense 
c o u n s e l ' s q u e s t i o n , 3) the f a c t t h a t one or more 
j u r o r s may have owed money t o S p r i n g h i l l or o t h e r 
h e a l t h - c a r e p r o v i d e r s i s not m a t e r i a l s i n c e 
S p r i n g h i l l was not a p a r t y , and 4) t h e r e has been no 
showing of p r e j u d i c e t o Defendants as a consequence 
of any such a l l e g e d n o n r e s p o n s i v e n e s s . " 

(Emphasis added.) 

In g e n e r a l , the s t a n d a r d of r e v i e w a p p l i c a b l e t o t h i s 

i s s u e i s whether the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n 

f a i l i n g t o g r a n t a new t r i a l on the ground of a l l e g e d j u r o r 

misconduct: 

"In [Ex p a r t e ] Dobyne, [805 So. 2d 763 ( A l a . 
200 1 ) ] , t h i s C ourt e x p l a i n e d the s t a n d a r d f o r 
g r a n t i n g a new t r i a l based on a j u r o r ' s f a i l u r e t o 
answer q u e s t i o n s on v o i r d i r e t r u t h f u l l y : 

"'The p r o p e r s t a n d a r d f o r d e t e r m i n i n g 
whether j u r o r misconduct w a r r a n t s a new 
t r i a l , as s e t out by t h i s C o u r t ' s 
p r e c e d e n t , i s whether the misconduct might 
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have p r e j u d i c e d , not whether i t a c t u a l l y 
d i d p r e j u d i c e , the defendant. See Ex p a r t e  
S t e w a r t , 659 So. 2d 122 ( A l a . 1993).... The 
"mi g h t - h a v e - b e e n - p r e j u d i c e d " s t a n d a r d , of 
cou r s e , c a s t s a " l i g h t e r " burden on the 
defendant than the a c t u a l - p r e j u d i c e 
s t a n d a r d . See Tomlin v. S t a t e , s u p r a , 695 
So. 2d [157] a t 170 [ ( A l a . Crim. App. 
199 )] 

" ' I t i s t r u e t h a t the p a r t i e s i n a 
case are e n t i t l e d t o t r u e and honest 
answers t o t h e i r q u e s t i o n s on v o i r d i r e , so 
t h a t they may e x e r c i s e t h e i r peremptory 
s t r i k e s w i s e l y . ... However, not eve r y 
f a i l u r e t o respond p r o p e r l y t o q u e s t i o n s 
propounded d u r i n g v o i r d i r e " a u t o m a t i c a l l y 
e n t i t l e s [the defendant] t o a new t r i a l or 
r e v e r s a l of the cause on a p p e a l . " Freeman  
v. H a l l , 286 A l a . 161, 166, 238 So. 2d 330, 
335 (1970).... As s t a t e d p r e v i o u s l y , the 
pr o p e r s t a n d a r d t o a p p l y i n d e t e r m i n i n g 
whether a p a r t y i s e n t i t l e d t o a new t r i a l 
i n t h i s c i r c u m s t a n c e i s "whether the 
defendant might have been p r e j u d i c e d by a 
veniremember's f a i l u r e t o make a pr o p e r 
response." Ex p a r t e S t e w a r t , 659 So. 2d a t 
124. F u r t h e r , the d e t e r m i n a t i o n of whether 
a p a r t y might have been p r e j u d i c e d , i . e . , 
whether t h e r e was p r o b a b l e p r e j u d i c e , i s a 
mat t e r w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n . 

"'"The d e t e r m i n a t i o n of 
whether the c o m p l a i n i n g p a r t y was 
p r e j u d i c e d by a j u r o r ' s f a i l u r e 
t o answer v o i r d i r e q u e s t i o n s i s 
a matter w i t h i n the d i s c r e t i o n of 
the t r i a l c o u r t and w i l l not be 
r e v e r s e d u n l e s s the c o u r t has 
[exceeded] i t s d i s c r e t i o n . Some 
of the f a c t o r s t h a t t h i s Court 
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has approved f o r u s i n g t o 
determine whether t h e r e was 
p r o b a b l e p r e j u d i c e i n c l u d e : 
'temporal remoteness of the 
m a t t e r i n q u i r e d about, the 
a m b i g u i t y of the q u e s t i o n 
propounded, the p r o s p e c t i v e 
j u r o r ' s i na dve r t e nc e o r 
w i l l f u l n e s s i n f a l s i f y i n g or 
f a i l i n g t o answer, the f a i l u r e of 
the j u r o r t o r e c o l l e c t , and the 
m a t e r i a l i t y of the matter 
i n q u i r e d about.'" 

"'Union Mortgage Co. v. Barlow, 595 So. 2d 
[1335] a t 1342-43 [ ( A l a . 1 9 9 4 ) ] . . . . 

II I The form of p r e j u d i c e t h a t would 
e n t i t l e a p a r t y t o r e l i e f f o r a j u r o r ' s 
n o n d i s c l o s u r e or f a l s i f i c a t i o n i n v o i r d i r e 
would be i t s e f f e c t , i f any, t o cause the 
p a r t y t o f o r g o c h a l l e n g i n g the j u r o r f o r 
cause or e x e r c i s i n g a peremptory c h a l l e n g e 
t o s t r i k e the j u r o r . Ex p a r t e L e d b e t t e r , 
404 So. 2d 731 ( A l a . 1981) .... I f the p a r t y 
e s t a b l i s h e s t h a t the j u r o r ' s d i s c l o s u r e of 
the t r u t h would have caused the p a r t y 
e i t h e r t o ( s u c c e s s f u l l y ) c h a l l e n g e the  
j u r o r f o r cause or t o e x e r c i s e a peremptory  
c h a l l e n g e t o s t r i k e the j u r o r , then the  
p a r t y has made a prima f a c i e showing of  
p r e j u d i c e . I d . Such p r e j u d i c e can be  
e s t a b l i s h e d by the obvious tendency of the  
t r u e f a c t s t o b i a s the j u r o r , as i n 
L e d b e t t e r , s u p r a , or by d i r e c t t e s t i m o n y of  
t r i a l c o u n s e l t h a t the t r u e f a c t s would  
have prompted a c h a l l e n g e a g a i n s t the  
j u r o r , as i n S t a t e v. Freeman, 605 So. 2d 
1258 ( A l a . Crim. App. 1992).' 

"Dobyne, 805 So. 
emphasis added)." 

2d a t 771-73 ( f o o t n o t e o m i t t e d ; 
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Ex p a r t e Dixon, 55 So. 3d 1257, 1260-61 ( A l a . 2010). See a l s o  

H o l l y v. H u n t s v i l l e Hosp., 925 So. 2d 160, 165 ( A l a . 2005). 

A l t h o u g h a l a r g e number of j u r o r s d i d not d i s c l o s e t h e i r 

complete l i t i g a t i o n h i s t o r y and a t l e a s t two j u r o r s had 

l i t i g a t i o n m a t t e r s pending a t the time of the u n d e r l y i n g 

t r i a l , upon f u l l r e v i e w i t appears t h a t , as the t r i a l c o u r t 

c o n c l u d e d , the j u r o r s ' a l l e g e d f a i l u r e t o d i s c l o s e such 

h i s t o r y c o u l d be the r e s u l t of the ambiguous and s e l f - l i m i t i n g 

n a t u r e of the q u e s t i o n s asked by defense c o u n s e l . See 

W i l l i s t o n v. A r d , 611 So. 2d 274, 277 ( A l a . 1992) ( a f f i r m i n g 

a t r i a l c o u r t ' s d e n i a l of a new t r i a l on the i s s u e of improper 

j u r o r responses i n a m e d i c a l - m a l p r a c t i c e a c t i o n where "the 

t r i a l c o u r t c o u l d have found i n a d v e r t e n c e on the p a r t of the 

j u r o r s or a m i s u n d e r s t a n d i n g of the q u e s t i o n as i t r e l a t e d t o 

them" based on t r i a l c o u r t ' s h o l d i n g t h a t "the phrase 'a 

l a w s u i t f o r damages' ... summarily e x c l u d e [ d ] c o l l e c t i o n cases 

from c o n s i d e r a t i o n " and i t s f i n d i n g " t h a t [the defendant] 

' s u f f e r e d no i n j u r y or p r e j u d i c e when s e v e r a l p o t e n t i a l j u r o r s 

f a i l e d t o d i s c l o s e t h a t they or members of t h e i r f a m i l y had 

been defendants i n debt c o l l e c t i o n c a s e s ' " ) ; Ensor v. W i l s o n , 

519 So. 2d 1244, 1265 ( A l a . 1987) ( d e c l i n i n g t o f i n d t h a t the 
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t r i a l c o u r t exceeded i t s d i s c r e t i o n i n d e n y i n g a r e q u e s t f o r 

a new t r i a l based on j u r o r s ' a l l e g e d f a i l u r e t o d i s c l o s e 

p r e v i o u s l i t i g a t i o n where the e v i d e n c e s u p p o r t e d the t r i a l 

c o u r t ' s f i n d i n g of " i n a d v e r t e n c e ... or a m i s u n d e r s t a n d i n g -¬

at l e a s t on t h e i r p a r t -- of the q u e s t i o n s as they r e l a t e d t o 

them p e r s o n a l l y " ) . S p e c i f i c a l l y , as t o the q u e s t i o n s e e k i n g 

i d e n t i f i c a t i o n of j u r o r s who had been p r i o r p l a i n t i f f s , 

defense c o u n s e l appeared t o l i m i t h i s r e q u e s t t o s u i t s t o 

" c o l l e c t money" and t o b o u n d a r y - l i n e d i s p u t e s . Moreover, i n 

m a t t e r s such as b a n k r u p t c y p r o c e e d i n g s or d o m e s t i c - r e l a t i o n s 

c a s e s , which were not d i s c l o s e d , the a f f e c t e d j u r o r s l i k e l y 

may not have viewed themselves as " p l a i n t i f f [ s ] , " may not have 

a c t u a l l y " d i s p u t e [ d ] " debts owed t o h e a l t h - c a r e p r o v i d e r s , 

and/or may not have n e c e s s a r i l y sought t o " c o l l e c t money." 7 

7 T h i s c o u l d e x p l a i n why a f f e c t e d j u r o r s s i m i l a r l y f a i l e d 
t o respond t o q u e s t i o n s from b o t h Pettaway's c o u n s e l and from 
defense c o u n s e l c a l l i n g f o r i d e n t i f i c a t i o n of those who had 
p r e v i o u s l y been d e f e n d a n t s . See note 5, s u p r a . Moreover, 
defense c o u n s e l conceded a t the h e a r i n g on the n e w - t r i a l 
r e q u e s t t h a t he f a i l e d t o i n q u i r e whether any of the 
p r o s p e c t i v e j u r o r s had ever f i l e d f o r b a n k r u p t c y p r o t e c t i o n ; 
however, he contended t h a t t h a t q u e s t i o n was unnecessary 
because of h i s g e n e r a l q u e s t i o n r e g a r d i n g d i s p u t e s w i t h 
h e a l t h - c a r e p r o v i d e r s . That s a i d , q u e s t i o n s r e g a r d i n g 
" d i s p u t e s " were l i m i t e d t o those "where [ p r o s p e c t i v e j u r o r s ] 
were upset enough t h a t [they] wanted t o change h o s p i t a l s or 
change d o c t o r s or ... thought something had been done wrong t o 
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F u r t h e r , s e v e r a l veniremembers d i s c l o s e d p r i o r cases i n 

which each had s e r v e d as the named p l a i n t i f f w i t h o u t s p e c i f i c 

f o l l o w u p q u e s t i o n i n g by defense c o u n s e l . In f a c t , as the 

defendants note i n t h e i r b r i e f t o t h i s C o u r t , b o t h j u r o r A.D. 

and j u r o r H.T.H. r e v e a l e d t h a t they had p r e v i o u s l y been 

p l a i n t i f f s ; however, defense c o u n s e l asked o n l y whether t h a t 

p r i o r e x p e r i e n c e would a f f e c t t h e i r a b i l i t y t o s i t on the j u r y 

and t o render an i m p a r t i a l v e r d i c t . Counsel d i d not s t r i k e 

e i t h e r on the b a s i s t h a t the p r o s p e c t i v e j u r o r had p r e v i o u s l y 

s e r v e d as a p l a i n t i f f ; t h e r e f o r e , g i v e n t h a t the defendants 

knew t h a t each had been a p l a i n t i f f i n a t l e a s t one a c t i o n , we 

are unable t o conclude t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n f i n d i n g t h a t f u r t h e r l i t i g a t i o n h i s t o r y would 

not have f u r t h e r i n f o r m e d the de f e n d a n t s ' d e c i s i o n s -¬

e s p e c i a l l y g i v e n the n a t u r e of those o t h e r a c t i o n s . 

Moreover, as t o the d e f e n d a n t s ' c l a i m t h a t the a l l e g e d 

n o n d i s c l o s u r e s r e s u l t e d i n the s e a t i n g of a " p l a i n t i f f -

o r i e n t e d " j u r y , we note t h a t o n l y f o u r of the a l l e g e d l y 

[them] by a d o c t o r or d o c t o r or a h o s p i t a l . " N o t h i n g w i t h i n 
the framework of the q u e s t i o n posed suggests t h a t i t was aimed 
at f e r r e t i n g out p r o s p e c t i v e j u r o r s who merely owed 
o u t s t a n d i n g debts t o h e a l t h - c a r e p r o v i d e r s . 
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n o n r e s p o n s i v e j u r o r s -- A.D., M.F., S.W., and H.T.H. -¬

a c t u a l l y had been a p l a i n t i f f i n p r i o r a c t i o n s . 8 (Defendants' 

b r i e f , a t p. 29.) F u r t h e r , we cannot conclude t h a t the t r i a l 

c o u r t exceeded i t s d i s c r e t i o n i n f i n d i n g t h a t the p r o s p e c t i v e 

j u r o r s would not have u n d e r s t o o d the l i m i t e d types of s u i t s 

i d e n t i f i e d by the defense c o u n s e l ' s q u e s t i o n t o i n c l u d e any of 

t h e i r p r i o r u n d i s c l o s e d c a s e s . 9 

S i m i l a r l y , as t o the c l a i m s of u n d i s c l o s e d d i s p u t e s w i t h 

S p r i n g h i l l and/or o t h e r h e a l t h - c a r e p r o v i d e r s , which may 

a l l e g e d l y have t a i n t e d the a f f e c t e d j u r o r s ' v e r d i c t , we note, 

as d i d the t r i a l c o u r t , t h a t S p r i n g h i l l was not a defendant i n 

t h i s a c t i o n . F u r t h e r , a l t h o u g h the defendants i n d i c a t e d , 

t hrough the a f f i d a v i t of t r i a l c o u n s e l , t h a t they s t r u c k a l l 

8As t o the d e f e n d a n t s ' c o n t e n t i o n t h a t Pettaway's c o u n s e l 
p u r p o r t e d l y e x p l o i t e d the j u r o r s ' a l l e g e d b i a s i n her f a v o r by 
engaging i n improper and p r e j u d i c i a l argument, we r e j e c t the 
m e r i t s of t h a t c l a i m as d i s c u s s e d i n P a r t I I , i n f r a . 

9 F o r example, the p r o s p e c t i v e j u r o r s c o u l d have u n d e r s t o o d 
the q u e s t i o n whether they had been a " p l a i n t i f f " i n a " s u i t t o 
c o l l e c t money" t o r e f e r t o an a c t i o n t o " c o l l e c t " a debt owed 
to them, not an a c t i o n f o r damages, such as S.W.'s case 
stemming from an a utomobile a c c i d e n t . Moreover, A.D.'s 
a l l e g e d u n d i s c l o s e d r o l e s as " p l a i n t i f f " a c t u a l l y c o n s i s t e d of 
p r e - a c t i o n d i s c o v e r y and a s u i t brought on b e h a l f of another, 
which the t r i a l c o u r t c o u l d have c o n c l u d e d would not have been 
u n d e r s t o o d as a s u i t of the n a t u r e of those d e s c r i b e d by 
defense c o u n s e l . 
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p r o s p e c t i v e j u r o r s who owed "bad d e b t s " t o S p r i n g h i l l , 

n o t h i n g i n the r e c o r d suggests t h a t , d u r i n g h i s v o i r d i r e 

q u e s t i o n i n g , defense c o u n s e l a c t u a l l y asked the p r o s p e c t i v e 

j u r o r s whether th e y had o u t s t a n d i n g or u n p a i d m e d i c a l b i l l s 

owed t o S p r i n g h i l l or any o t h e r h e a l t h - c a r e p r o v i d e r . 

I n s t e a d , c o u n s e l l i m i t e d h i s q u e s t i o n t o i d e n t i f i c a t i o n of 

p a s t " d i s p u t e s " and f u r t h e r q u a l i f i e d t h a t q u e s t i o n by 

r e f e r e n c i n g an a l l e g e d d i s p u t e or i r r i t a t i o n w i t h a d o c t o r or 

a h o s p i t a l , not a b i l l i n g department or a c o l l e c t i o n agent, 

t h a t l e d t o the d e s i r e t o change p r o v i d e r s or l e d the j u r o r t o 

b e l i e v e t h a t he or she "had been done wrong." T h i s would not 

n e c e s s a r i l y i n c l u d e a b i l l i n g d i s p u t e . But see H o l l y , 925 So. 

2d a t 162 ( c o n c l u d i n g t h a t j u r o r , who was s u b j e c t of e x t e n s i v e 

and ongoing c o l l e c t i o n e f f o r t s by h o s p i t a l i n r e l a t i o n t o 10 

d e l i n q u e n t accounts c o u l d not have r e a s o n a b l y m i s u n d e r s t o o d 

and f a i l e d t o respond when asked the f o l l o w i n g q u e s t i o n d u r i n g 

v o i r d i r e : "Have any of you ever had a d i s p u t e w i t h H u n t s v i l l e 

H o s p i t a l about a n y t h i n g , a b i l l , a statement or a n y t h i n g about 

i t ? " (emphasis o m i t t e d ; emphasis added)). 

F i n a l l y , we note t h a t none of the a l l e g e d n o n d i s c l o s e d 

m a t t e r s was e i t h e r a w r o n g f u l - d e a t h or m e d i c a l - m a l p r a c t i c e 
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case; t h u s , t h e r e i s no f a c t u a l s i m i l a r i t y between any of 

those a l l e g e d l y n o n d i s c l o s e d m a t t e r s and the p r e s e n t case. 

Moreover, t h e r e i s n o t h i n g i n d i c a t i n g t h a t the p r o s p e c t i v e 

j u r o r s ' a l l e g e d f a i l u r e t o respond was something o t h e r than 

the p r o d u c t of f a u l t y memory, i n a d v e r t e n c e , or a mere 

m i s u n d e r s t a n d i n g . See Burroughs Corp. v. H a l l A f f i l i a t e s ,  

I n c . , 423 So. 2d 1348, 1352 ( A l a . 1982) ( h o l d i n g t h a t the 

j u r o r s ' f a i l u r e t o remember p a r t i c u l a r f a c t s i n q u i r e d about on 

v o i r d i r e and the j u r o r s ' m i s u n d e r s t a n d i n g of v o i r d i r e 

q u e s t i o n s do not c o n s t i t u t e p r o b a b l e p r e j u d i c e ) . Without such 

an i n d i c a t i o n , t h e r e i s n o t h i n g t o cou n t e r the t r i a l c o u r t ' s 

f i n d i n g , as s e t out above, t h a t the defendants p r e s e n t e d no 

evid e n c e d e m o n s t r a t i n g w i l l f u l n e s s by the j u r o r s i n f a i l i n g t o 

respond t o q u e s t i o n s r e g a r d i n g t h e i r l i t i g a t i o n h i s t o r i e s . 

See i d . ( c o n c l u d i n g t h a t the t r i a l c o u r t ' s i n c l u s i o n of a 

f i n d i n g " t h a t t h e r e was an absence of any improper motive of 

any one of the f i v e j u r o r s i n f a i l i n g t o respond" was 

s u f f i c i e n t t o su p p o r t the c o n c l u s i o n t h a t the t r i a l c o u r t d i d 

not exceed i t s d i s c r e t i o n i n f a i l i n g t o g r a n t a new t r i a l on 

t h a t ground). 
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A l t h o u g h the de f e n d a n t s were i n d i s p u t a b l y e n t i t l e d t o 

t r u t h f u l responses t o t h e i r v o i r d i r e q u e s t i o n i n g i n o r d e r t o 

w i s e l y use t h e i r peremptory s t r i k e s , see, e.g., Land &  

A s s o c s . , I n c . v. Simmons, 562 So. 2d 140, 148 ( A l a . 1989), 

they s t i l l bore the burden of d e m o n s t r a t i n g p r o b a b l e p r e j u d i c e 

from the a l l e g e d p a r t i a l l y t r u t h f u l or u n t r u t h f u l responses 

they have i d e n t i f i e d . The t r i a l judge, who was p r e s e n t d u r i n g 

the v o i r d i r e e x a m i n a t i o n , was i n a b e t t e r p o s i t i o n t o 

determine whether the defendants were or might have been 

p r e j u d i c e d . Here, the t r i a l c o u r t , based on the reasoned 

e v a l u a t i o n of the v o i r d i r e e x a m i n a t i o n r e f l e c t e d i n the t r i a l 

c o u r t ' s o r d e r , which c o n s i d e r e d each of the f a c t o r s t h i s C ourt 

has approved f o r w e i g h i n g p r o b a b l e p r e j u d i c e and each of the 

d e f e n d a n t s ' c l a i m s i n t h i s r e g a r d , determined t h a t no p r o b a b l e 

p r e j u d i c e t o the defendants was shown. While c o n s i d e r i n g what 

defense c o u n s e l was o b v i o u s l y s e e k i n g when he asked the 

q u e s t i o n s r e g a r d i n g p r i o r l i t i g a t i o n , the t r i a l c o u r t was 

c l e a r l y w i t h i n the bounds of i t s d i s c r e t i o n i n c o n s i d e r i n g 

t h a t the q u e s t i o n s -- e s p e c i a l l y as asked -- were s u b j e c t t o 

o t h e r r e a s o n a b l e i n t e r p r e t a t i o n s , i n c l u d i n g the a l t e r n a t e 

i n t e r p r e t a t i o n s posed by the t r i a l c o u r t . See E s t e s H e a l t h 
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Care C t r s . , I n c . v. Bannerman, 411 So. 2d 109, 112 ( A l a . 

1982) ( o b s e r v i n g t h a t a v o i r d i r e i n q u i r y whether "'any member 

of the j u r y p a n e l [has] a c l o s e r e l a t i v e -- by t h a t , a p a r e n t , 

b r o t h e r , s i s t e r , c h i l d -- who i s a t t h i s time or has been i n 

a n u r s i n g home or an i n s t i t u t i o n of t h a t k i n d ? ' " was q u a l i f i e d 

and i t s scope narrowed by the d e f i n i t i o n of " c l o s e r e l a t i v e " ; 

t h u s , the t r i a l c o u r t d i d not e r r i n f i n d i n g no p r o b a b l e 

p r e j u d i c e i n the f a i l u r e of two j u r o r s t o d i s c l o s e t h a t t h e i r 

grandmothers had r e s i d e d i n n u r s i n g homes); and Burroughs  

Corp., s u p r a . We f u r t h e r note t h a t the t r i a l c o u r t ' s 

a l t e r n a t e i n t e r p r e t a t i o n i s s u p p o r t e d by the sheer number of 

j u r o r s who f a i l e d t o r e s p o n d . 1 0 

Given the p h r a s i n g of the v o i r d i r e q u e s t i o n s posed by 

defense c o u n s e l , the absence of any d e m o n s t r a t i o n of 

w i l l f u l n e s s on the p a r t of a l l e g e d l y u n t r u t h f u l j u r o r s , the 

l a c k of m a t e r i a l i t y of the a l l e g e d u n d i s c l o s e d m a t t e r s , and 

the l i m i t e d scope of our re v i e w , we are unable t o h o l d t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n c o n c l u d i n g b o t h 

1 0 I n f a c t , the de f e n d a n t s ' n e w - t r i a l motion i n c l u d e d 
c l a i m s t h a t an a d d i t i o n a l j u r o r , O.S., who s e r v e d as an 
a l t e r n a t e , a l s o f a i l e d t o respond. On a p p e a l , however, the 
defendants have a p p a r e n t l y l i m i t e d t h e i r argument t o j u r o r s 
who a c t u a l l y d e l i b e r a t e d . 
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t h a t the cause of the f a i l u r e s t o respond was m i s u n d e r s t a n d i n g 

of the q u e s t i o n s posed and t h a t no p r o b a b l e p r e j u d i c e 

r e s u l t e d . Simmons, 562 So. 2d a t 149. But see Conference  

America, I n c . v. Telecommunications Coop. Network, I n c . , 8 85 

So. 2d 772, 777 ( A l a . 2003) ( h o l d i n g t h a t t h e r e was no 

i n d i c a t i o n t h a t the q u e s t i o n s on v o i r d i r e were ambiguous or 

t h a t the j u r o r ' s f a i l u r e t o respond was i n a d v e r t e n t and 

c o n c l u d i n g t h a t the n o n d i s c l o s e d m a t t e r s were m a t e r i a l ) . 

T h e r e f o r e , we cannot agree t h a t the t r i a l c o u r t was r e q u i r e d 

t o g r a n t the d e f e n d a n t s ' r e q u e s t f o r a new t r i a l on t h i s 

ground. See Union Mortg. Co. v. Barlow, 595 So. 2d 1335, 

1342-43 ( A l a . 1992) ( c o n c l u d i n g t h a t the t r i a l c o u r t d i d not 

exceed i t s d i s c r e t i o n i n denying a motion f o r a new t r i a l 

based on the a l l e g a t i o n t h a t seven j u r o r s a l l e g e d l y f a i l e d t o 

a c c u r a t e l y respond t o a v o i r d i r e q u e s t i o n as t o whether t h e y 

knew the p l a i n t i f f ' s w i t n e s s e s ) . 

B. V i c a r i o u s L i a b i l i t y of C o a s t a l 

The defendants f u r t h e r argue t h a t the t r i a l c o u r t e r r e d 

i n d e n y i n g t h e i r motion f o r a new t r i a l because, they contend, 

"the a d m i n i s t r a t i o n of the w r o n g f u l death s t a t u t e and 

i m p o s i t i o n of p u n i t i v e damages i n t h i s case were 
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u n c o n s t i t u t i o n a l . " (Defendants' b r i e f , a t p. 37.) More 

s p e c i f i c a l l y , t hey contend, the a p p l i c a t i o n of Alabama's 

w r o n g f u l - d e a t h s t a t u t e , p a r t i c u l a r l y the p o r t i o n h o l d i n g 

C o a s t a l v i c a r i o u s l y l i a b l e f o r the a c t i o n s of Boudreaux and 

Ortego, v i o l a t e d C o a s t a l ' s guarantees of bo t h due p r o c e s s and 

e q u a l p r o t e c t i o n . 

The defendants emphasize, as J u s t i c e Johnstone n o t e d i n 

h i s d i s s e n t i n Ex p a r t e Henry, 770 So. 2d 76, 85 ( A l a . 2000), 

t h a t " [ f ] o r a p l a i n t i f f t o r e c o v e r p u n i t i v e damages a g a i n s t a 

p r i n c i p a l f o r v i c a r i o u s l i a b i l i t y f o r the w r o n g f u l a c t of the 

agent, § 6-11-27(a)[, A l a . Code 1975,] r e q u i r e s p r o o f of a t 

l e a s t one of f o u r k i n d s of c u l p a b i l i t y i n a d d i t i o n t o the 

e s s e n t i a l elements of the t o r t and the agency t r a d i t i o n a l l y 

r e c o g n i z e d by common law f o r v i c a r i o u s l i a b i l i t y . " See a l s o 

C a i n v. Mortg. R e a l t y Co., 723 So. 2d 631, 633 ( A l a . 1998) 

("[I]n the u s u a l case, a j u r y may award compensatory damages 

a g a i n s t a p r i n c i p a l based on the g e n e r a l common-law p r i n c i p l e s 

of agency, but may award p u n i t i v e damages o n l y i f i t f i n d s one 

of the s p e c i f i c c r i t e r i a l i s t e d i n § 6-11-27(a)[, A l a . Code 

1975 ] . " ) . I t i s w e l l - s e t t l e d t h a t such a d i s t i n c t i o n does not 

a p p l y i n w r o n g f u l - d e a t h cases: 
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"In w r o n g f u l - d e a t h c a s e s , however, a l l damages 
are p u n i t i v e damages. See Cherokee E l e c . Coop. v.  
Cochran, 706 So. 2d 1188, 1193 ( A l a . 1997) ( s t a t i n g 
t h a t o n l y p u n i t i v e damages are a u t h o r i z e d i n 
w r o n g f u l - d e a t h c a s e s ) . Thus, i n a w r o n g f u l - d e a t h 
case t h e r e i s no need f o r d i f f e r e n t e v i d e n t i a r y 
s t a n d a r d s depending on the type of damages t h a t are 
sought. I n s t e a d of s u b j e c t i n g a l l p u n i t i v e damages 
t o the h e i g h t e n e d e v i d e n t i a r y s t a n d a r d of § 
6-11-27(a), [ A l a . Code 1975,] the L e g i s l a t u r e 
s p e c i f i c a l l y exempted p u n i t i v e damages sought i n 
w r o n g f u l - d e a t h a c t i o n s from the o p e r a t i o n of the 
h e i g h t e n e d e v i d e n t i a r y s t a n d a r d . A l a . Code 1975, § 
6-11-29 ( p r o v i d i n g t h a t § 6-11-27(a)'s h e i g h t e n e d 
e v i d e n t i a r y s t a n d a r d ' s h a l l not p e r t a i n t o or a f f e c t 
any c i v i l a c t i o n s f o r w r o n g f u l death p u r s u a n t t o 
S e c t i o n s 6-5-391 and 6-5-410')." 

C a i n , 723 So. 2d a t 633. 

In l i g h t of the f o r e g o i n g , the defendants m a i n t a i n t h a t 

"because Alabama's w r o n g f u l death s t a t u t e p l a c e s no l i m i t s on 

the t y p e s of conduct t h a t may be imputed t o the p r i n c i p a l , " 

and "[b]ecause any a c t i o n by a p r i n c i p a l ' s agent t h a t 

j u s t i f i e s a p u n i t i v e damages award a g a i n s t the agent w i l l 

r e s u l t i n the i m p u t a t i o n of p u n i t i v e damages a g a i n s t the 

p r i n c i p a l , " Alabama's w r o n g f u l - d e a t h s t a t u t e b o t h a f f o r d s 

" d i f f e r e n t c l a s s e s of defendants ... d i f f e r e n t p r o t e c t i o n s " 

and p r e v e n t s C o a s t a l ... from o r d e r i n g i t s conduct t o a v o i d 

the i m p o s i t i o n of l a r g e p u n i t i v e damage[s] awards" and thus 

d e p r i v e s C o a s t a l of the f a i r n o t i c e of p o t e n t i a l l y p u n i t i v e 
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conduct as r e q u i r e d by BMW v. Gore, s u p r a . (Defendants' 

b r i e f , a t p. 38.) 

I n i t i a l l y , we note t h a t the s t a t u t e does not t r e a t 

s i m i l a r l y s i t u a t e d defendants d i f f e r e n t l y . The v e r y f a c t t h a t 

an a l l e g e d w r o n g f u l death o c c u r r e d d i s t i n g u i s h e s the s i t u a t i o n 

of the defendants i n the i n s t a n t case from defendants 

p r o t e c t e d from v i c a r i o u s l i a b i l i t y f o r p u n i t i v e damages i n 

cases i n v o l v i n g i n j u r i e s l e s s than death. See Campbell v.  

W i l l i a m s , 638 So. 2d 804, 810-11 ( A l a . 1994) ("We note t h a t 

Alabama has h i s t o r i c a l l y t r e a t e d a c t i o n s r e s u l t i n g i n death 

d i f f e r e n t l y from a c t i o n s c a u s i n g l e s s e r i n j u r y . " ) . In Alabama  

Power Co. v. Turner, 575 So. 2d 551 ( A l a . 1991), t h i s Court 

r e j e c t e d an argument e x a c t l y l i k e the d e f e n d a n t s ' argument 

here, n o t i n g : 

"Alabama Power contends t h a t the e x c e p t i o n of 
w r o n g f u l death a c t i o n s from A l a . Code 1975, §§ 
6-5-410 and -411, v i o l a t e s i t s e q u a l p r o t e c t i o n 
r i g h t s under the F o u r t e e n t h Amendment. These 
s t a t u t e s r e s t r i c t p u n i t i v e damages i n t o r t a c t i o n s 
o t h e r than f o r w r o n g f u l death t o a c t s of o p p r e s s i o n , 
f r a u d , wantonness, or m a l i c e , p r o v ed by c l e a r and 
c o n v i n c i n g e v i d e n c e , and they p l a c e a c e i l i n g of 
$250,000 on such awards. Alabama Power argues t h a t 
t h i s attempted c l a s s i f i c a t i o n i s not a r a t i o n a l 
method of f u r t h e r i n g a l e g i t i m a t e S t a t e purpose and, 
f u r t h e r , t h a t the d i s t i n c t i o n between p u n i t i v e 
damages awards i n w r o n g f u l death a c t i o n s and such 
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awards i n a l l o t h e r t o r t a c t i o n s bears no r e l a t i o n 
t o the s t a t u t o r y purpose. 

"The e q u a l p r o t e c t i o n guarantee r e q u i r e s t h a t a 
l e g i s l a t i v e c l a s s i f i c a t i o n i s p r o p e r l y drawn. Our 
r e v i e w of t h i s i s s u e i s l i m i t e d t o whether i t i s 
c o n c e i v a b l e t h a t the c l a s s i f i c a t i o n bears a r a t i o n a l 
r e l a t i o n s h i p t o an end of government t h a t i s not 
p r o h i b i t e d by the C o n s t i t u t i o n of the U n i t e d S t a t e s . 
Nowak, Rotunda, and Young, C o n s t i t u t i o n a l Law § 
14.3, a t 580 (3d ed. 1986). 

"The e x c e p t i o n of w r o n g f u l d e a t h a c t i o n s from 
l e g i s l a t i o n r e s t r i c t i n g p u n i t i v e damages i s 
war r a n t e d , because w r o n g f u l death a c t i o n s d i f f e r 
c r i t i c a l l y from the a c t i o n s t o which the 
r e s t r i c t i o n s a p p l y . In Alabama, o n l y p u n i t i v e 
damages are a v a i l a b l e i n w r o n g f u l death a c t i o n s , and 
these damages may be awarded a g a i n s t a defendant 
based on i t s n e g l i g e n t conduct. The U n i t e d S t a t e s 
Supreme Court approved Alabama's p o l i c y of awarding 
p u n i t i v e damages i n w r o n g f u l death a c t i o n s i n L o u i s  
P i z i t z Dry Goods Co. v. Y e l d e l l , 274 U.S. 112, 47 
S.Ct. 509, 71 L.Ed. 952 (1927). The Court r e c o g n i z e d 
t h a t 'the purpose of Alabama's w r o n g f u l death a c t 
[Homicide A c t of Alabama, § 5696, Code of 1923] i s 
to s t r i k e a t the e v i l of the n e g l i g e n t d e s t r u c t i o n 
of human l i f e ' and conclu d e d : 'We cannot say t h a t i t 
i s beyond the power of a l e g i s l a t u r e , i n e f f e c t i n g 
such a change i n common law r u l e s , t o attempt t o 
p r e s e r v e human l i f e by making homicide e x p e n s i v e . ' 
274 U.S. a t 116, 47 S.Ct. a t 510. 

"The p r o t e c t i o n of the l i v e s of i t s c i t i z e n s i s 
c e r t a i n l y a l e g i t i m a t e s t a t e i n t e r e s t . By a l l o w i n g 
p u n i t i v e damages t o be a s s e s s e d a g a i n s t defendants 
i n w r o n g f u l death a c t i o n s i n a manner d i f f e r e n t from 
the way p u n i t i v e damages are a s s e s s e d i n o t h e r c i v i l 
a c t i o n s , the l e g i s l a t u r e has undoubtably r e c o g n i z e d 
t h a t no a r b i t r a r y cap can be p l a c e d on the v a l u e of 
human l i f e and i s ' a t t e m p t [ i n g ] t o p r e s e r v e human 
l i f e by making homicide e x p e n s i v e . ' 274 U.S. a t 116, 
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47 S.Ct. a t 510. The e x c e p t i o n of w r o n g f u l death 
a c t i o n s from l e g i s l a t i o n i mposing caps on the amount 
of p u n i t i v e damages t h a t can be awarded i n c i v i l 
a c t i o n s bears a r a t i o n a l r e l a t i o n s h i p t o a 
l e g i t i m a t e s t a t e i n t e r e s t t h a t i s not p r o h i b i t e d by 
the C o n s t i t u t i o n . T h e r e f o r e , t h a t e x c e p t i o n does 
not v i o l a t e the guarantee of e q u a l p r o t e c t i o n . " 

575 So. 2d a t 556. Thus, c o n t r a r y t o the d e f e n d a n t s ' c l a i m , 

the l e g i s l a t i v e c l a s s i f i c a t i o n of w r o n g f u l - d e a t h cases does 

f u r t h e r a l e g i t i m a t e s t a t e i n t e r e s t : p r o t e c t i n g the l i v e s of 

i t s c i t i z e n s . N o t h i n g b e f o r e us i n d i c a t e s t h a t our h o l d i n g i n 

Turner was e i t h e r i n c o r r e c t or i s due t o be r e v i s i t e d . Thus, 

s t a r e d e c i s i s r e q u i r e s our adherence t o the r e s o l u t i o n of the 

d e f e n d a n t s ' argument mandated by Turner. 

Moreover, as Pettaway n o t e s , and as a l l u d e d t o i n the 

f o r e g o i n g q u o t a t i o n , the U n i t e d S t a t e s Supreme Court has 

p r e v i o u s l y d e termined t h a t the i m p o s i t i o n of v i c a r i o u s 

l i a b i l i t y w i t h o u t an accompanying f i n d i n g of f a u l t -- as 

s p e c i f i c a l l y p e r m i t t e d by Alabama's w r o n g f u l - d e a t h s t a t u t e — 

does not v i o l a t e a c c e p t e d n o t i o n s of due p r o c e s s : "The 

p r i n c i p l e of respondeat s u p e r i o r i t s e l f and the r u l e of 

l i a b i l i t y of c o r p o r a t i o n s f o r the w i l l f u l t o r t s of t h e i r 

employees extended i n some j u r i s d i c t i o n s ... t o l i a b i l i t y f o r 

p u n i t i v e damages ... are r e c o g n i t i o n s by the common law t h a t 
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the i m p o s i t i o n of l i a b i l i t y w i t h o u t p e r s o n a l f a u l t , h a v i n g i t s 

f o u n d a t i o n i n a r e c o g n i z e d p u b l i c p o l i c y , i s not repugnant t o 

ac c e p t e d n o t i o n s of due p r o c e s s of law." L o u i s P i z i t z Dry  

Goods Co. v. Y e l d e l l , 274 U.S. 112, 115 (1927). The Court 

thus c o n c l u d e d t h a t " [ a L e g i s l a t u r e ] may impose an 

e x t r a o r d i n a r y l i a b i l i t y ... not o n l y upon those a t f a u l t but 

upon those who, a l t h o u g h not d i r e c t l y c u l p a b l e , are a b l e 

n e v e r t h e l e s s , i n the management of t h e i r a f f a i r s , t o guard 

s u b s t a n t i a l l y a g a i n s t the e v i l t o be p r e v e n t e d . " 274 U.S. a t 

116. T h e r e f o r e , the argument t h a t C o a s t a l l a c k e d n o t i c e t h a t 

i t would be h e l d " d i r e c t l y c u l p a b l e " f o r the n e g l i g e n t a c t s of 

i t s agents or employees, i f and when such a c t s u l t i m a t e l y 

r e s u l t e d i n death, i s w i t h o u t m e r i t . A c c o r d i n g l y , the 

a p p l i c a t i o n of Alabama's w r o n g f u l - d e a t h s t a t u t e d e n i e d the 

defendants n e i t h e r due p r o c e s s nor e q u a l p r o t e c t i o n of the 

law, and, as t o t h a t argument, the t r i a l c o u r t d i d not exceed 

i t s d i s c r e t i o n i n denying them a new t r i a l . See Acceptance  

In s . Co. v. Brown, 832 So. 2d 1, 12 ( A l a . 2001) ("The d e n i a l 

of a motion f o r a new t r i a l i s w i t h i n the sound d i s c r e t i o n of 

the t r i a l c o u r t . " ) . 
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C. A p p l i c a t i o n of BMW v. Gore G u i d e p o s t s 

Next, the defendants contend t h a t they were d e p r i v e d of 

due p r o c e s s because of the a l l e g e d i n a b i l i t y of the t r i a l 

c o u r t t o a p p l y one of the t h r e e f a c t o r s e s t a b l i s h e d by the 

U n i t e d S t a t e s Supreme Court i n BMW v. Gore, s u p r a , f o r 

a s s e s s i n g the a l l e g e d e x c e s s i v e n e s s of a punitive-damages 

award. 1 1 A c c o r d i n g t o the d e f e n d a n t s , because one of the Gore 

f a c t o r s c a l l s f o r a comparison of the r a t i o of p u n i t i v e 

damages t o compensatory damages, see Gore, 517 U.S. a t 580, 

Alabama's w r o n g f u l - d e a t h s t a t u t e , which, as p r e v i o u s l y noted, 

p r o v i d e s s o l e l y f o r an award of p u n i t i v e damages i n a 

w r o n g f u l - d e a t h case, " l e a v e s a defendant's r i g h t t o due 

p r o c e s s u n p r o t e c t e d . " (Defendants' b r i e f , a t p. 41.) 

The defendants note t h a t i n T i l l i s T r u c k i n g Co. v. Moses, 

748 So. 2d 874, 890 ( A l a . 1999), t h i s Court s p e c i f i c a l l y 

d e c l i n e d " t o o v e r t u r n more than a c e n t u r y of p r e c e d e n t " 

1 1Those t h r e e f a c t o r s a r e : "(1) [T]he degree of 
r e p r e h e n s i b i l i t y of the defendant's conduct; (2) the r a t i o of 
the compensatory damages award t o the p u n i t i v e damages award; 
and (3) the d i f f e r e n c e between the p u n i t i v e damages award and 
comparable awards i n s i m i l a r c a s e s . " Cherokee E l e c . Coop. v.  
Cochran, 706 So. 2d 1188, 1194 ( A l a . 1997). 
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d e s p i t e the noted d i f f i c u l t y i n r e c o n c i l i n g t h i s Gore f a c t o r 

w i t h our e s t a b l i s h e d j u r i s p r u d e n c e : 

" I n Cherokee E l e c t r i c [Coop. v. Cochran, 706 So. 
2d 1188 ( A l a . 1997)], the Court a p p l i e d the t h r e e 
BMW v. Gore ' g u i d e p o s t s , ' as w e l l as the Hammond and 
Green O i l p r i n c i p l e s of r e v i e w , and a f f i r m e d a 
$3,000,000 w r o n g f u l - d e a t h judgment on a v e r d i c t i n 
an e l e c t r o c u t i o n case. As t o the r a t i o of p u n i t i v e 
damages t o compensatory damages, the Court s t a t e d : 
'Alabama law a l l o w s no compensatory damages i n a 
w r o n g f u l death case. T h i s f a c t o r , t h e r e f o r e , does 
not a p p l y h e r e . ' 706 So. 2d a t 1194. A l t e r n a t i v e l y , 
one c o u l d say t h a t i t does not a p p l y as a 
m a t h e m a t i c a l r a t i o , b u t , i f one c o n s i d e r s the 
purpose b e h i n d t h i s f a c t o r , i t a p p l i e s i n the sense 
of p r o p o r t i o n a l i t y between the punitive-damages 
award and the harm t h a t was caused or was l i k e l y t o 
be caused by the d e f e n d a n t s ' conduct. ... C e r t a i n l y , 
death i s a g r e a t harm. Whether we say t h a t the 
r a t i o f a c t o r does not a p p l y , as we s a i d i n Cherokee  
E l e c t r i c , or t h a t i t a p p l i e s i n p r i n c i p l e w i t h o u t 
m a t h e m a t i c a l a p p l i c a t i o n , the f i r s t ' g u i d e p o s t ' from 
BMW v. Gore does not r e q u i r e t h i s Court t o o v e r t u r n 
more than a c e n t u r y of p r e c e d e n t based on law 
awarding o n l y p u n i t i v e damages i n w r o n g f u l - d e a t h 
a c t i o n s . " 

748 So. 2d a t 890. 

N o n e t h e l e s s , the defendants m a i n t a i n t h a t t h i s Court 

cannot " i g n o r e the r e q u i s i t e due p r o c e s s a n a l y s i s mandated by 

[ G o r e ] . " (Defendants' b r i e f , a t p. 42.) The defendants a l s o 

s p e c i f i c a l l y r e q u e s t t h a t we o v e r r u l e T i l l i s T r u c k i n g . In 

s u p p o r t of t h a t r e q u e s t , t h e y c i t e pre-Gore U n i t e d S t a t e s 

Supreme Court p r e c e d e n t s u g g e s t i n g t h a t a l o n g - s t a n d i n g 
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p r a c t i c e or i n t e r p r e t a t i o n w i l l not p r o t e c t the w r o n g f u l -

death s t a t u t e from c o n s t i t u t i o n a l a t t a c k , see W i l l i a m s v.  

I l l i n o i s , 399 U.S. 235, 239 (1970), and they r e l y h e a v i l y on 

J u s t i c e Lyons's s p e c i a l w r i t i n g i n M o b i l e I n f i r m a r y Ass'n v.  

T y l e r , 981 So. 2d 1077 ( A l a . 2007), i n which he e x p r e s s e d 

d i s s a t i s f a c t i o n w i t h the a b o v e - o u t l i n e d approach w i t h r e g a r d 

to the a p p l i c a t i o n of the Gore comparison f a c t o r i n w r o n g f u l -

death cases. 981 So. 2d a t 1109. 

Because Alabama's w r o n g f u l - d e a t h s t a t u t e p r o v i d e s f o r 

o n l y p u n i t i v e damages, Alabama c o u r t s are unable t o a p p l y 

f o r m u l a i c a l l y the p e r t i n e n t Gore g u i d e p o s t i n examining the 

r e a s o n a b l e n e s s of a punitive-damages award by comparing i t t o 

the compensatory-damages award. See McKowan v. B e n t l e y , 773 

So. 2d 990, 998 ( A l a . 1999). As T i l l i s T r u c k i n g makes c l e a r , 

however, a punitive-damages award i n a w r o n g f u l - d e a t h case may 

n o n e t h e l e s s be compared and e v a l u a t e d , though perhaps not i n 

a s t r i c t l y m a t h e m a t i c a l sense, by means of a " p r o p o r t i o n a l 

e v a l u a t i o n " of the awarded amount, the conduct of a defendant, 

and the r e s u l t i n g harm from t h a t conduct. 748 So. 2d a t 890. 

Thus, because the award of p u n i t i v e damages i n a w r o n g f u l -
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death case i s s u b j e c t t o a p r o p o r t i o n a l i t y r e v i e w , we are not 

i n c l i n e d t o r e v i s i t T i l l i s T r u c k i n g . 

D. The J u r y ' s A l l e g e d " U n b r i d l e d D i s c r e t i o n " 

The defendants a l s o contend t h a t the " j u r y ' s u n b r i d l e d 

d i s c r e t i o n " w i t h r e g a r d t o d e t e r m i n i n g p u n i t i v e damages under 

Alabama's w r o n g f u l - d e a t h s t a t u t e d e n i e d them due p r o c e s s . 

(Defendants' b r i e f , a t p. 43.) As noted i n Turner, supra — 

a d e c i s i o n r e n d e r e d subsequent t o Mathews v. E l d r i d g e , 424 

U.S. 319 (1976), on which the defendants r e l y -- t h i s C ourt 

has a l s o , on more than one o c c a s i o n , c o n s i d e r e d and r e j e c t e d 

t h i s e x a c t c l a i m : 

"Alabama Power argues t h a t Alabama's w r o n g f u l 
death s t a t u t e d e n i e s i t i t s due p r o c e s s r i g h t s under 
the F o u r t e e n t h Amendment and A r t i c l e I , §§ 6 and 13, 
of the Alabama C o n s t i t u t i o n because the s t a t u t e 
a l l o w s o n l y p u n i t i v e damages, and not compensatory 
damages, upon a f i n d i n g of n e g l i g e n c e by a 
preponderance of the e v i d e n c e , and, f u r t h e r , a l l o w s 
a j u r y t o a s s e s s the amount of damages a t i t s 
d i s c r e t i o n . We r e c e n t l y r e v i e w e d and r e j e c t e d t h i s 
argument i n C e n t r a l Alabama E l e c . Co-op. v. Tapley, 
[546 So. 2d 371 ( A l a . 1 9 8 9 ) ] . Because these i s s u e s 
are argued g e n e r a l l y and c o l l e c t i v e l y i n the b r i e f s 
and because they m i r r o r i n many i n s t a n c e s the same 
arguments p r e s e n t e d i n Tapley, s u p r a , we quote 
r a t h e r e x t e n s i v e l y from t h a t o p i n i o n : 

"'Does the due p r o c e s s c l a u s e of the 
F o u r t e e n t h Amendment r e q u i r e t h a t j u r i e s be 
g u i d e d by o b j e c t i v e c r i t e r i a i n o r d e r t o 
p r o p e r l y a s s e s s p u n i t i v e damages? S t a t e d 
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perhaps more a c c u r a t e l y , i s i t 
f u n d a m e n t a l l y u n f a i r f o r a j u r y t o award 
p u n i t i v e damages w i t h o u t the guidance of 
o b j e c t i v e c r i t e r i a ? 

II I 

"'... [T]he o n l y damages a v a i l a b l e i n 
a w r o n g f u l death a c t i o n brought p u r s u a n t t o 
Alabama law are p u n i t i v e damages. The 
s a n c t i t y of human l i f e , the noble g o a l of 
p r e s e r v i n g human l i f e , and s o c i e t y ' s d e s i r e 
t o p u n i s h those whose conduct r e s u l t s i n 
the l o s s of human l i f e , have a l l been 
a c c e p t e d by our L e g i s l a t u r e as c r i t e r i a 
o u t w e i g h i n g the seeming anomaly of 
p e r m i t t i n g p u n i t i v e damages f o r s i m p l e 
n e g l i g e n c e . T h i s view r e s t s on the premise 
t h a t one may be a d e q u a t e l y compensated f o r 
h i s i n j u r i e s , but the v a l u e of human l i f e 
has no measure. P u n i s h i n g the t o r t - f e a s o r 
d i s s u a d e s o t h e r s from engaging i n 
l i f e - e n d a n g e r i n g conduct. 

" '  

" ' I f a defendant i s d i s s a t i s f i e d w i t h 
a j u r y ' s v e r d i c t , and f e e l s t h a t i t i s 
e x c e s s i v e , or o t h e r w i s e f l a w e d , he i s 
e n t i t l e d t o the p r o t e c t i o n of a v a r i e t y of 
s a f e g u a r d s . The defendant may move f o r 
r e m i t t i t u r and a new t r i a l i n the t r i a l 
c o u r t , and may ap p e a l as a matter of r i g h t 
from the d e n i a l of e i t h e r . He i s e n t i t l e d 
t o a de novo r e v i e w of the j u r y ' s v e r d i c t 
on a p p e a l . The a p p e l l a t e c o u r t s i n t h i s 
s t a t e have the a u t h o r i t y t o o r d e r a new 
t r i a l due t o the e x c e s s i v e n e s s of the 
v e r d i c t , t o c o n d i t i o n a l l y o r d e r a new t r i a l 
u n l e s s the p l a i n t i f f a c c e p t s a r e m i t t i t u r , 
and t o o r d e r the t r i a l c o u r t t o 
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c o n d i t i o n a l l y o r d e r a new t r i a l u n l e s s the 
p l a i n t i f f a c c e p t s a r e m i t t i t u r . 

" ' I f a defendant p r o p e r l y moves the 
t r i a l c o u r t t o do so, the t r i a l c o u r t i s 
o b l i g a t e d t o s t a t e on the r e c o r d i t s 
reasons f o r e i t h e r i n t e r f e r i n g w i t h the 
j u r y ' s v e r d i c t or not i n t e r f e r i n g w i t h i t . 
And, i n making the d e t e r m i n a t i o n of whether 
the v e r d i c t i s e x c e s s i v e (or i n a d e q u a t e ) , 
a t r i a l c o u r t i s a u t h o r i z e d t o c o n s i d e r [a] 
n o n - e x c l u s i v e l i s t of f a c t o r s [ . ] 

" ' P u n i t i v e damages s h o u l d not exceed 
an amount n e c e s s a r y t o a c c o m p l i s h s o c i e t y ' s 
g o a l s of punishment and d e t e r r e n c e . But 
the degree of punishment n e c e s s a r y t o 
a c h i e v e those g o a l s changes w i t h each case. 
In the r a r e s t c a ses, i n v o l v i n g the most 
e g r e g i o u s conduct, j u r i e s s h o u l d be 
e n t i t l e d t o p u n i s h defendants so s e v e r e l y 
as t o d e s t r o y them; j u s t i c e demands t h a t . 
But i n the t y p i c a l p u n i t i v e damages case, 
the award s h o u l d p u n i s h w i t h o u t d e s t r o y i n g . 
That, i n a n u t s h e l l , i s the way p u n i t i v e 
damages and the c i v i l j u s t i c e system 
c o e x i s t . 

"'The i d e n t i c a l case t r i e d t o 
d i f f e r e n t j u r i e s w i l l l i k e l y produce 
d i f f e r e n t r e s u l t s , but t h a t does not 
n e c e s s a r i l y smack of a l a c k of fundamental 
f a i r n e s s . That i s i n h e r e n t i n the n a t u r e of 
j u r i e s , g i v e n the i m p e r f e c t i o n of man and 
h i s system of j u s t i c e . Some d i s c r e t i o n must 
be a f f o r d e d t o j u r i e s t o a s s e s s p u n i t i v e 
damages as the y see f i t . We can e n v i s i o n no 
se t of c a r v e d - i n - g r a n i t e s t a n d a r d s t h a t 
would guide e v e r y j u r y i n eve r y c o n c e i v a b l e 
case. D i s c r e t i o n t o l e r a t e s e l a s t i c i t y , but 
the j u r y ' s d i s c r e t i o n i s by no means 
u n b r i d l e d . The "whims" of any g i v e n j u r y 
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are s t i l l h a r n e s s e d by the a u t h o r i t y of the 
t r i a l c o u r t and a p p e l l a t e c o u r t s . 

"'Due t o the saf e g u a r d s now i n p l a c e 
i n Alabama, we f i n d no m e r i t t o [the 
defendant's] a l l e g a t i o n t h a t i t s r i g h t s t o 
s u b s t a n t i v e due p r o c e s s have been d e n i e d , 
or based on the i s s u e s p r e s e r v e d f o r our 
rev i e w , t h a t our w r o n g f u l death s t a t u t e i s 
u n c o n s t i t u t i o n a l . We have c o n f i d e n c e i n our 
system of c i v i l j u s t i c e and f a i t h t h a t t h a t 
system w i l l accommodate change as i t i s 
r e q u i r e d . ' " 

575 So. 2d a t 553-56. With no c h a l l e n g e t o t h i s r a t i o n a l e , we 

d e c l i n e t o abandon the pr e c e d e n t i n Turner. 

I I . R e m i t t i t u r 

The defendants a l s o contend t h a t , i n the absence of a new 

t r i a l , t h e y are due, under the g u i d e p o s t s s e t f o r t h i n Gore 

and the f a c t o r s s e t out i n Hammond and Green O i l , a f u r t h e r 

r e m i t t i t u r of the j u r y ' s punitive-damages award based on i t s 

a l l e g e d e x c e s s i v e n e s s . We d i s a g r e e . 

The t r i a l c o u r t i n c l u d e d i n i t s postjudgment o r d e r the 

f o l l o w i n g f i n d i n g s of f a c t w i t h r e g a r d t o the de f e n d a n t s ' 

r e m i t t i t u r r e q u e s t : 

"In d e t e r m i n i n g whether a p u n i t i v e award i s g r o s s l y 
e x c e s s i v e , the Court must a p p l y the g u i d e p o s t s s e t 
f o r t h i n BMW of N o r t h Am., I n c . v. Gore, 517 U.S. 
559 (1996), and the f a c t o r s a r t i c u l a t e d i n Hammond  
v. C i t y of Gadsden, 493 So. 2d 1374 ( A l a . 1986), and 
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Green O i l Co. v. Hornsby, 539 So. 2d 218 ( A l a . 
1989). 

"BMW G u i d e p o s t s 

"1. R e p r e h e n s i b i l i t y of d e f e n d a n t s ' conduct. 
A p p l i c a t i o n of t h i s g u i d e p o s t t o the e v i d e n c e p o i n t s 
toward a r e m i t t i t u r f o r the f o l l o w i n g r e a s o n s : 

"a. The d u r a t i o n of d e f e n d a n t s ' conduct was 
v e r y s h o r t , l a s t i n g s e v e r a l hours over the 
course of one day; 

"b. There i s no e v i d e n c e t h a t any of 
defendants were aware of any h a z a r d which 
t h e i r conduct was l i k e l y t o cause; 

"c. There i s no e v i d e n c e t h a t any of 
defendants attempted t o c o n c e a l or cover up 
the events t h a t l e d t o [ H a l l ' s ] death; nor 
i s t h e r e any e v i d e n c e t h a t any of 
defendants attempted t o f a l s i f y or a l t e r 
r e c o r d s of s a i d e v e n t s ; and 

"d. There i s no e v i d e n c e of any s i m i l a r 
c l a i m s or a l l e g a t i o n s made a g a i n s t 
d e f e n d a n t s . 

"2. R a t i o of p u n i t i v e t o compensatory damages. T h i s 
g u i d e p o s t does not a p p l y i n a w r o n g f u l - d e a t h case. 
See Lance, I n c . v. Ramanauskas, 731 So. 2d 1204, 
1218 ( A l a . 1999). 

"3. S i m i l a r C r i m i n a l and C i v i l S a n c t i o n s 

"By r e f e r e n c e t o comparisons w i t h o t h e r w r o n g f u l 
death v e r d i c t s a f f i r m e d by the Supreme C o u r t , the 
v e r d i c t i n t h i s case i s 'out of l i n e . ' See, e.g., 
A t k i n s v. Lee, 603 So. 2d 937 ( A l a . 1992) ($6.875 
m i l l i o n m e d i c a l - m a l p r a c t i c e / w r o n g f u l - d e a t h v e r d i c t 
a g a i n s t h o s p i t a l and d o c t o r a f f i r m e d ) ; Campbell v.  
W i l l i a m s , 638 So. 2d 804 ( A l a . 1994) ($4 m i l l i o n 
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m e d i c a l - n e g l i g e n c e / w r o n g f u l - d e a t h v e r d i c t a f f i r m e d ) ; 
M o b i l e I n f i r m a r y Ass'n v. T y l e r , 981 So. 2d 1077 
( A l a . 2007) ($3 m i l l i o n m e d i c a l - n e g l i g e n c e / w r o n g f u l -
death v e r d i c t a f f i r m e d ) ; McKowan v. B e n t l e y , 773 So. 
2d 990 ( A l a . 1999) ($2 m i l l i o n m e d i c a l -
n e g l i g e n c e / w r o n g f u l - d e a t h v e r d i c t a f f i r m e d ) ; Smith  
v. S c h u l t e , 671 So. 2d 1334 ( A l a . 1995) ($2.5 
m i l l i o n v e r d i c t i n m e d i c a l - n e g l i g e n c e / w r o n g f u l - d e a t h 
case a f f i r m e d ) . 

"HAMMOND/GREEN OIL FACTORS 

"1. R e p r e h e n s i b i l i t y of de f e n d a n t s ' conduct. See 
d i s c u s s i o n of BMW Guidepost No.1, sup r a . 

"2. R e l a t i o n s h i p of the punitive-damages award t o 
the harm t h a t a c t u a l l y o c c u r r e d , or i s l i k e l y t o 
oc c u r , from d e f e n d a n t s ' conduct. While t h e r e i s no 
adequate measure f o r the v a l u e of human l i f e , the 
punitive-damages award i n t h i s case i s e x c e s s i v e 
g i v e n the evi d e n c e b e f o r e the C o u r t . 

"3. Whether defendants p r o f i t e d . There i s no 
evid e n c e t h a t any of defendants p r o f i t e d from the 
a c t s and o m i s s i o n s t h a t formed the b a s i s of 
[Pettaway's] c l a i m . 

"4. Impact on de f e n d a n t s ' f i n a n c i a l p o s i t i o n . Based 
on the ev i d e n c e of d e f e n d a n t s ' net worth and 
a v a i l a b l e i n s u r a n c e coverage, the p u n i t i v e damages 
award, i f u p h e l d or not d r a s t i c a l l y reduced, w i l l 
have a c r i p p l i n g e f f e c t on the f i n a n c e s of 
def e n d a n t s ; 

"a. Defendant Don Ortego has a n e g a t i v e net 
worth. 

"b. As a p r o f e s s i o n a l c o r p o r a t i o n , 
defendant C o a s t a l A n e s t h e s i a , P.C., 
('Coastal') does not r e t a i n e a r n i n g s but 
d i s t r i b u t e s 100% of i t s income each year t o 
i t s p h y s i c i a n s h a r e h o l d e r s a f t e r p a y i n g i t s 
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employees and expenses. Based upon the 
u n d i s p u t e d t e s t i m o n y of d e f e n d a n t s ' e x p e r t 
a c c o u n t a n t , Tim Gaston, and E x h i b i t s 24 and 
25 i n t r o d u c e d a t the h e a r i n g on October 1, 
2010, defendant C o a s t a l has a net worth of 
$284,136.00. 

"c. Defendant R a n d a l l Boudreaux has a net 
worth of $151,419.00 when h i s r e t i r e m e n t 
account, which by law i s exempt from l e v y , 
i s s u b t r a c t e d from h i s a s s e t s . See Exh. 24 
i n t r o d u c e d a t the Oct. 1, 2010 h e a r i n g . 

"d. Together, defendants have $1,000,000.00 
i n l i a b i l i t y i n s u r a n c e coverage. [Pettaway] 
urges the Court not t o r e m i t the v e r d i c t 
because t h e r e i s e v i d e n c e t h a t would 
s u p p o r t a n e g l i g e n t or bad f a i t h f a i l u r e t o 
s e t t l e c l a i m by Defendants a g a i n s t [ t h e i r 
i n s u r e r ] MAG M u t u a l . Were such c l a i m 
p r o s e c u t e d t o a s u c c e s s f u l r e s o l u t i o n , the 
damages would be the amount of the reduced 
v e r d i c t i n excess of a v a i l a b l e l i a b i l i t y 
i n s u r a n c e coverage. Thus, a c c o r d i n g t o 
[P e t t a w a y ] , the Defendants have the 
p o t e n t i a l of not f e e l i n g any adverse impact 
at a l l from the j u r y ' s v e r d i c t i n t h i s 
case. 

"The Court i s f a m i l i a r w i t h the law c o n c e r n i n g 
a s s e s s i n g a p o t e n t i a l n e g l i g e n t or bad f a i t h 
[ f a i l u r e ] t o s e t t l e c l a i m as s e t f o r t h i n Mutual  
Assurance, I n c . v Madden, 627 So. 2d 865 ( A l a . 
1993). The c o u r t has now r e v i e w e d i n camera the 
documents produced by MAG Mutual from i t s f i l e . 
H aving r e v i e w e d the c o n t e n t s of the c l a i m s i n 
j u x t a p o s i t i o n t o the a f f i d a v i t s u b m i t t e d by 
[Pettaway's] c o u n s e l , D a v i d S. C a i n , o u t l i n i n g 
[Pettaway's] p r e t r i a l e f f o r t s t o s e t t l e the case 
w i t h i n p o l i c y l i m i t s and the e f f o r t s by the MAG 
Mutual a d j u s t e r , ... who i n i t i a l l y r e f u s e d 
[Pettaway's] s e t t l e m e n t o f f e r but then, i n the 
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course of the t r i a l , made e f f o r t s t o s e t t l e f o r l e s s 
than the p o l i c y l i m i t s , the Court f i n d s and 
d e c l a r e s , w i t h r e s p e c t t o the p o t e n t i a l f a i l u r e t o 
s e t t l e c l a i m s , as is f o l l o w s : 

"Having now r e v i e w e d the c o n t e n t s of the c l a i m s 
f i l e , the Court i s i n s t e a d c o n v i n c e d from the 
documents c o n t a i n e d w i t h i n t h a t f i l e , when viewed 
a l o n g s i d e Mr. C a i n ' s a f f i d a v i t , t h a t [the a d j u s t e r ] 
d i d i n d e e d put MAG Mutual's i n s u r e d s a t r i s k f o r an 
excess v e r d i c t when, d u r i n g the course of the t r i a l , 
a f t e r h e a r i n g a l l the e v i d e n c e from a l l the e x p e r t 
w i t n e s s e s e s t a b l i s h i n g t h a t t h e r e were breaches of 
the s t a n d a r d s of c a r e , [the a d j u s t e r ] e l e c t e d 
i n s t e a d t o t r y t o save h i s employer money w h i l e 
e x p o s i n g i t s i n s u r e d s t o the l i k e l i h o o d of an 
e x p l o s i v e v e r d i c t t h a t would f a r exceed the $1 
m i l l i o n coverage l i m i t s . 

"The law c o n c e r n i n g n e g l i g e n t or bad f a i t h 
f a i l u r e t o s e t t l e under such c i r c u m s t a n c e s i s 
w e l l - e s t a b l i s h e d . S t a t e Farm Mutual Auto I n s . Co. v.  
H o l l i s , 545 So. 2d 387, 389-90 ( A l a . 1989), s e t s 
f o r t h the duty owed under such c i r c u m s t a n c e s : 

"'"[W]hen an o p p o r t u n i t y i s p r e s e n t e d t o 
the i n s u r e r t o make a s e t t l e m e n t of the 
c l a i m i n an amount not more than the l i m i t 
of l i a b i l i t y , the law r a i s e s a duty on h i s 
p a r t t o use o r d i n a r y c a r e t o a s c e r t a i n the 
f a c t s on which i t s performance depends i f 
he has not a l r e a d y done so. I f the i n s u r e r 
n e g l e c t s t o e x e r c i s e o r d i n a r y d i l i g e n c e i n 
a s c e r t a i n i n g these f a c t s , i f he has not 
a l r e a d y done so, and as a p r o x i m a t e r e s u l t 
of such n e g l e c t he f a i l s t o make such a 
s e t t l e m e n t , which i s a v a i l a b l e , and when 
such knowledge would have caused a 
r e a s o n a b l y prudent p e r s o n t o do so and a 
v e r d i c t and judgment are r e n d e r e d a g a i n s t 
[the] i n s u r e d i n an amount more than the 
l i m i t of l i a b i l i t y i n the p o l i c y , the 
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i n s u r e r s h o u l d be h e l d l i a b l e t o the  
i n s u r e d f o r the f u l l amount of the  
judgment." ' 

" I n t h i s case, MAG Mutual's conduct c o u l d be found 
by a j u r y t o r e f l e c t a f a i l u r e t o e x e r c i s e ' o r d i n a r y 
d i l i g e n c e ' i n a s c e r t a i n i n g the e x p l o s i v e f a c t s of 
l i a b i l i t y and i n f a i l i n g t o make a s e t t l e m e n t f o r 
p o l i c y l i m i t s b e f o r e the v e r d i c t was r e t u r n e d . Here 
the overwhelming e v i d e n c e was t h a t [ H a l l ] was an 
a s p i r a t i o n r i s k , t h a t the s t a n d a r d of c a r e r e q u i r e s 
r a pid-sequence i n d u c t i o n on p a t i e n t s who are 
a s p i r a t i o n r i s k s , and t h a t Dr. Boudreaux and Mr. 
Ortego f a i l e d t o take fundamental and b a s i c s t e p s t o 
determine whether [ H a l l ] was an a s p i r a t i o n r i s k 
b e f o r e b e g i n n i n g t o a d m i n i s t e r drugs of a n e s t h e s i a . 
L i a b i l i t y was not o b j e c t i v e l y q u e s t i o n a b l e under 
these c i r c u m s t a n c e s . The q u e s t i o n wasn't whether 
[Pettaway] would r e c e i v e a v e r d i c t , but o n l y how 
l a r g e t h a t v e r d i c t would be. MAG Mutual's f a i l u r e t o 
s e t t l e under those c i r c u m s t a n c e s was u n r e a s o n a b l e , 
and by i t s a c t i o n s i t c l e a r l y exposed i t s i n s u r e d s 
t o an excess v e r d i c t . There i s s u b s t a n t i a l e v i d e n c e 
t h a t would s u p p o r t a c l a i m by the Defendants a g a i n s t 
t h e i r l i a b i l i t y i n s u r e r f o r n e g l i g e n t or bad f a i t h 
f a i l u r e t o s e t t l e . MAG Mutual had the o p p o r t u n i t y t o 
s e t t l e t h i s case w i t h i n the p o l i c y l i m i t s p r i o r t o 
the commencement of the t r i a l . C e r t a i n l y , once the 
e v i d e n c e began t o u n f o l d , MAG M u t u a l , as a 
r e a s o n a b l e i n s u r e r , s h o u l d have o f f e r e d i t s p o l i c y 
l i m i t s and g o t t e n the case s e t t l e d r a t h e r than 
gambling on the outcome a t the expense of i t s 
i n s u r e d s . 

"5. Cost t o p l a i n t i f f of the l i t i g a t i o n . 

" I n the post-judgment h e a r i n g , [Pettaway] 
s u b m i t t e d an a f f i d a v i t from a bookkeeper employed by 
her a t t o r n e y s who a t t e s t e d t o the f a c t t h a t 
[Pettaway's] o u t - o f - p o c k e t expenses b r i n g i n g t h i s 
l a w s u i t t o t a l e d t o - d a t e $126,301.09. Green O i l , 539 
So. 2d a t 223, c o u n s e l s t h a t t h i s C ourt must 
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c o n s i d e r whether the p u n i t i v e damages award 
s u f f i c i e n t l y rewards the P l a i n t i f f ' s c o u n s e l f o r 
assuming the r i s k of b r i n g i n g the l a w s u i t and 
encourages o t h e r p l a i n t i f f s t o b r i n g wrongdoers t o 
t r i a l . One c o n s i d e r a t i o n i n t h i s c a l c u l u s i s the 
r i s k t o P l a i n t i f f ' s c o u n s e l of u n d e r t a k i n g t h i s 
p a r t i c u l a r type of l i t i g a t i o n . ... In t h a t r e g a r d , 
[Pettaway's] c o u n s e l sought a g a i n , through 
p o s t - t r i a l d i s c o v e r y , i n f o r m a t i o n c o n c e r n i n g the 
c o s t s t o the Defendants i n d e f e n d i n g t h i s l a w s u i t so 
t h a t [Pettaway] c o u l d s u b s t a n t i a t e her argument t h a t 
the p u n i t i v e damages award ought t o be l a r g e enough 
bot h t o reimburse [her] o u t - o f - p o c k e t expenses and 
t o reward [her] c o u n s e l f o r u n d e r t a k i n g the r i s k s of 
l i t i g a t i o n a g a i n s t Defendants who w i l l spend such 
l a r g e sums i n the defense of c l a i m s a g a i n s t them. 

"A f a i r and r e a s o n a b l e i n f e r e n c e i s t h a t m e d i c a l 
n e g l i g e n c e w r o n g f u l death v e r d i c t s must be l e f t 
r e l a t i v e l y s i z e a b l e i f competent and q u a l i f i e d 
a t t o r n e y s are t o remain m o t i v a t e d [ . ] 

"6. C r i m i n a l s a n c t i o n s and/or c i v i l a c t i o n s f o r 
s i m i l a r conduct. There i s no e v i d e n c e of c r i m i n a l 
s a n c t i o n s or c i v i l a c t i o n s a g a i n s t defendants f o r 
s i m i l a r conduct. 

"Upon c o n s i d e r a t i o n of the f o r e g o i n g , i t i s 
hereby ORDERED, [ADJUDGED] and DECREED t h a t upon the 
Defendants' M o t i o n f o r New T r i a l , the Court w i l l 
r e q u i r e r e m i t t i t u r of the $20,000,000,00 p u n i t i v e -
damages v e r d i c t t o $4,000,000,00 as a c o n d i t i o n t o 
the o v e r r u l i n g f o r the M o t i o n f o r New T r i a l . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

As s e t out above, based upon i t s a p p l i c a t i o n of the Gore 

g u i d e p o s t s and the Hammond and Green O i l f a c t o r s , the t r i a l 

c o u r t r e m i t t e d the punitive-damages award imposed a g a i n s t the 
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defendants from $20,000,000 t o $4,000,000. The defendants 

contend t h a t the r e m i t t i t u r b o t h was i n s u f f i c i e n t and "was 

reached through a p r o c e s s v e i l e d i n s e c r e c y which c l e a r l y 

d e p r i v e d [them] of due p r o c e s s . " (Defendants' b r i e f , a t p. 

46.) More s p e c i f i c a l l y , t hey argue t h a t they were e n t i t l e d t o 

an i n c r e a s e d r e m i t t i t u r under the Gore f a c t o r s because, they 

say, t h e i r conduct was not r e p r e h e n s i b l e ; the d u r a t i o n of 

t h e i r conduct was b r i e f ; they were p u r p o r t e d l y unaware of any 

p o t e n t i a l h a z a r d from the a l l e g e d r o u t i n e procedure and d i d 

not a c t w i t h w i l l f u l n e s s , wantonness, or i n t e n t t o harm H a l l ; 

t hey d i d not attempt t o c o n c e a l any i n f o r m a t i o n r e l a t e d t o 

H a l l ' s d e a t h ; and t h e r e was no e v i d e n c e of a h i s t o r y of 

s i m i l a r conduct by the d e f e n d a n t s . They a l s o contend t h a t the 

r e m i t t e d award i s d i s p r o p o r t i o n a t e as compared t o the 

a l l e g e d l y s i m i l a r case of T y l e r , s u p r a , and t h i s C o u r t ' s 

d e c i s i o n i n M o b i l e I n f i r m a r y Ass'n v. Reynolds, 25 So. 3d 1203 

( A l a . 2007) ( t a b l e ) , a case d e c i d e d w i t h o u t an o p i n i o n . In 

a d d i t i o n , the defendants argue t h a t the Hammond and Green O i l 

f a c t o r s r e q u i r e f u r t h e r r e m i t t i t u r because, they contend, 

a l t h o u g h human l i f e i s immeasurable, the punitive-damages 

award as r e m i t t e d i s n o n e t h e l e s s e x c e s s i v e ; because t h e y d i d 

43 



1100281 

not p r o f i t from t h e i r conduct; and because they w i l l be 

" d e s t r o y e d f i n a n c i a l l y " i f the award i s not f u r t h e r r e m i t t e d 

to an amount e q u i v a l e n t t o an amount t o t a l i n g l e s s than 10% of 

the d e f e n d a n t s ' combined net worth. 

"We r e v i e w the t r i a l c o u r t ' s award of p u n i t i v e damages de  

novo, w i t h no presumption of c o r r e c t n e s s . " Mack Tr u c k s , I n c .  

v. Witherspoon, 867 So. 2d 307, 309 ( A l a . 2003) ( c i t i n g 

Acceptance I n s . Co. v. Brown, 832 So. 2d a t 24). The t r i a l 

c o u r t ' s a p p l i c a t i o n of the Gore g u i d e p o s t s and the Hammond and 

Green O i l f a c t o r s i s a l s o r e v i e w e d de novo. See T y l e r , 981 

So. 2d a t 1106. C o n s i d e r i n g each f a c t o r , i n t u r n , we see 

n o t h i n g i n d i c a t i n g t h a t the t r i a l c o u r t e r r e d i n d e t e r m i n i n g 

the amount of the r e m i t t i t u r . 

I n i t i a l l y , as t o the d e f e n d a n t s ' d i s p r o p o r t i o n a l i t y 

argument, Reynolds i s i n a p p o s i t e : i t i s a n o - o p i n i o n 

a f f i r m a n c e and, t h u s , does not o f f e r a d i s c u s s i o n of the 

a p p l i c a b l e f a c t o r s on which the t r i a l c o u r t ' s r e m i t t i t u r and 

t h i s C o u r t ' s a f f i r m a n c e of t h a t r e m i t t i t u r were based. See 

a l s o Rule 5 3 ( d ) , A l a . R. App. P. ("An o r d e r of a f f i r m a n c e 

i s s u e d by the Supreme Court ... by which a judgment or o r d e r 

i s a f f i r m e d w i t h o u t an o p i n i o n ... s h a l l have no p r e c e d e n t i a l 
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v a l u e and s h a l l not be c i t e d i n arguments or b r i e f s " ) . 

S i m i l a r l y , a l t h o u g h the h o l d i n g i n T y l e r i n c l u d e d a r e m i t t i t u r 

of a $5,500,000 punitive-damages award t o $3,000,000, t h a t 

case, t o o , d i d not i n c l u d e a r e c i t a t i o n of the f a c t o r s on 

which the r e m i t t i t u r was b a s e d . 1 2 T h e r e f o r e , the d e f e n d a n t s ' 

r e l i a n c e on those cases does not s u p p o r t the c l a i m t h a t the 

p r e s e n t award i s d i s p r o p o r t i o n a t e , nor does the c i t e d 

a u t h o r i t y c o n v i n c e us t h a t the t r i a l c o u r t e r r e d i n not 

f u r t h e r r e m i t t i n g the punitive-damages award. 

A d d i t i o n a l l y , the t r i a l c o u r t p erformed a comparison of 

the p r e s e n t award w i t h those i n s i m i l a r cases and d e termined 

t h a t i t was not d i s p r o p o r t i o n a t e . The cases c i t e d by the 

t r i a l c o u r t i n t h i s r e g a r d c o n f i r m t h a t the r e m i t t e d award i n 

the i n s t a n t case i s not an u n u s u a l l y l a r g e amount i n 

comparison w i t h awards a f f i r m e d i n o t h e r w r o n g f u l - d e a t h cases. 

See, e.g., Campbell v. W i l l i a m s , 638 So. 2d 804, 818 ( A l a . 

1994) ( a f f i r m i n g t r i a l c o u r t ' s d e n i a l of a r e m i t t i t u r of a 

p unitive-damages award i n a w r o n g f u l - d e a t h case based on the 

" c o n c l u [ s i o n ] t h a t the $4 m i l l i o n p u n i t i v e damages award ... 

12We note t h a t the t o r t i o u s a c t s of the defendants i n 
T y l e r appear t o be f a r l e s s e g r e g i o u s than the a c t s of the 
defendants i n the i n s t a n t case. 
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[did] not exceed an amount n e c e s s a r y t o p u n i s h Dr. Campbell 

f o r h i s a c t i o n and t o d e t e r him and o t h e r s from c o m m i t t i n g 

s i m i l a r a c t s i n the f u t u r e " ) . F u r t h e r , g i v e n the p o s s i b i l i t y 

t h a t the defendants may, by means of t h e i r p o t e n t i a l b a d - f a i t h 

and/or n e g l i g e n t - f a i l u r e - t o - s e t t l e c l a i m -- d i s c u s s e d below — 

a v o i d any impact of the r e m i t t e d award, we cannot agree t h a t 

the r e m i t t e d amount i s d i s p r o p o r t i o n a t e . 

The d e f e n d a n t s ' c l a i m t h a t the r e m i t t e d amount i s 

f i n a n c i a l l y d e v a s t a t i n g i s u n a v a i l i n g . I n c l u d i n g the 

a v a i l a b l e i n s u r a n c e coverage and r e l y i n g on t h e i r i n d i v i d u a l 

net worths as c a l c u l a t e d by the t r i a l c o u r t , the defendants 

c l a i m a combined net worth of $1,435,555. They c i t e a u t h o r i t y 

f o r the p r o p o s i t i o n t h a t a punitive-damages award " s h o u l d 

s t i n g but s h o u l d not d e s t r o y " a defendant, see O r k i n  

E x t e r m i n a t i n g Co. v. J e t e r , 832 So. 2d 25, 42 ( A l a . 2001), and 

cases s u g g e s t i n g t h a t an award i n excess of 10% of a 

defendant's net worth i s e x c e s s i v e . We note, however, t h a t 

none of the cases c i t e d by the defendants i n s u p p o r t of t h e i r 

argument i s a w r o n g f u l - d e a t h case. 

The defendants are c o r r e c t t h a t , i n BMW of N o r t h America,  

In c . v. Gore, 701 So. 2d 507 ( A l a . 1997), on remand from the 
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U n i t e d S t a t e s Supreme C o u r t , we "suggested" t h a t f o l l o w i n g our 

remand the t r i a l c o u r t "might c o n s i d e r whether a p u n i t i v e 

damages award t h a t exceeds 10% of the defendant's net worth 

c r o s s e s the l i n e from punishment t o d e s t r u c t i o n , p a r t i c u l a r l y 

where the defendant's conduct i s not h i g h l y r e p r e h e n s i b l e . " 

701 So. 2d a t 514. However, t h a t s u g g e s t i o n does not 

r e p r e s e n t , as the defendants seem t o argue, t h i s C o u r t ' s 

i m p l e m e n t a t i o n of a d e f i n i t i v e r u l e t h a t a punitive-damages 

award may not exceed 10% of a defendant's net worth. To the 

c o n t r a r y , as we observed i n McKowan v. B e n t l e y , 773 So. 2d 990 

( A l a . 1999), "Alabama law does not impose s p e c i f i c l i m i t s on 

the amount t h a t may be r e c o v e r e d i n a w r o n g f u l death a c t i o n . " 

773 So. 2d a t 999. See a l s o § 6 - 1 1 - 2 1 ( j ) , A l a . Code 1975. 

F u r t h e r , the 10% recommendation appears t o have been a p p l i e d 

o n l y i n a non-wrongful-death s e t t i n g . S p e c i f i c a l l y , i n J e t e r , 

we h e l d t h a t a punitive-damages award of a p p r o x i m a t e l y 10% of 

the c o r p o r a t e defendant's net worth, r e s u l t i n g "from 

misconduct d u r i n g a s i n g l e t r a n s a c t i o n not i n v o l v i n g l o s s of  

l i f e or l i m b , " weighed i n f a v o r of f i n d i n g the award 

e x c e s s i v e . 832 So. 2d a t 42 (emphasis added). A l t h o u g h t h i s 

case and the r e s u l t i n g judgment stem, t o o , from a s i n g l e a c t 
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the t r i a l c o u r t a p p a r e n t l y deemed l e s s r e p r e h e n s i b l e than 

some, i t i s u n d i s p u t e d t h a t the d e f e n d a n t s ' conduct here 

r e s u l t e d i n death. That f a c t , a l o n e , removes the p r e s e n t case 

from a p p l i c a t i o n of the " r u l e " u rged by the d e f e n d a n t s . 

F i n a l l y , as Pettaway n o t e s , b o t h Boudreaux and C o a s t a l 

appear t o have s u f f i c i e n t a s s e t s and/or income t o a l l o w them 

t o pay the r e m i t t e d award. The $1,000,000 i n a v a i l a b l e 

i n s u r a n c e coverage, which accounts f o r o n e - q u a r t e r of the 

r e m i t t e d award, has a l r e a d y been p a i d t o the c l e r k of the 

t r i a l c o u r t . A d d i t i o n a l l y , d e s p i t e i t s computed net worth 

based on a c o r p o r a t e s t r u c t u r e t h a t a p p a r e n t l y d i s t r i b u t e s a l l 

net income as d i v i d e n d s , the r e c o r d r e f l e c t s t h a t C o a s t a l i s 

a p r o f i t a b l e b u s i n e s s t h a t , from 2006 t o 2009, g e n e r a t e d 

annual b i l l i n g s i n excess of $8,000,000 1 3 and n e t t e d annual 

revenues i n excess of $5,000,000. 1 4 Given the d e f e n d a n t s ' 

1 3Testimony a t the postjudgment h e a r i n g suggested t h a t the 
s t a t e d annual b i l l i n g amounts f o r C o a s t a l may i n c l u d e 
adjustments made by i n s u r a n c e companies f o r amounts the 
i n s u r a n c e companies u l t i m a t e l y do not pay; r e g a r d l e s s , 
however, t h e r e can be no d i s p u t e t h a t C o a s t a l i s a p r o f i t a b l e 
e n t e r p r i s e . 

1 4The r e c o r d f u r t h e r r e f l e c t s t h a t , from 2006 u n t i l mid-
2010, C o a s t a l d i s t r i b u t e d $11 m i l l i o n t o i t s seven p h y s i c i a n 
members, i n c l u d i n g Boudreaux. 
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income and the s t r e n g t h of t h e i r b a d - f a i t h c l a i m , as e v a l u a t e d 

by the t r i a l c o u r t , t h e r e i s no evi d e n c e d e m o n s t r a t i n g t h a t 

the c u r r e n t award w i l l f i n a n c i a l l y d e v a s t a t e the d e f e n d a n t s . 

We are a l s o unpersuaded by the d e f e n d a n t s ' c o n t e n t i o n 

t h a t statements t o the j u r y by Pettaway's c o u n s e l n o t i n g t h a t 

H a l l was "a w i f e , mother, daughter, f a m i l y member, and 

breadwinner" j u s t i f y f u r t h e r r e m i t t i t u r . (Defendants' b r i e f , 

a t pp. 53-54.) S p e c i f i c a l l y , they argue t h a t an a d d i t i o n a l 

r e m i t t i t u r i s r e q u i r e d t o o f f s e t the impact of the a l l e g e d l y 

improper argument by Pettaway's c o u n s e l . 

In examining a s i m i l a r c l a i m i n A t k i n s v. Lee, 603 So. 2d 

937 ( A l a . 1992), we e x p l a i n e d : 

"The r a t i o n a l e u n d e r l y i n g the Alabama Wrongful 
Death A c t , which a l l o w s r e c o v e r y of p u n i t i v e damages 
o n l y , ' r e s t s upon the D i v i n e concept t h a t a l l human  
l i f e i s p r e c i o u s . ' E s t e s H e a l t h Care C e n t e r s , I n c . 
v . . Bannerman, 411 So. 2d 109, 113 ( A l a . 1982) 
emphasis added). Thus, i n argument, c o u n s e l must 

d i s t i n g u i s h between the v a l u e of human l i f e i n 
g e n e r a l , as opposed t o the v a l u e of a p a r t i c u l a r 
l i f e -- a d i s t i n c t i o n t h a t i s not always easy t o 
a r t i c u l a t e . 

" References i n c o u n s e l ' s argument i n t h i s case 
t o the 'unique q u a l i t i e s of the i n d i v i d u a l ' b l u r 
t h a t d i s t i n c t i o n . " 

603 So. 2d a t 942. We f u r t h e r h e l d i n Seaboard Coast L i n e 

R.R. v. Moore, 479 So. 2d 1131, 1136 ( A l a . 1985), t h a t " [ t ] h e 

49 



1100281 

s t a n d a r d of r e v i e w by t h i s C ourt on c l a i m s of improper 

argument i s t h a t we w i l l not r e v e r s e u n l e s s s u b s t a n t i a l 

p r e j u d i c e r e s u l t e d , and t h e r e i s a presumption i n f a v o r of the 

t r i a l c o u r t ' s r u l i n g . " 

The defendants do not c i t e t o the p o r t i o n s of the r e c o r d 

where the a l l e g e d p r e j u d i c i a l argument o c c u r r e d , i n d i c a t e 

whether they o b j e c t e d a t the time the argument was made, or 

e x p l a i n whether c u r a t i v e s t e p s were taken by the t r i a l c o u r t . 

Moreover, the r e c o r d r e f l e c t s t h a t , i n h i s opening statement, 

Pettaway's c o u n s e l i n f o r m e d the j u r y t h a t , p e r our w r o n g f u l -

death s t a t u t e , "every l i f e i s p r e c i o u s " and t h a t " [ t ] h e focus 

i s not on the l o s s ... [or] what's happened t o the f a m i l y " 

S i m i l a r l y , when Pettaway's c o u n s e l announced h i s i n t e n t i o n t o 

c a l l Pettaway t o t e s t i f y , the d e f e n d a n t s , renewing one of the 

grounds from t h e i r p r e t r i a l motion i n l i m i n e , sought t o 

e x c l u d e any and a l l r e f e r e n c e t o damages as compensating f o r 

a l o s s and o b j e c t e d on grounds t h a t " t h e r e [was] no l e g i t i m a t e 

reason t o c a l l [her] and have her t e s t i f y about the f a m i l y 

s i t u a t i o n s because i t ' s a w r o n g f u l death case." The t r i a l 

c o u r t agreed, p e r m i t t i n g Pettaway t o t e s t i f y o n l y as t o the 

n a t u r e of her r e l a t i o n s h i p w i t h H a l l as a means of e x p l a i n i n g 
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her presence d u r i n g H a l l ' s s t a y a t S p r i n g h i l l and her p e r s o n a l 

o b s e r v a t i o n s of H a l l ' s p h y s i c a l c o n d i t i o n d u r i n g t h a t time, 

but s p e c i f i c a l l y n o t i n g t h a t " [ i t would] not a l l o w her t o go 

i n t o any of her f a m i l y s i t u a t i o n " and " [ n ] o t the k i d s . " 1 5 At 

t h a t time, Pettaway's c o u n s e l s t a t e d t h a t " [ t h e y had] been 

t r y i n g t o be as c l e a r as [they c o u l d ] , even from opening 

statement, d e s c r i b i n g what i s the element of damages i n a 

w r o n g f u l death case. And t h a t i t i s not a compensatory 

s t a t u t e . " S i m i l a r l y , i n h i s c l o s i n g arguments, Pettaway's 

c o u n s e l r e i t e r a t e d t h a t the damages the j u r y c o u l d award were 

not t o compensate f o r the l o s s of l i f e . 1 6 

F i n a l l y , i t i s u n d i s p u t e d t h a t the t r i a l c o u r t p r o p e r l y 

i n s t r u c t e d the j u r o r s t h a t t h e i r v e r d i c t s h o u l d not be based 

on "sympathy or p r e j u d i c e or emotion," t h a t a n y t h i n g the 

1 5However, as Pettaway's c o u n s e l p o i n t e d out t o the t r i a l 
c o u r t , H a l l ' s m e d i c a l r e c o r d s , which were a d m i t t e d i n t o 
e v i d e n c e d u r i n g the t r i a l , r e f l e c t e d " t h a t [ H a l l ] has two 
c h i l d r e n and the age of the c h i l d r e n . " 

1 6 D u r i n g c l o s i n g argument Pettaway's c o u n s e l s t a t e d t h a t 
the j u r y c o u l d not " f o c u s on what's been l o s t from the f a m i l y 
from her not b e i n g a breadwinner." (Emphasis added.) Defense 
c o u n s e l o b j e c t e d t o the statement as i n a p p r o p r i a t e , and the 
t r i a l c o u r t , i n e f f e c t , s u s t a i n e d the o b j e c t i o n , r e m i n d i n g 
j u r o r s t h a t " [ t ] h e Court [would] i n s t r u c t [them] on the 
damages." 
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a t t o r n e y s may have s a i d d u r i n g the course of the t r i a l was not 

e v i d e n c e , and t h a t any remark by an a t t o r n e y t h a t was c o n t r a r y 

t o the t r i a l c o u r t ' s i n s t r u c t i o n s or any e x c l u d e d e v i d e n c e 

must be d i s r e g a r d e d by them. 1 7 The t r i a l c o u r t f u r t h e r 

i n s t r u c t e d the j u r o r s as f o l l o w s : 

"Damages i n t h i s type of a c t i o n are e n t i r e l y 
p u n i t i v e , imposed f o r the p r e s e r v a t i o n of human l i f e 
and as a d e t e r r e n t t o o t h e r s t o p r e v e n t s i m i l a r 
wrongs. The amount of damages s h o u l d be d i r e c t l y 
r e l a t e d t o the amount of wrongdoing on the p a r t of 
the Defendants. 

"In a s s e s s i n g damages you are not t o c o n s i d e r 
the monetary v a l u e of the l i f e of the decedent. 
[Damages i n t h i s case] are not r e c o v e r a b l e t o 
compensate the f a m i l y of the deceased from a 
monetary s t a n d p o i n t on account of her death, nor t o 
compensate [Pettaway] f o r any f i n a n c i a l or p e c u n i a r y 
l o s s s u s t a i n e d by her or the f a m i l y of the deceased 
on account of her death. 

"Your v e r d i c t s h o u l d not be based on sympathy, 
p r e j u d i c e , p a s s i o n or b i a s , but s h o u l d be d i r e c t l y 
r e l a t e d t o the c u l p a b i l i t y , t h a t means the amount of 
wrongdoing, of the Defendants and the n e c e s s i t y of 
p r e v e n t i n g s i m i l a r wrongs i n the f u t u r e . " 

C l e a r l y , the d e s c r i p t i v e l a b e l s a l l e g e d l y a p p l i e d t o H a l l 

here do not r i s e t o the l e v e l of i m p e r m i s s i b l e comment, which 

1 7 A t the c o n c l u s i o n of Pettaway's t e s t i m o n y , when she was 
q u e s t i o n e d as t o whether "anyone ever [ t o l d her] they were 
s o r r y , " the t r i a l c o u r t s u s t a i n e d the d e f e n d a n t s ' o b j e c t i o n t o 
the q u e s t i o n as improper and i n s t r u c t e d the j u r o r s t o 
d i s r e g a r d Pettaway's response. 
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t h i s Court c o n s i d e r e d and found o b j e c t i o n a b l e i n Lance, I n c .  

v. Ramanauskas, 731 So. 2d 1204 ( A l a . 1999) -- the s o l e 

a u t h o r i t y on which the defendants r e l y i n support of t h i s 

c l a i m . S p e c i f i c a l l y , Lance, i n which a 1 0 - y e a r - o l d boy d i e d 

a f t e r b e i n g e l e c t r o c u t e d w h i l e a t t e m p t i n g t o purchase a snack 

from a v e n d i n g machine, i n v o l v e d a l l e g e d "improper r e f e r e n c e s 

t o compensatory damages and t o the p a r e n t s ' mental a n g u i s h , " 

i n c l u d i n g r e p e a t e d r e f e r e n c e s t o "the s u f f e r i n g of the p a r e n t s 

and the f a m i l y . " 731 So. 2d a t 1215. See a l s o Cherokee  

E l e c . Coop. v. Cochran, 706 So. 2d 1188, 1195 ( A l a . 1997) 

( r e j e c t i n g a c l a i m t h a t a comment by p l a i n t i f f ' s c o u n s e l t h a t 

" [ t ] h e r e i s no p r i c e t h a t you can pay f o r a d a d d y [ , ] " amounted 

to a r e q u e s t f o r compensatory damages or was so i n f l a m m a t o r y 

as t o r e q u i r e r e v e r s a l ) ; H a r d i n v. S e l l e r s , 270 A l a . 156, 117 

So. 2d 383 (1960) ( n o t i n g the i m p r o p r i e t y of argument by 

p l a i n t i f f ' s a t t o r n e y i n a w r o n g f u l - d e a t h case c l e a r l y a s k i n g 

the j u r y t o award compensatory damages). Here, we do not 

conclude t h a t the l a b e l s Pettaway's c o u n s e l used t o d e s c r i b e 

H a l l were a p l e a f o r compensatory damages, were a p l e a f o r 

compensation based on c h a r a c t e r i s t i c s unique t o H a l l , or were 

o t h e r w i s e so i n f l a m m a t o r y t h a t they p r e j u d i c e d the outcome of 
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a case i n v o l v i n g , as the t r i a l c o u r t noted, such " e x p l o s i v e 

f a c t s . " 

T h e r e f o r e we see n o t h i n g t o suggest t h a t the comments 

here approach a b l u r r i n g of the d i s t i n c t i o n between the v a l u e 

of a l l human l i f e and the v a l u e of the l i f e of a p a r t i c u l a r 

i n d i v i d u a l . Even assuming, as the defendants argue, t h a t the 

comments of Pettaway's c o u n s e l c o u l d be c o n s t r u e d as 

emp h a s i z i n g the v a l u e of H a l l ' s l i f e i n p a r t i c u l a r and perhaps 

i n a roundabout way c a l l i n g f o r the i m p o s i t i o n of compensatory 

damages, we conclude t h a t the t r i a l c o u r t ' s i n s t r u c t i o n s t o 

the j u r y a l l e v i a t e d any p o t e n t i a l c o n f u s i o n i n t h a t r e g a r d . 

See Lance, 731 So. 2d a t 1216 ("Our cases have h e l d t h a t [the 

t r i a l c o u r t ' s p r o p e r i n s t r u c t i o n t o the j u r y t h a t o n l y 

p u n i t i v e damages may be awarded i n a w r o n g f u l - d e a t h case] can 

d i s p e l p o s s i b l e c o n f u s i o n over the p r o p e r measure of damages 

g e n e r a t e d by an improper argument as t o the v a l u e of a 

p a r t i c u l a r l i f e . " ( c i t i n g A t k i n s , 603 So. 2d a t 94 2 ) ) . 

Moreover, t o the e x t e n t any a l l e g e d improper argument 

p u r p o r t e d l y a f f e c t e d the j u r y ' s award, t h a t e f f e c t was 

a p p r o p r i a t e l y m i t i g a t e d by the t r i a l c o u r t ' s s u b s t a n t i a l 

r e m i t t i t u r of the j u r y ' s punitive-damages award. See Lance, 
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731 So. 2d a t 1216. We are thus unable t o conclude t h a t 

s u b s t a n t i a l p r e j u d i c e r e s u l t e d from the a l l e g e d improper 

comments or t h a t the t r i a l c o u r t e r r e d i n r e f u s i n g t o g r a n t 

the defendants a f u r t h e r r e m i t t i t u r on t h i s ground. 

The d e f e n d a n t s ' f i n a l c h a l l e n g e t o the t r i a l c o u r t ' s 

r e m i t t i t u r i s t h a t , i n c a l c u l a t i n g the r e m i t t e d judgment 

amount and, more s p e c i f i c a l l y , i n c a l c u l a t i n g the d e f e n d a n t s ' 

a s s e t s , the t r i a l c o u r t e r r e d i n c o n s i d e r i n g the c o n t e n t s of 

the c l a i m f i l e c o m p i l e d by the d e f e n d a n t s ' l i a b i l i t y - i n s u r a n c e 

c a r r i e r and i n i n c l u d i n g among the d e f e n d a n t s ' a s s e t s a 

p o t e n t i a l b a d - f a i t h and/or n e g l i g e n t - f a i l u r e - t o - s e t t l e c l a i m 

a g a i n s t the c a r r i e r . The d e f e n d a n t s and t h e i r c a r r i e r 

o b j e c t e d on the ground t h a t the c l a i m f i l e was s u b j e c t t o the 

a t t o r n e y - c l i e n t p r i v i l e g e , see Rule 502, A l a . R. E v i d . , and 

t h a t i t c o n t a i n e d a t t o r n e y work p r o d u c t , see Rule 2 6 ( b ) , A l a . 

R. C i v . P. 

The t r i a l c o u r t , r e l y i n g on Mutual Assurance, I n c . v.  

Madden, 627 So. 2d 865 ( A l a . 1993), i n which a m a j o r i t y of 

t h i s C ourt c o n c l u d e d t h a t " [ i ] t i s w i t h i n the t r i a l c o u r t ' s 

d i s c r e t i o n t o a s c r i b e a r e a s o n a b l e p r e s e n t v a l u e t o [a 

d e f e n d a n t s ' b a d - f a i t h or n e g l i g e n t - f a i l u r e - t o - s e t t l e c l a i m ] , 
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and t o c o n s i d e r such an a s s e t on the r e m i t t i t u r i s s u e , " 627 

So. 2d a t 866, g r a n t e d Pettaway's motion t o compel i n camera 

p r o d u c t i o n of the c l a i m f i l e . However, i n l i g h t of the 

def e n d a n t s ' c l a i m s of p r i v i l e g e , the t r i a l c o u r t s p e c i f i c a l l y 

o r d e r e d t h a t any s p e c i f i c a t t o r n e y - c l i e n t communications c o u l d 

be e i t h e r r e d a c t e d or removed b e f o r e i t s r e v i e w of the f i l e . 

The t r i a l c o u r t d e n i e d a subsequent motion by the 

defendants s e e k i n g a p r o t e c t i v e o r d e r , and the defendants 

p e t i t i o n e d t h i s C ourt f o r mandamus rev i e w . In t h a t p e t i t i o n , 

the defendants m a i n t a i n e d t h a t the f i l e c o n t a i n e d p r i v i l e g e d 

and p r o t e c t e d documents, t h a t t h e r e was no a p p l i c a b l e 

e x c e p t i o n t o the p r i v i l e g e s , and t h a t they d i d not waive -¬

and the t r i a l c o u r t c o u l d not f o r c e them t o f o r f e i t — those 

p r i v i l e g e s . 

T h i s C o u r t , by an u n p u b l i s h e d o r d e r , d e n i e d the 

p e t i t i o n . Ex p a r t e Boudreaux, (No. 1091492, September 21, 

2010) ( A l a . 2010). 1 8 F o l l o w i n g t h a t d e n i a l of the de f e n d a n t s ' 

1 8Our d e n i a l of the mandamus p e t i t i o n does not have r e s 
j u d i c a t a e f f e c t . See EB I n v s . , L.L.C. v. A t l a n t i s Dev., I n c . , 
930 So. 2d 502, 210 ( A l a . 2005) ("Alabama law i s c l e a r : 
'"[T]he d e n i a l [of a p e t i t i o n f o r a w r i t of mandamus] does not 
oper a t e as a b i n d i n g d e c i s i o n on the m e r i t s . " ' " ( q u o t i n g Ex  
p a r t e S h e l t o n , 814 So. 2d 251, 255 ( A l a . 2001), q u o t i n g i n 
t u r n R.E. G r i l l s , I n c . v. Davison, 641 So. 2d 225, 229 ( A l a . 
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r e q u e s t f o r mandamus r e l i e f , the t r i a l c o u r t performed an i n  

camera r e v i e w of the c l a i m f i l e . I t i n c l u d e d i t s f i n d i n g s 

based on t h a t r e v i e w i n i t s o r d e r on the d e f e n d a n t s ' 

postjudgment motion and as p a r t of i t s e v a l u a t i o n of the 

Hammond/Green O i l f a c t o r s . 

As t o t h i s i s s u e on a p p e a l , the defendants r e p e a t the 

arguments they made t o the t r i a l c o u r t and i n t h e i r mandamus 

p e t i t i o n . In Madden (a v i r t u a l l y i d e n t i c a l f a c t u a l s e t t i n g 

where t h e r e was no apparent w a i v e r of a v a i l a b l e p r i v i l e g e s ) , 

t h i s Court h e l d t h a t an i n s u r a n c e - c l a i m f i l e was r e l e v a n t t o 

the c o n s i d e r a t i o n of a r e m i t t i t u r because, " i n d e t e r m i n i n g the 

f i n a n c i a l impact of a p u n i t i v e damages award on a defendant, 

a t r i a l c o u r t s h o u l d determine 'the t r u e impact on the 

defendant.'" 627 So. 2d a t 866 ( q u o t i n g K i l l o u g h v.  

J a h a n d a r f a r d , 578 So. 2d 1041, 1047 ( A l a . 1991)). That was 

t r u e even though, a t the time of the t r i a l c o u r t ' s r e m i t t i t u r 

e v a l u a t i o n , the f a i l u r e - t o - s e t t l e c l a i m remained merely a 

" p o t e n t i a l " c l a i m . 627 So. 2d a t 866. A l t h o u g h i t i s t r u e 

t h a t the defendants i n the i n s t a n t case " d i d not ... put a t 

i s s u e the c o n t e n t s of ... communications w i t h t h e i r a t t o r n e y s 

1 9 9 4 ) ) ) . 
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or i n s u r e r , " they d i d put a t i s s u e , i n s e e k i n g a r e m i t t i t u r on 

t h a t ground, the e x c e s s i v e n e s s of the j u r y award based on the 

a l l e g e d d e v a s t a t i n g f i n a n c i a l impact such award would have on 

the d e f e n d a n t s . (Defendants' b r i e f , a t p. 59.) Ex p a r t e  

V u l c a n M a t e r i a l s Co., 992 So. 2d 1252, 1261 ( A l a . 2008) ("[A] 

defendant cannot argue as a b a s i s f o r r e d u c i n g the 

punitive-damages award t h a t the award ' s t i n g s ' too much, i n 

the absence of e v i d e n c e of the defendant's f i n a n c i a l 

s t a t u s . " ) . The d e f e n d a n t s ' h a v i n g r a i s e d t h a t i s s u e , the 

t r i a l c o u r t was e n t i t l e d t o conduct a f u l l r e v i e w t o a s s e s s 

the award's " t r u e impact" on the d e f e n d a n t s ' f i n a n c i a l s t a t u s . 

Here, i t appears t h a t the t r i a l c o u r t took r e a s o n a b l e 

p r e c a u t i o n s i n an e f f o r t t o r e s p e c t the p r i v i l e g e s a s s e r t e d by 

the d efendants i n a l l o w i n g them t o w i t h h o l d or r e d a c t 

communications between the defendants and t h e i r a t t o r n e y s . 

D e s p i t e t h i s leeway, the defendants and t h e i r i n s u r e r 

a p p a r e n t l y opted n e i t h e r t o w i t h h o l d nor t o r e d a c t any of the 

i n f o r m a t i o n c o n t a i n e d i n the c l a i m f i l e . Moreover, f o r a l l of 

t h e i r p r i v i l e g e - b a s e d arguments and c i t a t i o n of the p o t e n t i a l 

dangers of such a p r a c t i c e , the defendants do not demonstrate 

how, i n t h i s p a r t i c u l a r case, they were a c t u a l l y p r e j u d i c e d by 
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the t r i a l c o u r t ' s i n camera r e v i e w of the c l a i m f i l e . 

F u r t h e r , t h e r e i s no argument t h a t the t r i a l c o u r t l a c k e d 

s u f f i c i e n t i n f o r m a t i o n t o a d e q u a t e l y a s s e s s the d e f e n d a n t s ' 

p o t e n t i a l c l a i m a g a i n s t t h e i r i n s u r e r . See T i l l i s T r u c k i n g , 

748 So. 2d a t 887 ( d i s t i n g u i s h i n g t h a t case from Madden on the 

grounds t h a t the r e c o r d i n T i l l i s T r u c k i n g b o t h c o n t a i n e d 

" c o u n t e r v a i l i n g e v i d e n c e " and l a c k e d the " c o n s i d e r a b l e 

e v i d e n c e " s u p p o r t i n g a p r e s e n t - v a l u e d e t e r m i n a t i o n t h a t was 

a v a i l a b l e t o the t r i a l c o u r t i n Madden). 

The defendants f u r t h e r argue t h a t the t r i a l c o u r t ' s 

c o n s i d e r a t i o n of the p o t e n t i a l m e r i t s of t h e i r c l a i m a g a i n s t 

t h e i r i n s u r e r was a r b i t r a r y i n t h a t the t r i a l c o u r t f a i l e d t o 

s t a t e whether i t found the e x i s t e n c e of a p o t e n t i a l n e g l i g e n t -

f a i l u r e - t o - s e t t l e , v e r s u s a b a d - f a i t h - f a i l u r e - t o - s e t t l e , 

c l a i m . However, i t appears t h a t the a l l e g e d s e p a r a t e methods 

of p r o v i n g e i t h e r t h e o r y of r e c o v e r y i s not m a t e r i a l . As 

s t a t e d i n S t a t e Farm M u t u a l Automobile Insurance Co. v.  

H o l l i s , 554 So. 2d 387, 392 ( A l a . 1989) : "In Waters [v.  

American C a s u a l t y Co. of Reading, Pa., 261 A l a . 252, 73 So. 2d 

524 (1954)], we r e c o g n i z e d causes of a c t i o n f o r n e g l i g e n c e or 

bad f a i t h i n not s e t t l i n g a c l a i m . " More s p e c i f i c a l l y , Waters 
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c o n c l u d e d t h a t the i n s u r e d may pursue the i n s u r e r f o r e i t h e r 

or b o t h , and t h a t , i n f a c t , " s e p a r a t e c o u n t s , one c h a r g i n g 

n e g l i g e n c e and one c h a r g i n g bad f a i t h may be j o i n e d i n the 

same c o m p l a i n t . " 261 A l a . a t 258, 73 So. 2d a t 528. In any 

event, l i a b i l i t y i s the same under e i t h e r t h e o r y : "Alabama law 

s t a t e s t h a t a l i a b i l i t y i n s u r e r may be l i a b l e t o i t s i n s u r e d 

beyond the p o l i c y l i m i t s f o r the i n s u r e r ' s n e g l i g e n c e or bad 

f a i t h i n f a i l i n g t o s e t t l e c l a i m s a g a i n s t i t s i n s u r e d w i t h i n 

p o l i c y l i m i t s when a judgment g r e a t e r than the p o l i c y l i m i t s 

i s l a t e r o b t a i n e d a g a i n s t the i n s u r e d . " Turner I n s . Agency v.  

C o n t i n e n t a l Cas. I n s . Co., 541 So. 2d 471, 472 ( A l a . 1989) . 

Thus, r e g a r d l e s s of the t h e o r y of r e c o v e r y or the method of 

p r o o f , the measure of damages i s the same f o r each and would 

r e l i e v e the defendants of r e s p o n s i b i l i t y f o r the amount of the 

judgment e x c e e d i n g t h e i r coverage. I d . See a l s o H o l l i s , 554 

So. 2d a t 390. 

The defendants f u r t h e r contend t h a t the t r i a l c o u r t 

a s s i g n e d a " h y p o t h e t i c a l ' v a l u e ' " t o t h e i r p o t e n t i a l b a d - f a i t h 

c l a i m based on p u r p o r t e d s p e c u l a t i v e and u n d i s c l o s e d f i n d i n g s 

and w i t h o u t a l l o w i n g them the o p p o r t u n i t y t o respond; t h i s , 

the defendants a l l e g e , c o n s t i t u t e d a d e n i a l of due p r o c e s s . 

60 



1100281 

(Defendants' b r i e f , a t p. 62.) They f u r t h e r suggest, i n l i g h t 

of subsequent d e c i s i o n s of the U n i t e d S t a t e s Supreme Co u r t 

g e n e r a l l y e m p h a s i z i n g the importance of j u d i c i a l r e v i e w of 

punitive-damages awards and the due-process concerns 

a s s o c i a t e d t h e r e w i t h , t h a t Madden was i n c o r r e c t l y d e c i d e d and 

i s due t o be o v e r r u l e d . 

We note t h a t t h e r e i s n o t h i n g t o suggest t h a t the t r i a l 

c o u r t a s s i g n e d a d o l l a r v a l u e , h y p o t h e t i c a l or o t h e r w i s e , t o 

the d e f e n d a n t s ' p o t e n t i a l b a d - f a i t h c l a i m , d e s p i t e Madden's 

exp r e s s a u t h o r i z a t i o n f o r i t t o do so. See Madden, 627 So. 2d 

at 866 ( " C e r t a i n l y , i t i s w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n 

t o a s c r i b e a r e a s o n a b l e p r e s e n t v a l u e t o t h i s i n t e r e s t , and t o 

c o n s i d e r such an a s s e t on the r e m i t t i t u r i s s u e . " ) . I n s t e a d , 

the r e c o r d i s r i f e w i t h a s surances by Pettaway's c o u n s e l t h a t 

he was not a s k i n g f o r the assignment of an e x a c t d o l l a r v a l u e , 

and the t r i a l c o u r t r e p e a t e d l y i n s i s t e d t h a t i t b e l i e v e d i t s 

r o l e was t o determine whether t h e r e was a p o t e n t i a l source of 

r e c o v e r y , i . e . , an a d d i t i o n a l a s s e t t h a t p r e v e n t e d the j u r y ' s 

award from h a v i n g the d e v a s t a t i n g e f f e c t a l l e g e d by the 

de f e n d a n t s . Pettaway sought a f i n d i n g s o l e l y as t o the 

e x i s t e n c e , v i a b i l i t y , and p o t e n t i a l m e r i t of t h a t c l a i m . 
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The t r i a l c o u r t ' s f i n d i n g s , as r e f l e c t e d i n i t s 

postjudgment o r d e r , s i m i l a r l y r e f l e c t t h a t , i n r e v i e w i n g the 

c l a i m f i l e , i t c o n s i d e r e d , as another a s s e t p o s s e s s e d by the 

d e f e n d a n t s , o n l y the s t r e n g t h of the p o t e n t i a l c l a i m and, 

g i v e n the p o s s i b i l i t y t h a t the i n s u r e r would u l t i m a t e l y be 

h e l d l i a b l e f o r the f u l l amount of the judgment e x c e e d i n g the 

a v a i l a b l e coverage, whether the judgment amount c o n s t i t u t e d 

e x c e s s i v e punishment as the defendants a l l e g e d . The t r i a l 

c o u r t made d e t a i l e d f i n d i n g s e x p l a i n i n g i t s e v a l u a t i o n of the 

m e r i t s of the p o t e n t i a l c l a i m and the e v i d e n c e i t had 

c o n s i d e r e d i n r e a c h i n g t h a t d e t e r m i n a t i o n . A l t h o u g h Madden 

c e r t a i n l y would have s u p p o r t e d such an u n d e r t a k i n g by the 

t r i a l c o u r t , i t appears t h a t , here, the t r i a l c o u r t d i d not 

a s s i g n a n u m e r i c a l v a l u e t o the c l a i m but, i n e v a l u a t i n g the 

d e f e n d a n t s ' c l a i m s t h a t the award would f i n a n c i a l l y d e v a s t a t e 

them, merely e v a l u a t e d the l i k e l i h o o d t h a t a t h i r d p a r t y might 

u l t i m a t e l y be h e l d r e s p o n s i b l e f o r payment of any amount 

e x c e e d i n g the a v a i l a b l e i n s u r a n c e coverage. 

C o n t r a r y t o the d e f e n d a n t s ' arguments, t h i s C o u r t ' s 

d e c i s i o n i n Madden was i n t e n d e d t o promote the " ' m e a n i n g f u l 

and adequate' j u d i c i a l r e v i e w of a p u n i t i v e damage[s] award," 
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which the defendants themselves m a i n t a i n i s c o n s t i t u t i o n a l l y 

r e q u i r e d . (Defendants' b r i e f , a t p. 66.) The defendants c i t e 

no c o n v i n c i n g a u t h o r i t y s u g g e s t i n g t h a t Madden was, i n f a c t , 

i n c o r r e c t l y d e c i d e d . In the absence of such a u t h o r i t y , we are 

unable t o conclude t h a t the t r i a l c o u r t , which f o l l o w e d t o the 

l e t t e r the g u i d e l i n e s p r e v i o u s l y e s t a b l i s h e d by t h i s C o u r t , 

e r r e d i n f a i l i n g t o f u r t h e r r e m i t the amount of the j u r y 

v e r d i c t . 1 9 

1 9 J u s t i c e Murdock contends i n h i s d i s s e n t t h a t the 
d i s c u s s i o n i n Madden whether a defendant's c l a i m s a g a i n s t an 
i n s u r e r c o u l d be c o n s i d e r e d as a p o t e n t i a l a s s e t of the 
defendant f o r purposes of examining a r e m i t t i t u r i s d i c t a . As 
noted above, the Madden Court s t a t e d : " C e r t a i n l y , i t i s w i t h i n 
the t r i a l c o u r t ' s d i s c r e t i o n t o a s c r i b e a r e a s o n a b l e p r e s e n t 
v a l u e t o t h i s i n t e r e s t , and t o c o n s i d e r such an a s s e t on the 
r e m i t t i t u r i s s u e . " 627 So. 2d a t 866. T h i s p r i n c i p l e of 
Madden was a p p l i e d i n T i l l i s T r u c k i n g : "In [Madden], the Court 
h e l d t h a t the c i r c u i t c o u r t had not e r r e d i n c o n s i d e r i n g , on 
the q u e s t i o n whether a punitive-damages award was e x c e s s i v e , 
the defendant d o c t o r ' s ' p o t e n t i a l f o r r e c o v e r i n g from the 
i n s u r e r the amount of the judgment a g a i n s t him t h a t exceeds 
the amount of h i s i n s u r a n c e coverage.' 627 So. 2d a t 866." 
T i l l i s T r u c k i n g , 748 So. 2d a t 887 (emphasis added). A c t i n g 
on the premise t h a t the c o n s i d e r a t i o n of a defendant's 
p o t e n t i a l l a w s u i t a g a i n s t h i s i n s u r e r c o u l d be an a s s e t , the 
Court then c o n s i d e r e d whether the r e c o r d s u p p o r t e d the 
c o n s i d e r a t i o n of such p o t e n t i a l a s s e t i n t h a t case: 

"The pendency of the b a d - f a i t h a c t i o n by T i l l i s 
T r u c k i n g a g a i n s t i t s i n s u r e r cannot a f f e c t the 
r e m i t t i t u r here, because the b a d - f a i t h c l a i m i s too 
s p e c u l a t i v e f o r t h i s purpose, i s not shown t o be 
s u p p o r t e d by ' c o n s i d e r a b l e e v i d e n c e , ' as the c l a i m 
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C o n c l u s i o n 

Based on the f o r e g o i n g , we conclude t h a t the t r i a l c o u r t 

c o r r e c t l y d e n i e d the d e f e n d a n t s ' r e q u e s t f o r a new t r i a l and 

a p p r o p r i a t e l y r e f u s e d t o f u r t h e r r e m i t the j u r y ' s p u n i t i v e -

damages award. A c c o r d i n g l y , the judgment i s due t o be 

a f f i r m e d . 

AFFIRMED. 

Malone, C.J., and Woodall, S t u a r t , B o l i n , P a r k e r , Main, 

and Wise, J J . , concur. 

Murdock, J . , d i s s e n t s . 

i n Madden was, and i s shown t o be s u b j e c t t o 
s u b s t a n t i a l c o u n t e r v a i l i n g e v i d e n c e . " 

T i l l i s T r u c k i n g , 748 So. 2d a t 887-88. 
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MURDOCK, J u s t i c e ( d i s s e n t i n g ) . 

I d i s a g r e e w i t h t h i s C o u r t ' s c o n c l u s i o n t h a t i t was 

p e r m i s s i b l e f o r the t r i a l c o u r t t o c o n s i d e r a p o t e n t i a l bad-

f a i t h and/or n e g l i g e n t - f a i l u r e - t o - s e t t l e c l a i m a g a i n s t the 

d e f e n d a n t s ' l i a b i l i t y - i n s u r a n c e c a r r i e r i n a s s e s s i n g whether 

the punitive-damages award was beyond the d e f e n d a n t s ' a b i l i t y 

t o pay. 

In c o n s i d e r i n g a p o t e n t i a l c l a i m as p a r t of the 

d e f e n d a n t s ' a s s e t s , the t r i a l c o u r t r e l i e d , and the main 

o p i n i o n r e l i e s , upon Mutual Assurance, I n c . v. Madden, 627 

So. 2d 865 ( A l a . 1993), a case i n which t h i s C ourt s t a t e d t h a t 

" i t i s w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n t o a s c r i b e a 

r e a s o n a b l e p r e s e n t v a l u e t o [the defendant's p o t e n t i a l 

c l a i m s ] , and t o c o n s i d e r such an a s s e t on the r e m i t t i t u r 

i s s u e . " I_d. a t 866. The main o p i n i o n f a i l s t o note, however, 

t h a t t h i s statement i n Madden was d i c t u m . 

The a p p e l l a n t s i n Madden, the d o c t o r i n a m e d i c a l -

m a l p r a c t i c e a c t i o n and h i s l i a b i l i t y - i n s u r a n c e c a r r i e r , 

c h a l l e n g e d the t r i a l c o u r t ' s a u t h o r i t y t o o r d e r the i n s u r a n c e 

c a r r i e r t o "show cause" as t o why the c o u r t s h o u l d not 

c o n s i d e r , i n d e t e r m i n i n g the f i n a n c i a l impact of the p u n i t i v e -
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damages award, a p o t e n t i a l b a d - f a i t h c l a i m the d o c t o r might 

have had a g a i n s t h i s l i a b i l i t y - i n s u r a n c e c a r r i e r . T h i s Court 

c o n c l u d e d t h a t the t r i a l c o u r t d i d not have the a u t h o r i t y t o 

o r d e r the l i a b i l i t y - i n s u r a n c e c a r r i e r , a n o n p a r t y t o the 

m a l p r a c t i c e a c t i o n , " t o assume a burden of p r o o f on the 

r e m i t t i t u r q u e s t i o n . " 627 So. 2d a t 866. The Madden Court 

h e l d t h a t t h i s c o n c l u s i o n was " d i s p o s i t i v e of these a p p e a l s . " 

I d . 

D e s p i t e t h i s h o l d i n g , and s i m p l y because "the p a r t i e s 

r e q u e s t [ e d ] t h a t we a l s o a d d r e s s " the i s s u e , 627 So. 2d a t 

866, the Court went f u r t h e r and a d d r e s s e d whether, i n a 

r e m i t t i t u r p r o c e e d i n g , i t was p r o p e r f o r a t r i a l c o u r t t o 

c o n s i d e r a p h y s i c i a n ' s p o t e n t i a l f o r r e c o v e r i n g from h i s 

l i a b i l i t y i n s u r e r the amount of the judgment a g a i n s t him t h a t 

exceeds the amount of h i s i n s u r a n c e coverage. I d . Thus, the 

c o n c l u s i o n from Madden r e l i e d upon by the main o p i n i o n i s 

d i c t u m and, t h e r e f o r e , i t i s not b i n d i n g upon t h i s C ourt i n 

the p r e s e n t case. See Ex p a r t e W i l l i a m s , 838 So. 2d 1028, 

1031 ( A l a . 2002) ( o b s e r v i n g t h a t " o b i t e r d i c t u m i s , by 

d e f i n i t i o n , not e s s e n t i a l t o the judgment of the c o u r t which 
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s t a t e s the d i c t u m [ ; t h e r e f o r e , ] i t i s not the law of the case 

e s t a b l i s h e d by t h a t judgment"). 

In a s k i n g t h i s Court t o o v e r r u l e the d i c t u m i n Madden, 

the d efendants do not ask us t o d i s p e n s e w i t h a p e r s u a s i v e 

h o l d i n g of t h i s C o u r t . Indeed, i n the o n l y o t h e r case i n 

which t h i s C o u r t has add r e s s e d t h i s i s s u e -- T i l l i s T r u c k i n g  

Co. v. Moses, 748 So. 2d 874 ( A l a . 1999) -- the Court 

d i s t i n g u i s h e d Madden on the ground t h a t the p o t e n t i a l 

b a d - f a i t h c l a i m i n T i l l i s T r u c k i n g Co. was "too s p e c u l a t i v e " 

to a f f e c t r e m i t t i t u r . 748 So. 2d a t 887. I have been unable 

to l o c a t e a c o u r t i n any o t h e r j u r i s d i c t i o n -- s t a t e or 

f e d e r a l -- t h a t has d e c i d e d as the Madden C o u r t d i d on t h i s 

i s s u e s i n c e Madden was d e c i d e d . 

Furthermore, the Madden C o u r t ' s statement t h a t a t r i a l 

c o u r t c o u l d c o n s i d e r a p o t e n t i a l c l a i m as an a s s e t i n 

a s s e s s i n g a defendant's f i n a n c i a l c o n d i t i o n i n r e l a t i o n t o the 

s i z e of a punitive-damages award was s t r o n g l y c r i t i c i z e d by 

two p e r s u a s i v e s p e c i a l w r i t i n g s i n t h a t case. J u s t i c e Houston 

wrote: 

" I f the t r i a l c o u r t c o n s i d e r s any more than the 
fa c e amount of the defendant's l i a b i l i t y p o l i c y and 
the p r e s e n t a s s e t s of the defendant i n the Hammond  
[v. C i t y of Gadsden, 493 So. 2d 1374 ( A l a . 1986),] 
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h e a r i n g , i t w i l l d e p r i v e the defendant of h i s 
c o n s t i t u t i o n a l r i g h t s . The d e f e n d a n t ' s 
c o n s t i t u t i o n a l r i g h t t o f a i r n e s s i n punishment  
cannot depend upon what may happen i n another c o u r t  
on another day." 

627 So. 2d a t 867 (Houston, J . , c o n c u r r i n g i n the r e s u l t ) 

(emphasis added). 

S i m i l a r l y , J u s t i c e Maddox e x p l a i n e d : 

"[T]he t r i a l c o u r t cannot determine the v a l u e of a 
p o t e n t i a l bad f a i t h c l a i m f o r purposes of the 
Hammond-Green O i l Co. h e a r i n g w i t h o u t engaging i n  
rank s p e c u l a t i o n as t o the v a l u e of such an a s s e t 
and t h e r e b y d e p r i v i n g Dr. Evans of h i s 
c o n s t i t u t i o n a l r i g h t t o a p o s t - v e r d i c t assessment of 
the j u r y ' s award of p u n i t i v e damages." 

627 So. 2d a t 867 (Maddox, J . , c o n c u r r i n g i n p a r t and 

d i s s e n t i n g i n p a r t ) (emphasis added). 

I agree w i t h the above-quoted assessments of the Madden 

Co u r t ' s dictum. Without c o n d u c t i n g a s e p a r a t e t r i a l on the 

p h y s i c i a n ' s t h i r d - p a r t y c l a i m , t h e r e i s s i m p l y no way t o know 

how much worth, i f any, s h o u l d be p l a c e d on a p o t e n t i a l bad-

f a i t h c l a i m by the defendants a g a i n s t t h e i r l i a b i l i t y -

i n s u r a n c e c a r r i e r . As any p l a i n t i f f ' s lawyer can a t t e s t , the 

road from the a c c r u a l of a p o t e n t i a l cause of a c t i o n t o the 

e n t r y of a judgment and, e v e n t u a l l y , c o l l e c t i o n of t h a t 

judgment, can be a l o n g one f u l l of p i t f a l l s and p o t e n t i a l 
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" e x i t s . " A g r e a t many o b s t a c l e s -- a t l e a s t some of which 

would not become apparent u n t i l l i t i g a t i o n a c t u a l l y commences 

-- c o u l d p r e v e n t any r e c o v e r y on such a c l a i m , or a t l e a s t 

p r e v e n t the amount of the r e c o v e r y s p e c u l a t e d t o be " i n the 

o f f i n g " by a t r i a l c o u r t i n some p r i o r , c o l l a t e r a l p r o c e e d i n g . 

I n c l u d i n g a p o t e n t i a l c l a i m as p a r t of a defendant's a s s e t s 

r e q u i r e s a t r i a l c o u r t t o t r a n s f o r m i t s e l f from a f a c t - f i n d e r 

i n t o something more a k i n t o a f o r t u n e t e l l e r . 

A s i d e from the s p e c u l a t i v e n a t u r e of such a c l a i m i n 

i t s e l f , t h e r e i s a problem of t i m i n g . A punitive-damages 

award, l i k e the award i n any f i n a l judgment, i s due as soon as 

the judgment becomes f i n a l . I f the defendant cannot or does 

not v o l u n t a r i l y pay the award from i t s l i q u i d a s s e t s , the 

p l a i n t i f f may seek i m m e d i a t e l y t o execute upon the defendant's 

a s s e t s , b o t h l i q u i d and i l l i q u i d . On the o t h e r hand, any 

judgment t o be o b t a i n e d by the defendant upon a p o t e n t i a l 

c l a i m a g a i n s t i t s l i a b i l i t y - i n s u r a n c e c a r r i e r would come a 

l o n g time -- perhaps y e a r s -- a f t e r the c u r r e n t judgment i s 

e n f o r c e a b l e . Thus i s r a i s e d the v e r y r e a l s p e c t e r t h a t a 

judgment i n t e n d e d by the law t o " s t i n g " a p h y s i c i a n or o t h e r 

defendant w i l l i n s t e a d have the e f f e c t of f i n a n c i a l l y 
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d e s t r o y i n g t h a t p h y s i c i a n or defendant. See Ex p a r t e V u l c a n  

M a t e r i a l s Co., 992 So. 2d 1252, 1260 ( A l a . 2008) ( n o t i n g t h a t 

" [ s ] o c i e t y ' s g o a l [ i n p e r m i t t i n g p u n i t i v e damages] i s t o d e t e r 

-- not t o d e s t r o y -- the wrongdoer" and t h a t " [ t ] o e f f e c t u a t e 

t h a t purpose, a punitive-damages award '"ought t o s t i n g i n 

or d e r t o d e t e r . " ' ( q u o t i n g Green O i l Co. v. Hornsby, 539 

So. 2d 218, 222 ( A l a . 1989), q u o t i n g i n t u r n Ridout's-Brown  

Serv., I n c . v. Holloway, 397 So. 2d 125, 127 ( A l a . 1981) 

(Jones, J . , c o n c u r r i n g s p e c i a l l y ) ) ) . 

On an even more fundamental p l a n e , I o f f e r two a d d i t i o n a l 

o b s e r v a t i o n s . F i r s t , any p o t e n t i a l b a d - f a i t h c l a i m the 

defendants may have a g a i n s t t h e i r l i a b i l i t y i n s u r e r d i d not 

even e x i s t u n t i l the judgment i n t h i s case was made. See 

Evans v. Mutual Assurance, I n c . , 727 So. 2d 66, 67 ( A l a . 1999) 

( s t a t i n g t h a t "a cause of a c t i o n a r i s i n g out of a f a i l u r e t o 

s e t t l e a t h i r d - p a r t y c l a i m made a g a i n s t the i n s u r e d does not 

accrue u n l e s s and u n t i l the c l a i m a n t o b t a i n s a f i n a l judgment 

i n excess of the p o l i c y l i m i t s " ) . As a c o r o l l a r y , the 

c o n s i d e r a t i o n of such a p o t e n t i a l r e c o v e r y c r e a t e s a 

c i r c u l a r i t y of r e a s o n i n g i n which the c o u r t can, f o r a l l 

p r a c t i c a l purposes, c o n s i d e r the a v a i l a b i l i t y of a t h i r d p a r t y 
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t o pay damages i n whatever amount might be s e t . As one c o u r t 

has put i t , because the p o t e n t i a l c l a i m "was not i n e x i s t e n c e 

b e f o r e the j u r y e n t e r e d i t s v e r d i c t , i t c o u l d not be 

c o n s i d e r e d as p a r t of [the defendants'] net worth i n 

d e t e r m i n i n g the amount of the award. O t h e r w i s e , the s i z e of 

the p u n i t i v e award c o u l d be u n l i m i t e d Wransky v. D a l f o , 

801 So. 2d 239, 242 ( F l a . D i s t . C t. App. 2001) (emphasis 

o m i t t e d ) . As another c o u r t has e x p l a i n e d , a p o t e n t i a l c l a i m 

a g a i n s t an i n s u r e r s h o u l d not be c o n s i d e r e d i n e s t a b l i s h i n g a 

punitive-damages award because such an a s s e t would make the 

i n s u r e r " r e s p o n s i b l e t o pay damages i n an amount t h a t would 

never have been c o n s i d e r e d by the p a r t i e s were the i n s u r a n c e 

company not the r e s p o n s i b l e e n t i t y . " B a t t i s t a v. Western  

World I n s . Co., 227 N.J. Super. 135, 151, 545 A.2d 841, 849 

(N.J. Super. Law D i v . 1988), r e v ' d i n p a r t on o t h e r grounds 

sub nom., B a t t i s t a v. O l s o n , 250 N.J. Super. 330, 594 A.2d 260 

(N.J. Super. App. D i v . 1991)). 

For a l l the f o r e g o i n g r easons, t r i a l c o u r t s s h o u l d not be 

asked t o d i v i n e the l i k e l i h o o d of a t o r t f e a s o r o b t a i n i n g a 

judgment a g a i n s t a t h i r d p a r t y and the chances of the 

t o r t f e a s o r a c t u a l l y c o l l e c t i n g on t h a t judgment as p a r t of the 
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a l r e a d y complex and c h a l l e n g i n g t a s k of a s s e s s i n g whether a 

punitive-damages award i s a p p r o p r i a t e i n amount. I d i s s e n t on 

the b a s i s of the i n a p p r o p r i a t e n e s s of the c o n s i d e r a t i o n of a 

h y p o t h e t i c a l t h i r d - p a r t y r e c o v e r y i n s e t t i n g the p r o p e r amount 

of a punitive-damages award. 2 0 

2 0The main o p i n i o n a p p l i e s a de novo s t a n d a r d of r e v i e w t o 
the c h a l l e n g e t o the punitive-damages award made under s t a t e 
law, see Hammond v. C i t y of Gadsden, 493 So.2d 1374 
( A l a . 1 9 8 6 ) , Green O i l , s u p r a , as w e l l t o the c h a l l e n g e made 
based upon the U n i t e d S t a t e s Supreme C o u r t ' s d e c i s i o n i n BMW 
of N o r t h America, I n c . v. Gore, 517 U.S. 559 (1996). 
So. 3d a t . I s t r u g g l e somewhat w i t h the n o t i o n t h a t some 
de f e r e n c e i s not owed a t r i a l judge who has s a t through the 
t r i a l a l o n g w i t h the j u r y and i s b e i n g asked t o use h i s or her 
b e s t judgment i n d e t e r m i n i n g the l e v e l of p u n i t i v e damages 
a p p r o p r i a t e i n the case b e f o r e him or her. B e f o r e Acceptance  
Insurance Co. v. Brown, 832 So. 2d 1 ( A l a . 2001) and Horton 
Homes, Inc . v. Brooks, 832 So. 2d 44, 57 ( A l a . 2001), our 
cases c l e a r l y r e c o g n i z e d t h a t d e f e r e n c e was owed t o a t r i a l 
c o u r t ' s d e c i s i o n as t o r e m i t t i t u r and t h a t the a p p e l l a t e 
s t a n d a r d of r e v i e w was an a b u s e - o f - d i s c r e t i o n s t a n d a r d . See, 
e.g., G e n e r a l Motors Corp. v. Edwards, 482 So. 2d 1176, 1198 
( A l a . 1985) ( o v e r r u l e d on o t h e r grounds by Schwartz v. V o l v o  
N o r t h America Corp., 554 So. 2d 927 ( A l a . 1989) ( s t a t i n g t h a t 
" t h i s Court has g e n e r a l l y f o l l o w e d the p r i n c i p l e t h a t a t r i a l 
c o u r t i s a c c o r d e d a l a r g e measure of d i s c r e t i o n i n d e t e r m i n i n g 
whether t o g r a n t a r e m i t t i t u r " and t h a t "[w]e have a l s o 
g e n e r a l l y h e l d t h a t when a t r i a l c o u r t e x e r c i s e s i t s 
d i s c r e t i o n t o o r d e r a r e m i t t i t u r , i t s d e c i s i o n i s presumed 
c o r r e c t and w i l l not be r e v e r s e d on a p p e a l absent e v i d e n c e of 
an abuse of d i s c r e t i o n " ( c i t i n g Todd v. U n i t e d S t e e l w o r k e r s of  
America, 441 So.2d 889, 892 ( A l a . 1 9 8 3 ) ) ) ; Henderson v. Alabama  
Power Co., 627 So. 2d 878, 910 ( A l a . 1993), a b r o g a t e d by 
Ex p a r t e A p i c e l l a , 809 So. 2d 865 ( A l a . 2001) (Houston, J . , 
d i s s e n t i n g ) ( o b s e r v i n g t h a t even b e f o r e the r a t i f i c a t i o n of 
the Alabama C o n s t i t u t i o n of 1901, " i n cases i n v o l v i n g 
e g r e g i o u s conduct, d i s c r e t i o n a r y awards of p u n i t i v e damages by 
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j u r i e s were s u b j e c t t o post-judgment r e v i e w by the c o u r t s 
under an abuse of d i s c r e t i o n s t a n d a r d " ) . See a l s o J e n e l l e 
Mims Marsh, Alabama Law of Damages § 7:6 (6th ed.) ( n o t i n g the 
a p p l i c a t i o n of a de novo s t a n d a r d t o c h a l l e n g e s t o the f e d e r a l 
c o n s t i t u t i o n a l i t y of a punitive-damages award under the t h r e e 
g u i d e p o s t s s e t by Gore, but the a p p l i c a t i o n of an abuse-of-
d i s c r e t i o n s t a n d a r d t o c h a l l e n g e s t o the a p p r o p r i a t e n e s s of a 
punitive-damages award under s t a t e l a w ) . We are not asked i n 
t h i s case, however, t o r e v i s i t t h i s C o u r t ' s d e c i s i o n s i n Brown 
and Horton Homes, and, i n any event, any concern as t o t h i s 
i s s u e has no b e a r i n g on my reason f o r d i s s e n t i n g i n t h i s case. 
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