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THOMAS, J u d g e . 

I n A u g u s t 2008, two s h r i m p b o a t s , t h e B r e n d a D a r l e n e a n d 

t h e A p a l a c h e e G i r l , r e t u r n e d f r o m a s h r i m p i n g t r i p t o T e x a s . 

As was t y p i c a l o f b o t h b o a t s , t h e y d o c k e d and s o l d t h e i r c a t c h 

t o Bon S e c o u r F i s h e r i e s , I n c . ( " B S F " ) , a s e a f o o d p a c k i n g 



2110687 

company. Two y e a r s l a t e r , i n A u g u s t 2010, B r e n d a D a r l e n e , 

I n c . , and A p a l a c h e e G i r l , I n c . ( " t h e s h r i m p - b o a t c o m p a n i e s " ) , 

s u e d BSF, a l l e g i n g b r e a c h o f c o n t r a c t , f r a u d u l e n t 

m i s r e p r e s e n t a t i o n , f r a u d u l e n t s u p p r e s s i o n , u n j u s t e n r i c h m e n t , 

and c o n v e r s i o n . The s h r i m p - b o a t c o m p a n i e s a l l e g e d i n t h e i r 

c o m p l a i n t t h a t BSF, t h r o u g h i t s p r e s i d e n t and a g e n t J o h n A. 

N e l s o n , h a d e n t e r e d i n t o an o r a l a g r e e m e n t t o p u r c h a s e t h e 

s h r i m p b o a t s ' c a t c h f o r a g r e a t e r p r i c e t h a n i t a c t u a l l y p a i d 

t o t h e s h r i m p - b o a t c o m p a n i e s ; t h a t BSF, t h r o u g h J o h n , h a d 

f r a u d u l e n t l y m i s r e p r e s e n t e d t h e p r i c e BSF i n t e n d e d t o p a y f o r 

t h e s h r i m p b o a t s ' c a t c h ; t h a t BSF s u p p r e s s e d c e r t a i n 

i n f o r m a t i o n d u r i n g t h e n e g o t i a t i o n o f t h e p u r c h a s e o f t h e 

s h r i m p b o a t s ' c a t c h ; t h a t BSF h a d b e e n u n j u s t l y e n r i c h e d b y 

t h e p u r c h a s e o f t h e c a t c h a t a l o w e r p r i c e t h a n p r o m i s e d ; and 

t h a t BSF h a d c o n v e r t e d t h e s h r i m p b o a t s ' c a t c h . 

BSF a n s w e r e d t h e c o m p l a i n t , and t h i s a c t i o n was 

c o n s o l i d a t e d w i t h a s i m i l a r a c t i o n i n v o l v i n g BSF and a n o t h e r 

s h r i m p b o a t , t h e E r i c a L y n n . BSF moved f o r a summary j u d g m e n t 

i n i t s f a v o r a g a i n s t t h e s h r i m p - b o a t c o m p a n i e s . I n i t s 

m o t i o n , BSF a r g u e d t h a t t h e s h r i m p - b o a t c o m p a n i e s h a d b a s e d 

t h e i r c l a i m s on an o r a l c o n t r a c t t h a t was v o i d u n d e r A l a . Code 
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1975, § 7-2-201, t h e S t a t u t e o f F r a u d s c o n t a i n e d i n t h e 

U n i f o r m C o m m e r c i a l C o d e ; t h a t i t h a d n o t f r a u d u l e n t l y 

m i s r e p r e s e n t e d o r s u p p r e s s e d any m a t e r i a l f a c t s ; t h a t i t was 

n o t u n j u s t l y e n r i c h e d b y i t s p u r c h a s e o f t h e s h r i m p b o a t s ' 

c a t c h a t a l o w e r p r i c e ; a n d t h a t i t h a d n o t c o n v e r t e d t h e 

s h r i m p b o a t s ' c a t c h . I n i t s m o t i o n f o r a summary j u d g m e n t , 

BSF i n c l u d e d a r e q u e s t f o r a t t o r n e y f e e s p u r s u a n t t o t h e 

A l a b a m a L i t i g a t i o n A c c o u n t a b i l i t y A c t ( " t h e A L A A " ) , c o d i f i e d 

a t A l a . Code 1975, § 12-19-270 e t s e q . , a r g u i n g t h a t t h e 

s h r i m p - b o a t c o m p a n i e s ' c l a i m s were b r o u g h t w i t h o u t s u b s t a n t i a l 

j u s t i f i c a t i o n and were f r i v o l o u s . 

The t r i a l c o u r t s e t BSF's m o t i o n f o r a summary j u d g m e n t 

f o r a h e a r i n g t o be h e l d on T u e s d a y , F e b r u a r y 14, 2012, a t 

9:00 a.m. The s h r i m p - b o a t c o m p a n i e s f i l e d a r e s p o n s e i n 

o p p o s i t i o n t o BSF's summary-judgment m o t i o n on F r i d a y , 

F e b r u a r y 10, 2012. BSF moved t o s t r i k e t h e s h r i m p - b o a t 

c o m p a n i e s ' r e s p o n s e i n o p p o s i t i o n b e c a u s e , BSF c o n t e n d e d , i t 

h a d been f i l e d l e s s t h a n two d a y s b e f o r e t h e h e a r i n g . The 

t r i a l c o u r t g r a n t e d BSF's m o t i o n a n d s t r u c k t h e s h r i m p - b o a t 

c o m p a n i e s ' r e s p o n s e . 
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The t r i a l c o u r t a l s o e n t e r e d a summary j u d g m e n t i n f a v o r 

o f BSF and g r a n t e d i t s m o t i o n s e e k i n g a t t o r n e y f e e s u n d e r t h e 

ALAA. The j u d g m e n t does n o t s t a t e t h e t r i a l c o u r t ' s r e a s o n i n g 

f o r t h e e n t r y o f t h e summary j u d g m e n t o r f o r t h e a w a r d o f 

a t t o r n e y f e e s p u r s u a n t t o t h e ALAA. A t t h e r e q u e s t o f t h e 

p a r t i e s , b e c a u s e t h e c o n s o l i d a t e d c a s e r e m a i n e d p e n d i n g , t h e 

t r i a l c o u r t c e r t i f i e d t h e summary j u d g m e n t as f i n a l , p u r s u a n t 

t o R u l e 5 4 ( b ) , A l a . R. C i v . P. The s h r i m p - b o a t c o m p a n i e s 

t i m e l y a p p e a l e d t o t h e A l a b a m a Supreme C o u r t , w h i c h 

t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 1 2 - 2 - 7 ( 6 ) . 

The s h r i m p - b o a t c o m p a n i e s f i r s t a r g u e t h a t t h e t r i a l 

c o u r t e r r e d when i t s t r u c k t h e i r r e s p o n s e as b e i n g u n t i m e l y 

f i l e d . R u l e 5 6 ( c ) ( 2 ) , A l a . R. C i v . P., r e q u i r e s t h a t a 

s t a t e m e n t o r a f f i d a v i t f i l e d i n o p p o s i t i o n t o a m o t i o n f o r a 

summary j u d g m e n t be s e r v e d two d a y s b e f o r e t h e d a t e o f t h e 

summary-judgment h e a r i n g . The s h r i m p - b o a t c o m p a n i e s a r g u e 

t h a t t h e f i l i n g o f t h e i r r e s p o n s e on F r i d a y , F e b r u a r y 10, 

2012, met t h a t r e q u i r e m e n t . The s h r i m p - b o a t c o m p a n i e s a r g u e 

t h a t b e c a u s e Sunday, F e b r u a r y 12, 2012, was two d a y s b e f o r e 

t h e d a t e o f t h e h e a r i n g , t h e i r r e s p o n s e was due t o be f i l e d on 
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t h a t d a t e ; t h u s , t h e y r e a s o n , t h e i r r e s p o n s e was a c t u a l l y 

f i l e d e a r l y . 

BSF, however, a r g u e s t h a t t h e s h r i m p - b o a t c o m p a n i e s have 

f a i l e d t o p r o p e r l y a p p l y R u l e 6 ( a ) , A l a . R. C i v . P., t o t h e 

c o m p u t a t i o n o f t h e t i m e f o r t h e f i l i n g o f t h e r e s p o n s e t o t h e 

summary-judgment m o t i o n . BSF c o r r e c t l y p o i n t s o u t t h a t , 

a c c o r d i n g t o R u l e 6 ( a ) , when a p e r i o d u n d e r t h e r u l e s i s l e s s 

t h a n 11 d a y s , t h e i n t e r m e d i a t e weekends and h o l i d a y s a r e n o t 

i n c l u d e d i n t h e c o m p u t a t i o n o f t h e e l a p s e d d a y s . T h u s , BSF 

c o n t e n d s , t h e s h r i m p - b o a t c o m p a n i e s ' r e s p o n s e was due n o t on 

Sunday, F e b r u a r y 12, b u t on F r i d a y , F e b r u a r y 10, by 9:00 a.m., 

so as t o have b e e n s e r v e d 2 d a y s , o r more s p e c i f i c a l l y , a f u l l 

48 h o u r s , b e f o r e t h e h e a r i n g . B e c a u s e t h e s h r i m p - b o a t 

c o m p a n i e s f i l e d t h e i r r e s p o n s e on F r i d a y , F e b r u a r y 10, a t 4:50  

p.m., BSF c o n t e n d s t h a t t h e t r i a l c o u r t p r o p e r l y s t r u c k t h e 

s h r i m p - b o a t c o m p a n i e s ' r e s p o n s e . 

N e i t h e r p a r t y i s e n t i r e l y c o r r e c t . The s h r i m p - b o a t 

c o m p a n i e s a r e i n c o r r e c t i n a r g u i n g t h a t Sunday, F e b r u a r y 12, 

2012, was t h e a c t u a l due d a t e f o r t h e i r r e s p o n s e ; as BSF 

c o r r e c t l y p o i n t s o u t , a p p l i c a t i o n o f R u l e 6(a) e x c l u d e s t h e 

weekend i n t h e c o m p u t a t i o n o f t i m e . See Bank o f B r e w t o n , I n c . 
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v. I n t e r n a t i o n a l F i d . I n s . Co., 827 So. 2d 747 ( A l a . 2002) 

( a p p l y i n g R u l e 6(a) t o d e t e r m i n e t h a t a m o t i o n f o r a summary 

ju d g m e n t h a d be e n f i l e d t o o l a t e when a p a r t y f i l e d t h e m o t i o n 

o n l y n i n e c a l e n d a r d a y s b e f o r e t h e p r e t r i a l - m o t i o n h e a r i n g ) . 

However, t h e R u l e s o f C i v i l P r o c e d u r e do n o t r e q u i r e t h a t an 

a c t t h a t must be p e r f o r m e d u n d e r t h e r u l e s , s u c h as s e r v i c e o r 

f i l i n g , be c o m p l e t e d a t a p a r t i c u l a r t i m e on t h e d a t e upon 

w h i c h i t i s due, j u s t t h a t i t be c o m p l e t e d on t h a t d a t e . See 

R u l e 6(a) ( e x p l a i n i n g t h a t , i f t h e l a s t day o f t h e p e r i o d 

p r e s c r i b e d b y t h e r u l e s ends on a weekend o r a h o l i d a y , t h e 

p e r i o d t h e n r u n s u n t i l t h e e n d o f t h e n e x t day t h a t i s n o t a 

weekend o r h o l i d a y ) ; R u l e 5, A l a . R. C i v . P. ( s t a t i n g t h a t , 

when s e r v i c e i s r e q u i r e d u n d e r t h e r u l e s , s e r v i c e may be 

e f f e c t e d by m a i l , d e l i v e r y , o r b y t h e e l e c t r o n i c - f i l i n g 

s y s t e m ) ; see a l s o R u l e 7 7 ( a ) , A l a . R. C i v . P. ( s t a t i n g t h a t 

t h e c l e r k ' s o f f i c e " s h a l l be deemed a l w a y s open f o r t h e 

p u r p o s e o f f i l i n g any p l e a d i n g o r o t h e r p r o p e r p a p e r . . . . " ) . 

Thus, t h e t r i a l c o u r t e r r e d when i t s t r u c k t h e s h r i m p - b o a t 

c o m p a n i e s ' r e s p o n s e t o BSF's m o t i o n f o r a summary j u d g m e n t as 

b e i n g u n t i m e l y . 
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We now t u r n t o w h e t h e r t h e t r i a l c o u r t e r r e d i n e n t e r i n g 

a summary ju d g m e n t i n f a v o r o f BSF on a l l t h e s h r i m p - b o a t 

c o m p a n i e s ' c l a i m s . B e c a u s e we have d e t e r m i n e d t h a t t h e t r i a l 

c o u r t e r r e d i n s t r i k i n g t h e s h r i m p - b o a t c o m p a n i e s ' r e s p o n s e , 

we w i l l c o n s i d e r t h a t s u b m i s s i o n i n o u r r e v i e w o f t h e summary 

j u d g m e n t . See H o l d e n v. Edwards S p e c i a l t i e s , I n c . , 62 So. 3d 

1029, 1034 ( A l a . C i v . App. 2009) ( d e t e r m i n i n g t h a t t h e t r i a l 

c o u r t h a d e r r e d i n s t r i k i n g an a f f i d a v i t f i l e d i n o p p o s i t i o n 

t o a m o t i o n f o r a summary judgment and c o n s i d e r i n g t h a t 

a f f i d a v i t i n i t s a n a l y s i s o f t h e p r o p r i e t y o f t h e summary 

judgment) . We r e v i e w a summary judgment de novo; we a p p l y t h e 

same s t a n d a r d as was a p p l i e d i n t h e t r i a l c o u r t . A m o t i o n f o r 

a summary judgment i s t o be g r a n t e d when no g e n u i n e i s s u e o f 

m a t e r i a l f a c t e x i s t s and t h e m o v i n g p a r t y i s e n t i t l e d t o a 

j udgment as a m a t t e r o f l a w . R u l e 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. A 

p a r t y m o v i n g f o r a summary judgment must make a p r i m a f a c i e 

s h o w i n g " t h a t t h e r e i s no g e n u i n e i s s u e as t o any m a t e r i a l 

f a c t and t h a t [ i t ] i s e n t i t l e d t o a j u dgment as a m a t t e r o f 

l a w . " R u l e 5 6 ( c ) ( 3 ) ; see Lee v. C i t y o f G a d s den , 592 So. 2d 

1036, 1038 ( A l a . 1 9 9 2 ) . I f t h e movant meets t h i s b u r d e n , " t h e 

b u r d e n t h e n s h i f t s t o t h e nonmovant t o r e b u t t h e movant's 
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p r i m a f a c i e s h o w i n g by ' s u b s t a n t i a l e v i d e n c e . ' " L e e , 592 So. 

2d a t 1038 ( f o o t n o t e o m i t t e d ) . " [ S ] u b s t a n t i a l e v i d e n c e i s 

e v i d e n c e o f s u c h w e i g h t and q u a l i t y t h a t f a i r - m i n d e d p e r s o n s 

i n t h e e x e r c i s e o f i m p a r t i a l j udgment can r e a s o n a b l y i n f e r t h e 

e x i s t e n c e o f t h e f a c t s o u g h t t o be p r o v e d . " West v. F o u n d e r s  

L i f e A s s u r a n c e Co. o f F l o r i d a , 547 So. 2d 870 , 87 1 ( A l a . 

1 9 8 9 ) ; see A l a . Code 1975, § 1 2 - 2 1 - 1 2 ( d ) . F u r t h e r m o r e , when 

r e v i e w i n g a summary j u d g m e n t , t h e a p p e l l a t e c o u r t must v i e w 

a l l t h e e v i d e n c e i n a l i g h t most f a v o r a b l e t o t h e nonmovant 

and must e n t e r t a i n a l l r e a s o n a b l e i n f e r e n c e s f r o m t h e e v i d e n c e 

t h a t a j u r y w o u l d be e n t i t l e d t o draw. See N a t i o n w i d e P r o p . &  

C a s . I n s . Co. v. DPF A r c h i t e c t s , P.C., 7 92 So. 2d 369, 372 

( A l a . 2 0 0 0 ) ; and Fuqua v. I n g e r s o l l - R a n d Co., 591 So. 2d 486, 

487 ( A l a . 1 9 9 1 ) . 

I n s u p p o r t o f i t s summary-judgment m o t i o n , BSF s u b m i t t e d 

t h e a f f i d a v i t s o f D a v i d N e l s o n and J o h n A. N e l s o n . D a v i d 

N e l s o n i s t h e o f f i c e manager and h e a d o f t h e p u r c h a s e and 

s a l e s o f f i c e a t BSF. J o h n A. N e l s o n i s BSF's p r e s i d e n t and i s 

r e s p o n s i b l e f o r t h e u n l o a d i n g o f s h r i m p b o a t s a t BSF's d o c k s . 

I n a d d i t i o n , BSF s u b m i t t e d s e v e r a l documents t h a t , i t s a i d , 
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e v i d e n c e d i n w r i t i n g a c o n t r a c t w i t h t h e s h r i m p - b o a t c o m p a n i e s 

t o p u r c h a s e t h e i r c a t c h a t t h e l o w e r m a r k e t p r i c e . 

I n h i s a f f i d a v i t , D a v i d e x p l a i n e d t h a t one o f h i s d u t i e s 

i s t o s e t t h e p r i c e o f s h r i m p ; a c c o r d i n g t o D a v i d , he must 

e v a l u a t e t h e p r i c i n g o f s h r i m p a l o n g t h e G u l f C o a s t i n o r d e r 

t o d e t e r m i n e t h e p r i c e t h a t BSF s h o u l d p a y f o r s h r i m p . D a v i d 

a s s e r t s i n h i s a f f i d a v i t t h a t t h e p r i c e f o r s h r i m p f l u c t u a t e s 

o f t e n and may be a f f e c t e d b y many f a c t o r s ; a good s e a s o n , 

D a v i d s a y s , may c a u s e a d r o p i n p r i c e s . D a v i d t e s t i f i e d i n 

h i s a f f i d a v i t t h a t he was on v a c a t i o n b e t w e e n A u g u s t 11, 2008, 

and A u g u s t 15, 2008, b u t t h a t he was s t i l l aware o f t h e m a r k e t 

a t t h e t i m e . D a v i d s a i d t h a t he e v a l u a t e d t h e v a r i o u s f a c t o r s 

and s e t t h e p r i c e on A u g u s t 15, 2008; he n o t e d t h a t t h e p r i c e 

he s e t was s u b s t a n t i a l l y l o w e r t h a n t h e p r e v i o u s p r i c e 

b e c a u s e , he e x p l a i n e d , s h r i m p i n g h a d been " q u i t e good" i n 

T e x a s , where t h e s h r i m p b o a t s h a d bee n s h r i m p i n g . 

A c c o r d i n g t o D a v i d , " [ s ] h r i m p e r s know who t o come t o , t o 

f i n d o u t what [ B S F i s ] p a y i n g f o r s h r i m p . " He e x p l a i n e d t h a t 

s h r i m p - b o a t o p e r a t o r s a l w a y s p r e p a r e an " e s t i m a t e s h e e t " i n 

o r d e r t o d e t e r m i n e a r o u g h e s t i m a t e o f t h e e x p e c t e d p r o c e e d s 

o f t h e s h r i m p i n g t r i p so t h a t t h e crew c a n be p a i d a t t h a t 
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t i m e . D a v i d a d m i t t e d t h a t R o b e r t M c C l a n t o c , t h e o p e r a t o r o f 

t h e E r i c a L y n n , h a d c o m p l a i n e d t o h i m t h a t t h e p r i c e BSF h a d 

p a i d f o r h i s s h r i m p h a d bee n t o o l o w and t h a t i t h a d n o t been 

f a i r f o r BSF t o l o w e r t h e p r i c e a f t e r q u o t i n g a h i g h e r p r i c e 

t o h i m on t h e d o c k s ; a c c o r d i n g t o D a v i d , he h a d h a d a m e e t i n g 

w i t h s e v e r a l s h r i m p - b o a t o p e r a t o r s a t w h i c h M c C l a n t o c made h i s 

c o n c e r n s known. However, D a v i d t e s t i f i e d , Danny P o t t e r , t h e 

owner o f t h e B r e n d a D a r l e n e and t h e owner and o p e r a t o r o f t h e 

A p a l a c h e e G i r l h a d n o t o b j e c t e d t o t h e p r i c e BSF h a d p a i d f o r 

h i s s h r i m p . D a v i d f u r t h e r t e s t i f i e d t h a t BSF h a d l o s t money 

on t h e s h r i m p i t h a d p u r c h a s e d f r o m t h e B r e n d a D a r l e n e and 

f r o m t h e A p a l a c h e e G i r l b e c a u s e , he s a i d , b y t h e t i m e i t was 

s o l d by BSF, t h e p r i c e o f s h r i m p h a d d r o p p e d e v e n more. 

I n h i s a f f i d a v i t , J o h n t e s t i f i e d t h a t " i t was common 

kn o w l e d g e a t [ B S F ] t h a t t h e p r i c e f o r s h r i m p i s s e t by t h e 

p e o p l e i n t h e o f f i c e , p a r t i c u l a r l y my b r o t h e r , D a v i d " 

John s a i d t h a t he w o u l d go t o t h e o f f i c e t o g e t a " p r i c e l i s t " 

b u t t h a t he h a d n e v e r b e e n g i v e n a document t o g i v e t o t h e 

s h r i m p - b o a t o p e r a t o r s a t t h e t i m e o f u n l o a d i n g . He a l s o 

s t a t e d t h a t " [ t ] h e p r i c e l i s t we have p a i d i n t h e p a s t does 

n o t g u a r a n t e e a p r i c e . T h i s p r i c i n g i s done a f t e r r e s e a r c h , 
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and t h e p r i c e l i s t i s k e p t i n t h e o f f i c e . ... The p r i c e s I 

g e n e r a l l y have a t t h e d o c k a r e t h e p r i c e s f r o m t h e l a s t t i m e 

t h e b o a t s u n l o a d e d . " A c c o r d i n g t o J o h n , t h e s h r i m p - b o a t 

o p e r a t o r s u s u a l l y e s t i m a t e t h e p r i c e t h e y e x p e c t t o be p a i d so 

t h a t t h e y can pay t h e i r c r e w ; he s a y s t h a t t h i s e s t i m a t e i s 

u s u a l l y i n t e n t i o n a l l y s e t l o w so t h a t t h e o p e r a t o r s do n o t 

o v e r p a y t h e i r c r e w s . 

J o h n t e s t i f i e d t h a t he h a d t o l d M c C l a n t o c on t h e d o c k 

t h a t " I t h o u g h t t h e p r i c e w o u l d h o l d , " r e f e r r i n g t o t h e p r i c e s 

p a i d t h e p r e v i o u s week. Jo h n f u r t h e r e x p l a i n e d t h a t " I 

b e l i e v e d t h i s , b u t I was wrong." When M c C l a n t o c a n d t h e o t h e r 

o p e r a t o r s o r owners demanded a m e e t i n g r e g a r d i n g t h e l o w e r 

p r i c e s f o r s h r i m p , J o h n s a i d , D a v i d h a d e x p l a i n e d t h a t t h e 

h i g h e r p r i c e was n o t m a r k e t p r i c e and t h a t BSF c o u l d p a y o n l y 

m a r k e t p r i c e f o r t h e s h r i m p i t h a d u n l o a d e d . A c c o r d i n g t o 

J o h n , P o t t e r d i d n o t o b j e c t t o t h e amount he h a d been p a i d f o r 

t h e s h r i m p BSF p u r c h a s e d f r o m t h e B r e n d a D a r l e n e and t h e 

A p a l a c h e e G i r l . 

The s h r i m p - b o a t c o m p a n i e s a t t a c h e d t o t h e i r r e s p o n s e t h e 

a f f i d a v i t s o f Danny P o t t e r , R o b e r t M c C l a n t o c , and L a r r y H i c k s , 

t h e o p e r a t o r o f a n o t h e r s h r i m p b o a t . A t t a c h e d t o H i c k s ' s 
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a f f i d a v i t was t h e p r i c e s h e e t f o r s h r i m p p r o v i d e d t o t h e b o a t s 

t h a t u n l o a d e d a t BSF t h e f i r s t week o f A u g u s t 2008, w h i c h 

r e f l e c t e d t h e p r i c e H i c k s was p a i d f o r h i s s h r i m p . The p r i c e 

s h e e t s p r o v i d e d t o t h e B r e n d a D a r l e n e and t h e A p a l a c h e e G i r l 

were a l s o p r o v i d e d as e x h i b i t s i n o p p o s i t i o n t o t h e summary-

ju d g m e n t m o t i o n ; t h o s e p r i c e s h e e t s r e f l e c t a d e c r e a s e i n t h e 

p r i c e p a i d by BSF f o r v a r i o u s t y p e s o f s h r i m p . 

I n h i s a f f i d a v i t , M c C l a n t o c t e s t i f i e d t h a t when he 

a r r i v e d a t t h e d o c k s he was aware o f t h e p r i c e p a i d t o H i c k s 

f o r h i s c a t c h a b o u t 10 d a y s b e f o r e . Thus, M c C l a n t o c 

e x p l a i n e d , he a s k e d J o h n i f t h e p r i c e s h a d c h a n g e d f r o m t h e 

p r i c e s p r e v i o u s l y p a i d t o H i c k s . A c c o r d i n g t o M c C l a n t o c , J o h n 

s a i d : "'No, t h e p r i c e h a d n o t c h a n g e d . ' " I n a d d i t i o n , 

M c C l a n t o c t e s t i f i e d t h a t he w o u l d c a l c u l a t e h i s " e s t i m a t e 

s h e e t " on a l o w e r p r i c e t h a n t h a t q u o t e d t o h i m b e c a u s e , he 

s a i d , t h e e s t i m a t e d p r i c e i s b a s e d on u n g r a d e d s h r i m p a n d t h e 

g r a d e s o f t h e s h r i m p may change, " b u t n o t t h e p r i c e s . " 

M c C l a n t o c t e s t i f i e d t h a t 

"[BSF] has n e v e r r e t r o a c t i v e l y c h a n g e d t h e p u r c h a s e 
p r i c e q u o t e d t o me a t [ t h e ] t i m e o f u n l o a d i n g a t t h e 
d o c k ; and I am n o t aware o f any r e t r o a c t i v e change 
a f t e r p r i c e s were q u o t e d t o any b o a t [ o p e r a t o r ] , 
e x c e p t on t h i s o c c a s i o n . The t r a d e p r a c t i c e i s f o r 
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[BSF] t o p a y t h e p r i c e q u o t e d a t t h e t i m e i t a c c e p t s 
t h e s h r i m p f o r p r o c e s s i n g . " 

M c C l a n t o c f u r t h e r t e s t i f i e d t h a t he h a d c o m p l a i n e d when he h a d 

l e a r n e d t h a t BSF h a d c u t t h e p r i c e on t h e s h r i m p he h a d 

u n l o a d e d . He s a i d t h a t he h a d c o n f r o n t e d J o h n , who h a d t o l d 

h i m t h a t t h e p r i c e h a d n o t i n c r e a s e d as BSF h a d a n t i c i p a t e d so 

BSF " ' j u s t c o u l d n o t p a y t h o s e p r i c e s . ' " M c C l a n t o c s a i d t h a t 

he h a d r e c e i v e d a s i m i l a r r e s p o n s e f r o m D a v i d , who h a d s a i d 

t h a t he h a d bee n on v a c a t i o n and t h a t he h a d e x p e c t e d t h e 

p r i c e s t o i n c r e a s e b u t t h a t t h e y h a d n o t . 

Danny P o t t e r s u b m i t t e d two a f f i d a v i t s . The f i r s t 

a f f i d a v i t was t h e same a f f i d a v i t he h a d s u b m i t t e d i n t h e 

c o n s o l i d a t e d c a s e ; h i s s e c o n d , o r " s u p p l e m e n t a l , " a f f i d a v i t 

c o n t a i n e d more f a c t u a l i n f o r m a t i o n r e l a t i n g t o t h e 

t r a n s a c t i o n s b e t w e e n t h e B r e n d a D a r l e n e , t h e A p a l a c h e e G i r l , 

a n d BSF. P o t t e r t e s t i f i e d i n h i s f i r s t a f f i d a v i t t h a t he h a d 

o f t e n r e c e i v e d h i s p r i c e q u o t e s f r o m J o h n , as he d i d i n A u g u s t 

2008, when h i s s h r i m p b o a t s d o c k e d . He s p e c i f i c a l l y s t a t e d 

t h a t " [ i ] t i s i n t h e o r d i n a r y c o u r s e o f b u s i n e s s f o r s h r i m p e r s 

t o o b t a i n p r i c e s f r o m J o h n I t i s n o t i n t h e n o r m a l 

c o u r s e o f b u s i n e s s f o r s h r i m p e r s t o o b t a i n p r i c e s f r o m a p r i c e 

s h e e t i n t h e [BSF] b u i l d i n g . " F u r t h e r m o r e , P o t t e r t e s t i f i e d 
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t h a t , when a s k e d a b o u t p r i c e s , J o h n h a d " c o n f i r m e d p r i c e s 

w o u l d n o t change u n t i l t h e l a s t b o a t came i n f r o m t h e Texas 

t r i p and u n l o a d e d . " A c c o r d i n g t o P o t t e r , t h e A p a l a c h e e G i r l 

was t h e l a s t b o a t t o come i n f r o m t h e Texas t r i p . 

I n h i s s u p p l e m e n t a l a f f i d a v i t , P o t t e r s t a t e d t h a t he h a d 

t o l d D a v i d a t t h e m e e t i n g t h a t " i t was u n a c c e p t a b l e f o r [BSF] 

t o c u t t h e p r i c e s a f t e r t a k i n g p o s s e s s i o n o f t h e s h r i m p . " 

P o t t e r s a i d t h a t he h a d i n s i s t e d t h a t he be p a i d t h e q u o t e d 

p r i c e f o r t h e s h r i m p u n l o a d e d f r o m t h e B r e n d a D a r l e n e and t h e 

A p a l a c h e e G i r l . However, P o t t e r s a i d , D a v i d h a d n o t a g r e e d t o 

h o n o r t h e q u o t e d p r i c e and s a i d t h a t BSF was " ' n o t g o i n g t o 

t a k e a h i t b e c a u s e J o h n ... made a m i s t a k e . ' " P o t t e r a l s o 

t e s t i f i e d t h a t when he c o n f r o n t e d John a b o u t BSF's r e f u s a l t o 

h o n o r t h e q u o t e d p r i c e , J o h n a d m i t t e d t h a t i t was "wrong" b u t 

t h a t t h e company w o u l d n o t " t a k e a h i t . " I n a d d i t i o n , 

a c c o r d i n g t o P o t t e r , J o h n s a i d " ' i t ' s a done d e a l ' " and 

r e m i n d e d P o t t e r t h a t , once t h e s h r i m p a r e u n l o a d e d f r o m t h e 

b o a t s , " ' t h e y b e l o n g t o [ B S F ] . ' " 

The s h r i m p - b o a t c o m p a n i e s a r g u e t h a t t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary ju d g m e n t i n f a v o r o f BSF on t h e i r 

b r e a c h - o f - c o n t r a c t c l a i m . I n i t s summary-judgment m o t i o n and 
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on a p p e a l , BSF a r g u e s t h a t t h e s h r i m p - b o a t c o m p a n i e s ' b r e a c h -

o f - c o n t r a c t c l a i m i s b a r r e d b y § 7-2-201 b e c a u s e t h e a l l e g e d 

c o n t r a c t i s an o r a l one f o r t h e p u r c h a s e o f goods v a l u e d a t 

o v e r $500, w h i c h , p u r s u a n t t o t h a t s t a t u t e , must be i n 

w r i t i n g . T h a t s t a t u t e p r o v i d e s : 

"(1) E x c e p t as o t h e r w i s e p r o v i d e d i n t h i s 
s e c t i o n a c o n t r a c t f o r t h e s a l e o f goods f o r t h e 
p r i c e o f $500 o r more i s n o t e n f o r c e a b l e by way o f 
a c t i o n o r d e f e n s e u n l e s s t h e r e i s some w r i t i n g 
s u f f i c i e n t t o i n d i c a t e t h a t a c o n t r a c t f o r s a l e has 
b een made b e t w e e n t h e p a r t i e s and s i g n e d b y t h e 
p a r t y a g a i n s t whom e n f o r c e m e n t i s s o u g h t o r b y h i s 
a u t h o r i z e d a g e n t o r b r o k e r . A w r i t i n g i s n o t 
i n s u f f i c i e n t b e c a u s e i t o m i t s o r i n c o r r e c t l y s t a t e s 
a t e r m a g r e e d upon, b u t t h e c o n t r a c t i s n o t 
e n f o r c e a b l e u n d e r t h i s p a r a g r a p h b e y o n d t h e q u a n t i t y 
o f goods shown i n s u c h w r i t i n g . 

"(2) Between m e r c h a n t s i f w i t h i n a r e a s o n a b l e 
t i m e a w r i t i n g i n c o n f i r m a t i o n o f t h e c o n t r a c t and 
s u f f i c i e n t a g a i n s t t h e s e n d e r i s r e c e i v e d and t h e 
p a r t y r e c e i v i n g i t has r e a s o n t o know i t s c o n t e n t s , 
i t s a t i s f i e s t h e r e q u i r e m e n t s o f s u b s e c t i o n (1) 
a g a i n s t s u c h p a r t y u n l e s s w r i t t e n n o t i c e o f 
o b j e c t i o n t o i t s c o n t e n t s i s g i v e n w i t h i n 10 d a y s 
a f t e r i t i s r e c e i v e d . 

" ( 3 ) A c o n t r a c t w h i c h does n o t s a t i s f y t h e 
r e q u i r e m e n t s o f s u b s e c t i o n (1) b u t w h i c h i s v a l i d i n 
o t h e r r e s p e c t s i s e n f o r c e a b l e : 

" ( a ) I f t h e goods a r e t o be s p e c i a l l y 
m a n u f a c t u r e d f o r t h e b u y e r and a r e n o t 
s u i t a b l e f o r s a l e t o o t h e r s i n t h e o r d i n a r y 
c o u r s e o f t h e s e l l e r ' s b u s i n e s s and t h e 
s e l l e r , b e f o r e n o t i c e o f r e p u d i a t i o n i s 
r e c e i v e d and u n d e r c i r c u m s t a n c e s w h i c h 
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r e a s o n a b l y i n d i c a t e t h a t t h e goods a r e f o r 
t h e b u y e r , has made e i t h e r a s u b s t a n t i a l 
b e g i n n i n g o f t h e i r m a n u f a c t u r e o r 
commitments f o r t h e i r p r o c u r e m e n t ; o r 

"(b) I f t h e p a r t y a g a i n s t whom 
e n f o r c e m e n t i s s o u g h t a d m i t s i n h i s 
p l e a d i n g , t e s t i m o n y o r o t h e r w i s e i n c o u r t 
t h a t a c o n t r a c t f o r s a l e was made, b u t t h e 
c o n t r a c t i s n o t e n f o r c e a b l e u n d e r t h i s 
p r o v i s i o n b e y o n d t h e q u a n t i t y o f goods 
a d m i t t e d ; o r 

" ( c ) W i t h r e s p e c t t o goods f o r w h i c h 
payment has bee n made a n d a c c e p t e d o r w h i c h 
have been r e c e i v e d and a c c e p t e d ( S e c t i o n 

7 - 2 - 6 0 6 ) . " 

§ 7-2-201. 

The s h r i m p - b o a t c o m p a n i e s p o i n t o u t t h a t an o r a l c o n t r a c t 

i s e n f o r c e a b l e d e s p i t e t h e l a c k o f a w r i t i n g i f i t meets one 

o f t h e e x c e p t i o n s s e t o u t i n § 7-2-201. The s h r i m p - b o a t 

c o m p a n i e s c o n t e n d t h a t t h e o r a l c o n t r a c t i n t h e p r e s e n t c a s e 

meets t h e r e q u i r e m e n t s o f t h e e x c e p t i o n s l i s t e d i n § 7-2-

2 0 1 ( 3 ) ( b ) and ( c ) . A c c o r d i n g t o t h e s h r i m p - b o a t c o m p a n i e s , 

t h e a l l e g e d o r a l c o n t r a c t i s e n f o r c e a b l e d e s p i t e t h e l a c k o f 

a w r i t i n g b e c a u s e BSF a c c e p t e d t h e s h r i m p f r o m b o t h s h r i m p 

b o a t s and b e c a u s e BSF has a d m i t t e d t h a t t h e p a r t i e s h a d a 

c o n t r a c t w h ereby t h e s h r i m p - b o a t c o m p a n i e s w o u l d s e l l a n d BSF 

w o u l d p u r c h a s e s h r i m p . We c a n n o t a g r e e w i t h t h e s h r i m p - b o a t 
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c o m p a n i e s t h a t t h e s i t u a t i o n h e r e p r e s e n t e d s a t i s f i e s e i t h e r 

§ 7-2-201 (3) (b) o r ( c ) . 

I n t h e O f f i c i a l Comments t o § 7-2-201, t h e d r a f t e r s 

e x p l a i n e d t h e " p a r t i a l - p e r f o r m a n c e " e x c e p t i o n s e t o u t i n § 7-

2 - 2 0 1 ( 3 ) ( c ) : 

" R e c e i p t and a c c e p t a n c e e i t h e r o f goods o r o f t h e 
p r i c e c o n s t i t u t e s an unambiguous o v e r t a d m i s s i o n b y 
b o t h p a r t i e s t h a t a c o n t r a c t a c t u a l l y e x i s t s . I f t h e 
c o u r t c a n make a j u s t a p p o r t i o n m e n t t h e r e f o r , t h e  
a g r e e d p r i c e o f any goods a c t u a l l y d e l i v e r e d c a n be  
r e c o v e r e d w i t h o u t a w r i t i n g o r , i f t h e p r i c e has 
been p a i d , t h e s e l l e r c an be f o r c e d t o d e l i v e r an 
a p p o r t i o n a b l e p a r t o f t h e g o o d s . The o v e r t a c t i o n s 
o f t h e p a r t i e s make a d m i s s i b l e e v i d e n c e o f t h e o t h e r 
t e r m s o f t h e c o n t r a c t n e c e s s a r y t o a j u s t 
a p p o r t i o n m e n t . " 

( E m p h a s i s added.) N o t a b l y , t h e i s s u e i n t h e p r e s e n t c a s e i s 

t h e l a c k o f an a g r e e m e n t r e g a r d i n g p r i c e . Thus, § 7-2-

2 0 1 ( 3 ) ( c ) c a n n o t o p e r a t e t o p e r m i t t h e s h r i m p - b o a t c o m p a n i e s 

t o r e c o v e r " t h e a g r e e d p r i c e " o f t h e s h r i m p . B e c a u s e t h e 

p a r t i e s do n o t a g r e e on t h e p r i c e t e r m , t h e p a r t i a l -

p e r f o r m a n c e e x c e p t i o n c a n n o t be f a i r l y a p p l i e d , b e c a u s e i t 

w o u l d impose one p a r t y ' s p r i c e t e r m o v e r t h a t p r o p o s e d b y t h e 

o t h e r p a r t y . T h i s c o n c l u s i o n i s s u p p o r t e d b y o t h e r a u t h o r i t y 

i n t h e U n i f o r m C o m m e r c i a l Code, w h i c h i n d i c a t e s t h a t " [ w ] h e r e 

... t h e p a r t i e s i n t e n d n o t t o be bound u n l e s s t h e p r i c e be 
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f i x e d o r a g r e e d and i t i s n o t f i x e d o r a g r e e d t h e r e i s no 

c o n t r a c t . " A l a . Code 1975, § 7 - 2 - 3 0 5 ( 4 ) . 

F u r t h e r m o r e , we c a n n o t a g r e e w i t h t h e s h r i m p - b o a t 

c o m p a n i e s t h a t t h e e x c e p t i o n c o n t a i n e d i n § 7 - 2 - 2 0 1 ( 3 ) ( b ) 

o p e r a t e s i n t h i s i n s t a n c e . T h a t s u b s e c t i o n p r o v i d e s t h a t i f 

a " p a r t y a g a i n s t whom e n f o r c e m e n t i s s o u g h t a d m i t s i n [a] 

p l e a d i n g , t e s t i m o n y o r o t h e r w i s e i n c o u r t t h a t a c o n t r a c t f o r 

s a l e was made," t h a t c o n t r a c t i s e n f o r c e a b l e . § 7-2-

2 0 1 ( 3 ) ( b ) . T h i s p a r t i c u l a r e x c e p t i o n t o t h e S t a t u t e o f F r a u d s 

i s c a l l e d t h e j u d i c i a l - a d m i s s i o n s e x c e p t i o n . See H o l l e y 

E q u i p . Co. v. C r e d i t A l l i a n c e C o r p . , 821 F.2d 1531, 1534 ( 1 1 t h 

C i r . 1 9 8 7 ) . As e x p l a i n e d b y t h e H o l l e y E q u i p m e n t c o u r t : 

"The p u r p o s e o f a s t a t u t e o f f r a u d s i s t o 
' p r e v e n t f r a u d and p e r j u r y i n a c t i o n s b r o u g h t on 
c o n t r a c t s . ' C a m p b e l l [ v. C a m p b e l l ] , 371 So. 2d [55,] 
60 [ ( A l a . C i v . App. 1 9 7 9 ) ] ; s ee Dean[ v. M e y e r s ] , 
466 So. 2d [952,] 955 [ ( A l a . 1 9 8 5 ) ] ; Cox v. Cox, 292 
A l a . 106, 289 So. 2d 609, 612 ( 1 9 7 4 ) . T h e r e i s 
o b v i o u s l y ' l i t t l e d a n g e r o f f r a u d o r p e r j u r y where 
b o t h p a r t i e s a d m i t t o t h e s u b s t a n c e o f t h e 
c o n t r a c t . ' C a m p b e l l , 371 So. 2d a t 60. Thus, t h e  
j u d i c i a l a d m i s s i o n s e x c e p t i o n t o t h e s t a t u t e o f  
f r a u d s p e r m i t s e n f o r c e m e n t o f an u n w r i t t e n a g r e e m e n t  
when t h e e x i s t e n c e and t h e t e r m s o f t h e o r a l  
c o n t r a c t a r e as c e r t a i n as i f t h e y were r e d u c e d t o  
a w r i t i n g . See Cox, 289 So. 2d a t 612. H e r e , 
h o w e v er, t h e r e i s a c o m p l e t e d i s a g r e e m e n t c o n c e r n i n g 
t h e e x i s t e n c e o f a c o n t r a c t b e c a u s e o f a s u b s t a n t i a l 
d i s c r e p a n c y i n t h e t e r m s o f t h e a l l e g e d a g r e e m e n t . " 
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821 F.2d a t 1534 ( e m p h a s i s added) . The H o l l e y E q u i p m e n t c o u r t 

d e t e r m i n e d t h a t t h e d e f e n d a n t i n t h a t c a s e " h a[d] n o t a d m i t t e d 

f a c t s s u f f i c i e n t t o e s t a b l i s h an u n c o n d i t i o n a l a s s e n t t o a 

c o n t r a c t f o r s a l e a c c o r d i n g t o t h e t e r m s a l l e g e d by [ t h e 

p l a i n t i f f ] . " a t 1535. 

The H o l l e y E q u i p m e n t c o u r t r e l i e d , i n p a r t , on A l l e n v. 

H a r r i s T r u c k & T r a i l e r S a l e s , I n c . , 490 F. Supp. 488, 490 

(E.D. Mo. 1 9 8 0 ) , i n c o n c l u d i n g t h a t a p p l i c a t i o n o f § 7-2-

2 0 1 ( 3 ) ( b ) r e q u i r e s j u d i c i a l a d m i s s i o n o f n o t o n l y a c o n t r a c t 

b u t o f t h e m a t e r i a l t e r m s o f t h e c o n t r a c t . I d . I n A l l e n , t h e 

f e d e r a l d i s t r i c t c o u r t c o n c l u d e d t h a t t h e j u d i c i a l - a d m i s s i o n 

e x c e p t i o n t o t h e S t a t u t e o f F r a u d s c o u l d n o t be a p p l i e d "where 

b o t h p a r t i e s a g r e e t h a t a c o n t r a c t was made b u t d i s a g r e e as t o 

what t h e t e r m s o f t h a t c o n t r a c t w e r e . " A l l e n , 4 90 F. Supp. a t 

489. The A l l e n c o u r t e x p l a i n e d i t s r e a s o n i n g t h u s l y : 

" T h i s C o u r t does n o t b e l i e v e t h a t [ t h e j u d i c i a l 
a d m i s s i o n e x c e p t i o n ] i s a p p l i c a b l e i n t h i s 
s i t u a t i o n , s i n c e d e f e n d a n t has n o t a d m i t t e d a 
c o n t r a c t f o r s a l e was made on t h e t e r m s a l l e g e d b y 
p l a i n t i f f . ... 

"To a l l o w d e f e n d a n t ' s t e s t i m o n y t o a v e r t t h e b a r 
o f t h e s t a t u t e o f f r a u d s w o u l d p l a c e t h i s C o u r t i n 
t h e u n d e s i r a b l e p o s i t i o n o f d e t e r m i n i n g w h i c h p a r t y 
i s c o r r e c t l y s t a t i n g t h e a g r e e d upon t e r m s o f t h e 
s a l e . The s t a t u t e o f f r a u d s was d e s i g n e d t o p r e v e n t 
j u s t s u c h a s w e a r i n g m a t c h . " 
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I d . a t 489-90. 

L i k e w i s e , i n t h e p r e s e n t c a s e , t h e f a c t s a d m i t t e d b y BSF 

do n o t s u p p o r t a c o n c l u s i o n t h a t i t u n c o n d i t i o n a l l y a s s e n t e d 

t o t h e c o n t r a c t f o r p u r c h a s e o f t h e s h r i m p b a s e d on t h e p r i c e 

t e r m t h e s h r i m p - b o a t c o m p a n i e s a r g u e a p p l i e s . A l t h o u g h i t i s 

a p p a r e n t t h a t t h e p a r t i e s i n t h e p r e s e n t c a s e a d m i t t h a t 

s h r i m p was o f f e r e d f o r s a l e b y t h e s h r i m p - b o a t c o m p a n i e s and 

p u r c h a s e d by BSF, t h e p a r t i e s e a c h b e l i e v e t h a t a d i f f e r e n t 

o r a l c o n t r a c t was made. BSF c o n t e n d s t h a t t h e p r i c e t e r m o f 

t h e o r a l c o n t r a c t was m a r k e t p r i c e and t h e s h r i m p - b o a t 

c o m p a n i e s c o n t e n d t h a t t h e p r i c e t e r m was a f i x e d p r i c e 

a l l e g e d l y q u o t e d by J o h n . Thus, BSF d i d n o t a d m i t t h a t a 

c o n t r a c t was made f o r t h e p u r c h a s e o f t h e s h r i m p f o r t h e 

q u o t e d p r i c e , and t h e j u d i c i a l - a d m i s s i o n e x c e p t i o n i n § 7-2-

2 0 1 ( 3 ) ( b ) does n o t a p p l y t o make t h e a l l e g e d o r a l c o n t r a c t 

e n f o r c e a b l e . 

The s h r i m p - b o a t c o m p a n i e s c o n c e d e t h a t t h e o n l y c o n t r a c t 

b e t w e e n them and BSF was an o r a l one and t h a t e n f o r c e m e n t o f 

t h a t c o n t r a c t i s p r e c l u d e d by § 7-2-201 u n l e s s an e x c e p t i o n 

a p p l i e s . B e c a u s e we c o n c l u d e t h a t t h e a l l e g e d o r a l a g r e e m e n t 

b e t w e e n t h e s h r i m p - b o a t c o m p a n i e s a n d BSF does n o t meet e i t h e r 
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o f t h e e x c e p t i o n s s e t o u t i n § 7 - 2 - 2 0 1 ( 3 ) ( b ) o r ( c ) , we 

c o n c l u d e t h a t t h e t r i a l c o u r t p r o p e r l y e n t e r e d a summary 

ju d g m e n t i n f a v o r o f BSF on t h e s h r i m p - b o a t c o m p a n i e s ' b r e a c h -

o f - c o n t r a c t c l a i m . 

The s h r i m p - b o a t c o m p a n i e s a l s o a l l e g e d t h a t BSF h a d 

f r a u d u l e n t l y m i s r e p r e s e n t e d a n d / o r s u p p r e s s e d m a t e r i a l f a c t s 

i n i t s n e g o t i a t i o n s w i t h t h e s h r i m p - b o a t o p e r a t o r s . I n i t s 

m o t i o n f o r a summary j u d g m e n t , BSF c h a l l e n g e d w h e t h e r t h e 

s h r i m p - b o a t c o m p a n i e s c o u l d have r e a s o n a b l y r e l i e d on any 

a l l e g e d m i s r e p r e s e n t a t i o n made by BSF t h r o u g h J o h n . We n o t e 

t h a t t h e s h r i m p - b o a t c o m p a n i e s a p p e a r t o a l l e g e b o t h o r d i n a r y 

f r a u d and p r o m i s s o r y f r a u d i n t h e i r c o m p l a i n t . "The e l e m e n t s 

o f t h e t o r t o f f r a u d u l e n t m i s r e p r e s e n t a t i o n a r e (1) a f a l s e 

r e p r e s e n t a t i o n (2) r e g a r d i n g a m a t e r i a l e x i s t i n g f a c t , (3) 

w h i c h t h e p l a i n t i f f r e l i e s upon, a n d (4) damages p r o x i m a t e l y 

c a u s e d b y t h e m i s r e p r e s e n t a t i o n . " S m i t h v. J.H. B e r r y R e a l t y  

Co. , 528 So. 2d 314, 316 ( A l a . 1 9 8 8 ) . The a l l e g a t i o n t h a t , a t 

t h e t i m e t h e s h r i m p b o a t s u n l o a d e d , J o h n r e p r e s e n t e d t h a t t h e 

p r i c e BSF w o u l d p a y f o r t h e s h r i m p was t h e same p r i c e as t h e 

p r e v i o u s week w o u l d have b e e n a f a l s e r e p r e s e n t a t i o n r e g a r d i n g 

an e x i s t i n g m a t e r i a l f a c t . 
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However, t o t h e e x t e n t t h a t t h e s h r i m p - b o a t c o m p a n i e s 

b a s e t h e i r c l a i m s on t h e a l l e g a t i o n s t h a t J o h n ' s 

r e p r e s e n t a t i o n t h a t BSF w o u l d p a y a p a r t i c u l a r p r i c e f o r t h e 

s h r i m p once i t was g r a d e d a n d t h a t J o h n knew a t t h e t i m e he 

made t h a t r e p r e s e n t a t i o n t h a t BSF d i d n o t i n t e n d t o p u r c h a s e 

t h e s h r i m p a t t h e q u o t e d p r i c e b e c a u s e t h e p r i c e m i g h t change, 

t h e s h r i m p - b o a t c o m p a n i e s s t a t e a c l a i m o f p r o m i s s o r y f r a u d . 

"To e s t a b l i s h a c a u s e o f a c t i o n f o r p r o m i s s o r y 
f r a u d , t h e p l a i n t i f f must p r o v e : (1) t h a t t h e 
d e f e n d a n t made a f a l s e r e p r e s e n t a t i o n o f a m a t e r i a l 
f a c t ; (2) t h a t t h e f a l s e r e p r e s e n t a t i o n was r e l i e d 
upon by t h e p l a i n t i f f ; (3) t h a t t h e p l a i n t i f f was 
damaged as a p r o x i m a t e r e s u l t o f t h e r e l i a n c e ; (4) 
t h a t t h e r e p r e s e n t a t i o n was made w i t h a p r e s e n t  
i n t e n t t o d e c e i v e ; a nd (5) t h a t when t h e 
r e p r e s e n t a t i o n was made t h e d e f e n d a n t i n t e n d e d n o t 
t o p e r f o r m i n a c c o r d a n c e w i t h i t . L e i s u r e A m e r i c a n  
R e s o r t s , I n c . v. K n u t i l l a , 547 So. 2d 424, 426 ( A l a . 
1 9 8 6 ) . Thus, t o e s t a b l i s h a c a u s e o f a c t i o n f o r 
p r o m i s s o r y f r a u d , [a p l a i n t i f f ] must p r o v e e a c h 
e l e m e n t o f a c a u s e o f a c t i o n f o r f r a u d and a l s o 
t h a t , a t t h e t i m e t h e r e p r e s e n t a t i o n was made t o 
[him o r h e r ] , [ t h e d e f e n d a n t ] h a d a p r e s e n t i n t e n t 
t o d e c e i v e [ t h e p l a i n t i f f ] . V a l l e y P r o p e r t i e s , I n c .  
v. S t r a h a n , 565 So. 2d 571 ( A l a . 1 9 9 0 ) . " 

Howard v. W o l f f B r o a d . C o r p . , 611 So. 2d 307, 311 ( A l a . 1992) . 

I n e i t h e r e v e n t , we a g r e e w i t h BSF t h a t t h e s h r i m p - b o a t 

c o m p a n i e s a r e u n a b l e t o d e m o n s t r a t e r e a s o n a b l e r e l i a n c e 

b e c a u s e o f t h e r u l e s a n n o u n c e d i n Wilma C o r p . v. F l e m i n g Foods 

o f A l a b a m a , I n c . , 613 So. 2d 359, 366 ( A l a . 1 9 9 3 ) , o v e r r u l e d 
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on o t h e r g r o u n d s by B r u c e v. C o l e , 854 So. 2d 47, 58 ( A l a . 

2 0 0 3 ) , and B r u c e . I n Wilma C o r p . , o u r supreme c o u r t e x p l a i n e d 

t h a t , i n a c o m m e r c i a l t r a n s a c t i o n i n v o l v i n g t h e s a l e o f r e a l 

p r o p e r t y , a p a r t y t h a t s h o u l d have known t h a t t h e S t a t u t e o f 

F r a u d s , c o d i f i e d a t A l a . Code 1975, § 8-9-2, r e q u i r e d t h a t 

c e r t a i n r e a l - e s t a t e t r a n s a c t i o n s be i n w r i t i n g c o u l d n o t have 

j u s t i f i a b l y r e l i e d on an o r a l r e p r e s e n t a t i o n t h a t a p a r t y h a d 

a u t h o r i t y t o e x e c u t e a l e a s e when w r i t t e n a u t h o r i t y was 

r e q u i r e d . Wilma C o r p . , 613 So. 2d a t 366. B a s e d on what t h e 

c o u r t r e f e r r e d t o as " ' t h e p a r t i c u l a r f a c t s o f [Wilma 

C o r p o r a t i o n ' s ] k n o w l e d g e , u n d e r s t a n d i n g , and p r e s e n t a b i l i t y 

t o f u l l y comprehend t h e n a t u r e o f t h e s u b j e c t t r a n s a c t i o n and 

i t s r a m i f i c a t i o n s , ' " t h e c o u r t c o n c l u d e d t h a t "Wilma 

C o r p o r a t i o n has n o t p r e s e n t e d s u b s t a n t i a l e v i d e n c e c r e a t i n g a 

g e n u i n e i s s u e as t o w h e t h e r i t h a d ' j u s t i f i a b l y r e l i e d ' on t h e 

a l l e g e d m i s r e p r e s e n t a t i o n . " 1 I d . 

1 A t t h e t i m e Wilma C o r p . was d e c i d e d , t h e j u s t i f i a b l e -
r e l i a n c e s t a n d a r d a n n o u n c e d i n H i c k o x v. S t o v e r , 551 So. 2d 
259, 263 ( A l a . 1 9 8 9 ) , g o v e r n e d t h e r e l i a n c e e l e m e n t i n f r a u d 
c a s e s . I n 1997, t h e supreme c o u r t a b a n d o n e d t h e j u s t i f i a b l e -
r e l i a n c e s t a n d a r d i n f a v o r o f t h e r e a s o n a b l e - r e l i a n c e s t a n d a r d 
i n F o r e m o s t I n s u r a n c e Co. v. Parham, 693 So. 2d 409, 421 ( A l a . 
1 9 9 7 ) . 
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S i m i l a r l y , i n B r u c e , o u r supreme c o u r t c o n c l u d e d t h a t "an 

o r a l p r o m i s e t h a t i s v o i d by o p e r a t i o n o f t h e S t a t u t e o f 

F r a u d s w i l l n o t s u p p o r t an a c t i o n a g a i n s t t h e p r o m i s o r f o r 

p r o m i s s o r y f r a u d . " B r u c e , 854 So. 2d a t 58. The B r u c e c o u r t 

l a i d o u t i t s r e a s o n i n g i n d e t a i l : 

" [ I ] n t h e more r e c e n t c a s e o f Holman v. C h i l d e r s b u r g  
B a n c o r p o r a t i o n , I n c . , 852 So. 2d 691, 701 ( A l a . 
2 0 0 2 ) , t h i s C o u r t h e l d 

" ' t h a t where, as h e r e , an e l e m e n t o f a t o r t 
c l a i m t u r n s on t h e e x i s t e n c e o f an a l l e g e d 
a g r e e m e n t t h a t c a n n o t , c o n s i s t e n t w i t h t h e 
S t a t u t e o f F r a u d s , be p r o v e n t o s u p p o r t a 
b r e a c h - o f - c o n t r a c t c l a i m , t h e S t a t u t e o f 
F r a u d s a l s o b a r s p r o o f o f t h a t a g r e e m e n t t o 
s u p p o r t t h e t o r t c l a i m . Were t h e r u l e 
o t h e r w i s e , t h e S t a t u t e o f F r a u d s c o u l d be 
e f f e c t i v e l y a v o i d e d by t h e s i m p l e w o r d i n g 
o f t h e c o m p l a i n t . ' 

"The Holman C o u r t e x p l a i n s : 

"'As a g e n e r a l r u l e , " [ i ] f t h e p r o o f 
o f a p r o m i s e o r c o n t r a c t , v o i d u n d e r t h e  
s t a t u t e o f f r a u d s , i s e s s e n t i a l t o m a i n t a i n 
t h e a c t i o n , t h e r e may be no r e c o v e r y . " 
P a c u r i b v. V i l l a c r u z , 183 M i s c . 2d 850, 
861, 705 N.Y.S.2d 819, 827 (N.Y. C i v . C t . 
1999) ( e m p h a s i s a d d e d ) ; s e e a l s o D w i g h t v.  
T o b i n , 947 F.2d 455, 460 ( 1 1 t h C i r . 1 9 9 1 ) ; 
McDabco, I n c . v. C h e t Adams Co., 548 F. 
Supp. 456, 458 (D.S.C. 1982) ( i t i s a " w e l l 
a c c e p t e d d o c t r i n e t h a t one c a n n o t 
c i r c u m v e n t t h e S t a t u t e o f F r a u d s b y 
b r i n g i n g an a c t i o n i n t o r t , when t h e t o r t 
a c t i o n i s b a s e d p r i m a r i l y on t h e 
u n e n f o r c e a b l e c o n t r a c t " ) ; W e a k l y v. E a s t , 
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900 S.W.2d 755 (Tex. C t . App. 1 9 9 5 ) . T h i s 
i s s o , b e c a u s e , " [ i ] f a p l a i n t i f f was 
a l l o w e d t o r e c o v e r t h e b e n e f i t o f a b a r g a i n 
a l r e a d y b a r r e d b y t h e s t a t u t e o f f r a u d s , 
t h e s t a t u t e o f f r a u d s w o u l d become 
m e a n i n g l e s s . " S o n n i c h s e n v. B a y l o r 
U n i v e r s i t y , 47 S.W.3d 122, 127 (Tex. C t . 
App. 20 01) . "Thus, t h e S t a t u t e o f F r a u d s 
b a r s a [ t o r t ] c l a i m when a p l a i n t i f f c l a i m s 
as damages t h e b e n e f i t o f t h e b a r g a i n t h a t 
he w o u l d have o b t a i n e d h a d t h e p r o m i s e b e e n 
p e r f o r m e d . " I d . ' 

"852 So. 2d a t 699. 

" I n 1823, A l a b a m a a d o p t e d t h e E n g l i s h S t a t u t e o f 
F r a u d s , 29 C a r . I I , c h . 3 ( 1 6 7 6 ) , e n a c t e d by 
P a r l i a m e n t a nd a p p r o v e d by K i n g C h a r l e s I I , 
e f f e c t i v e June 24, 1677. T o u l m i n Code 1823, T i t . 18, 
Ch. I I I , § 1. S e c t i o n 1, 29 C a r . I I , c h . 3 ( 1 6 7 6 ) , 
s t a t e s t h e p u r p o s e o f t h e S t a t u t e o f F r a u d s , i n 
p e r t i n e n t p a r t : ' F o r p r e v e n t i o n o f many f r a u d u l e n t 
P r a c t i c e s , w h i c h a r e commonly e n d e a v o r e d t o be 
u p h e l d b y P e r j u r y a n d S u b o r d i n a t i o n [ s i c ] o f 
P e r j u r y . ' F u r t h e r , ' [ t ] h e p u b l i c p o l i c y u n d e r l y i n g 
t h e s t a t u t e o f f r a u d s i s t h a t f r a u d o r p e r j u r y w i l l 
n o t be r e w a r d e d b y d e n y i n g e n f o r c e m e n t o f a l l e g e d 
c o n t r a c t s t h a t n e v e r , i n f a c t , e x i s t e d . The s t a t u t e  
e x i s t s t o p r o t e c t n o t j u s t t h e p a r t i e s t o a 
c o n t r a c t , b u t a l s o t o p r o t e c t t h e f a c t f i n d e r f r o m  
c h a r l a t a n s , p e r j u r e r s a nd t h e p r o b l e m s o f p r o o f  
a c c o m p a n y i n g o r a l c o n t r a c t s . ' 7 3 Am. J u r . 2d S t a t u t e  
o f F r a u d s § 425, p. 102 (2001) ( f o o t n o t e s o m i t t e d ) 
( e m p h a s i s a d d e d ) . See D a v i d Co. v. J i m W. M i l l e r  
C o n s t r . , I n c . , 444 N.W.2d 836 (Minn . 1 9 8 9 ) , and 
M c I n e r n e y v. C h a r t e r G o l f , I n c . , 176 I l l . 2d 482, 
223 I l l . Dec. 911, 680 N.E.2d 1347 ( 1 9 9 7 ) . M o r e o v e r , 
' [ t ] h e p u r p o s e o f t h e s t a t u t e o f f r a u d s i s t o 
p r e v e n t t h e f r a u d u l e n t e n f o r c e m e n t o f unmade 
c o n t r a c t s , a nd n o t t o l e g i t i m a t e [ s i c ] t h e 
e n f o r c e m e n t o f c o n t r a c t s t h a t were i n f a c t made.' 73 
Am. J u r . 2d S t a t u t e o f F r a u d s § 425, p. 103 (2001) 
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( f o o t n o t e o m i t t e d ) . See T i m b e r l a k e v. H e f l i n , 180 W. 
Va. 644, 379 S.E.2d 149 ( 1 9 8 9 ) . 

"Thus, t h e S t a t u t e o f F r a u d s i d e n t i f i e s d e f i n e d 
c a t e g o r i e s o f o r a l p r o m i s e s t h a t a r e e s p e c i a l l y 
s u b j e c t t o f a b r i c a t i o n and e s p e c i a l l y u n w o r t h y o f 
r e l i a n c e o r e n f o r c e m e n t . T h e r e f o r e , f o r t h e c o u r t s , 
on a t h e o r y o f p r o m i s s o r y f r a u d , t o c o u n t e n a n c e a 
p l a i n t i f f ' s c l a i m t h a t he has r e l i e d on s u c h a 
p r o m i s e and t o r e d r e s s t h a t p l a i n t i f f ' s c l a i m t h a t 
he has s u f f e r e d f r o m t h e b r e a c h o f s u c h a p r o m i s e , 
d e f i e s t h e p o l i c y and f r u s t r a t e s t h e e f f i c a c y o f t h e 
S t a t u t e o f F r a u d s . " 

B r u c e , 854 So. 2d a t 57-58. 

We r e a l i z e t h a t t h e S t a t u t e o f F r a u d s s e t o u t i n § 7-2¬

201 i s n o t t h e same S t a t u t e o f F r a u d s a t i s s u e i n e i t h e r Wilma  

C o r p . o r B r u c e , w h i c h b o t h c o n c e r n e d t h e S t a t u t e o f F r a u d s s e t 

o u t i n A l a . Code 1975, § 8-9-2. However, l i k e § 8-9-2, § 7-2¬

201 was d e s i g n e d t o p r e v e n t f r a u d . As n o t e d above i n o u r 

d i s c u s s i o n r e g a r d i n g § 7-2-201 and i t s e x c e p t i o n s , t h e p u r p o s e 

o f r e q u i r i n g a w r i t i n g i n a s a l e - o f - g o o d s s i t u a t i o n i s b a s e d 

on t h e d e s i r e t o p r e v e n t " s w e a r i n g m a t c h e s " r e g a r d i n g t h e 

t e r m s o f an a l l e g e d a g r e e m e n t b e t w e e n p a r t i e s . Thus, we see 

no d i s t i n c t i o n b e t w e e n § 8-9-2 and § 7-2-201 t h a t w o u l d 

p r e v e n t t h e a p p l i c a t i o n o f t h e r u l e b a r r i n g r e c o v e r y u n d e r a 

t o r t t h e o r y where t h e u n d e r l y i n g p r o m i s e i s b a r r e d by e i t h e r 

S t a t u t e o f F r a u d s . A c c o r d i n g l y , we a f f i r m t h e summary 
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j u d g m e n t i n f a v o r o f BSF on t h e f r a u d c l a i m s a s s e r t e d b y t h e 

s h r i m p - b o a t c o m p a n i e s . 

The s h r i m p - b o a t c o m p a n i e s a l s o u r g e us t o r e v e r s e t h e 

summary ju d g m e n t on t h e i r f r a u d u l e n t - s u p p r e s s i o n c l a i m . 

"The e l e m e n t s o f f r a u d u l e n t s u p p r e s s i o n a r e : 
'(1) t h e d e f e n d a n t h a d a d u t y t o d i s c l o s e an 
e x i s t i n g m a t e r i a l f a c t ; (2) t h e d e f e n d a n t c o n c e a l e d 
o r s u p p r e s s e d t h a t m a t e r i a l f a c t ; (3) t h e 
d e f e n d a n t ' s s u p p r e s s i o n i n d u c e d t h e p l a i n t i f f t o a c t 
o r r e f r a i n f r o m a c t i n g ; and (4) t h e p l a i n t i f f 
s u f f e r e d a c t u a l damage as a p r o x i m a t e r e s u l t . 
F r e i g h t l i n e r , LLC v. W h a t l e y C o n t r a c t C a r r i e r s , LLC, 
932 So. 2d 883, 891 ( A l a . 2 0 0 5 ) . ' C o i l p l u s - A l a b a m a ,  
I n c . v. Vann, 53 So. 3d 898, 909 ( A l a . 2 0 1 0 ) . ' " [ A ] n 
a c t i o n f o r s u p p r e s s i o n w i l l l i e o n l y i f t h e 
d e f e n d a n t a c t u a l l y knows t h e f a c t a l l e g e d t o be 
s u p p r e s s e d . " ' Cook's P e s t C o n t r o l , I n c . v. R e b a r , 28 
So. 3d 716, 726 ( A l a . 2009) ( q u o t i n g M c G a r r y v.  
F l o u r n o y , 624 So. 2d 1359, 1362 ( A l a . 1 9 9 3 ) ) . " 

A l a b a m a P s y c h i a t r i c S e r v s . , P.C. v. 412 S o u t h C o u r t S t . , LLC, 

81 So. 3d 1239, 1247 ( A l a . 2 0 1 1 ) . 

R e g a r d i n g t h e s h r i m p - b o a t c o m p a n i e s ' f r a u d u l e n t -

s u p p r e s s i o n c l a i m , BSF a r g u e s t h a t t h e s h r i m p - b o a t c o m p a n i e s 

c o u l d n o t p r o v e damage as a r e s u l t o f any a l l e g e d s u p p r e s s i o n 

and, t h u s , t h a t t h e summary ju d g m e n t i n i t s f a v o r on t h a t 

c l a i m s h o u l d be a f f i r m e d . We a g r e e . As e x p l a i n e d b y o u r 

supreme c o u r t i n Holman, " ' t h e s t a t u t e o f f r a u d s b a r s a [ t o r t ] 

c l a i m when a p l a i n t i f f c l a i m s as damages t h e b e n e f i t o f t h e 
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b a r g a i n t h a t he w o u l d have o b t a i n e d h a d t h e p r o m i s e b e e n 

p e r f o r m e d . ' " Holman, 852 So. 2d a t 699 ( q u o t i n g S o n n i c h s e n  

v. B a y l o r U n i v . , 47 S.W.3d 122, 127 (Tex. C t . App. 2 0 0 1 ) ) . 

The o n l y damage r e s u l t i n g f r o m t h e a l l e g e d s u p p r e s s i o n t h a t 

P o t t e r t e s t i f i e d t o i n h i s a f f i d a v i t i s t h e d i f f e r e n c e b e t w e e n 

t h e p u r c h a s e p r i c e BSF p a i d f o r t h e s h r i m p and t h e p r i c e BSF 

w o u l d have p a i d f o r t h e s h r i m p i f i t h a d p a i d t h e p r i c e 

a l l e g e d l y q u o t e d by J o h n . Thus, i f t h e s u p p r e s s i o n c l a i m were 

a l l o w e d t o p r o c e e d , t h e s h r i m p - b o a t c o m p a n i e s c o u l d p o s s i b l y 

r e c o v e r i n t o r t t h e b e n e f i t o f t h e a l l e g e d o r a l c o n t r a c t t h a t 

t h e y a r e p r e c l u d e d f r o m e n f o r c i n g u n d e r § 7-2-201. 

A c c o r d i n g l y , we a f f i r m t h e summary ju d g m e n t i n f a v o r o f BSF on 

t h e f r a u d u l e n t - s u p p r e s s i o n c l a i m . 

The s h r i m p - b o a t c o m p a n i e s a l s o a r g u e t h a t t h e t r i a l c o u r t 

e r r e d i n e n t e r i n g a summary ju d g m e n t i n f a v o r o f BSF on t h e i r 

u n j u s t - e n r i c h m e n t c l a i m . "To p r e v a i l on a c l a i m o f u n j u s t 

e n r i c h m e n t u n d e r A l a b a m a l a w , a p l a i n t i f f must show t h a t : (1) 

t h e d e f e n d a n t k n o w i n g l y a c c e p t e d a n d r e t a i n e d a b e n e f i t , (2) 

p r o v i d e d b y a n o t h e r , (3) who has a r e a s o n a b l e e x p e c t a t i o n o f 

c o m p e n s a t i o n . " P o r t o f i n o S e a p o r t V i l l . , LLC v. W e l c h , 4 So. 

3d 1095, 1098 ( A l a . 2 0 0 8 ) . "The amount o f t h e r e c o v e r y i s 
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l i m i t e d t o t h e v a l u e o f t h e b e n e f i t g a i n e d by t h e d e f e n d a n t , 

r e g a r d l e s s o f t h e e x t e n t o f t h e d e t r i m e n t t o t h e p l a i n t i f f . " 

A m e r i c a n F a m i l y C a r e , I n c . v. Fox, 642 So. 2d 486, 488 ( A l a . 

C i v . App. 1 9 9 4 ) . As f u r t h e r e x p l a i n e d b y o u r supreme c o u r t , 

" [ w ] h e r e t h e p l a i n t i f f has s u f f e r e d a d e t r i m e n t , and 
t h e d e f e n d a n t has r e c e i v e d a b e n e f i t as a r e s u l t , i t 
i s s a i d t h a t j u s t i c e demands t h e r e p a y m e n t b y t h e 
d e f e n d a n t o f t h e p l a i n t i f f ' s l o s s . The measure o f 
t h e d e f e n d a n t ' s l i a b i l i t y i s , however, l i m i t e d t o 
t h e v a l u e o f t h e b e n e f i t r e c e i v e d , w h e t h e r o r n o t i t 
i s e q u a l t o , l e s s t h a n , o r g r e a t e r t h a n t h e 
p l a i n t i f f ' s l o s s . " 

O p e l i k a P r o d . C r e d i t A s s ' n , I n c . v. Lamb, 361 So. 2d 95, 99 

( A l a . 1978) ( h o l d i n g t h a t t h e remedy o f q u a s i - c o n t r a c t was n o t 

a v a i l a b l e t o t h e p l a i n t i f f where t h e d e f e n d a n t h a d " r e c e i v e d 

no money, no p r o f i t f r o m t h e s a l e o f [ c h a t t e l p u r c h a s e d w i t h 

money p r o v i d e d by t h e p l a i n t i f f ] , a nd i s i n no b e t t e r p o s i t i o n 

as a r e s u l t o f t h e l o a n " ) . BSF a r g u e s t h a t i t made no 

p r o f i t , and, i n f a c t , i n c u r r e d a l o s s , on t h e s h r i m p i t 

p u r c h a s e d f r o m t h e B r e n d a D a r l e n e and t h e A p a l a c h e e G i r l ; 

D a v i d t e s t i f i e d t o t h e f a c t t h a t BSF l o s t money on t h e s h r i m p 

i n h i s a f f i d a v i t . The o n l y e v i d e n c e t h a t t h e s h r i m p - b o a t 

c o m p a n i e s p r e s e n t e d r e g a r d i n g damages was t h e d i f f e r e n c e 

b e t w e e n t h e p r i c e q u o t e d a n d t h e p r i c e p a i d t o them; t h e y 

p r e s e n t e d no e v i d e n c e r e g a r d i n g t h e v a l u e o f t h e b e n e f i t 
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r e c e i v e d a n d r e t a i n e d b y BSF. Thus, t h e t r i a l c o u r t p r o p e r l y 

e n t e r e d a summary j u d g m e n t on t h e u n j u s t - e n r i c h m e n t c l a i m . 

We n e x t c o n s i d e r t h e s h r i m p - b o a t c o m p a n i e s ' argument t h a t 

t h e t r i a l c o u r t e r r e d i n e n t e r i n g a summary judgment i n f a v o r 

o f BSF on t h e i r c o n v e r s i o n c l a i m . I n t h e i r b r i e f on a p p e a l , 

t h e s h r i m p - b o a t c o m p a n i e s c i t e o n l y t o t h e Al a b a m a P a t t e r n 

J u r y I n s t r u c t i o n s , w h i c h d e f i n e s t h e t o r t o f c o n v e r s i o n , t o 

s u p p o r t t h e i r argument t h a t t h e summary j u d g m e n t on t h e i r 

c o n v e r s i o n c l a i m s h o u l d be r e v e r s e d . The a p p e l l a t e c o u r t s 

have l o n g a d m o n i s h e d a p p e l l a n t s t h a t c i t a t i o n s t o o n l y g e n e r a l 

a u t h o r i t y o r t h e f a i l u r e t o make a c o g e n t l e g a l a nd f a c t u a l 

a r gument f o r r e v e r s a l p l a c e s them i n p e r i l . See, e.g., W h i t e  

Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042 , 1058 

( A l a . 2 0 0 8 ) ( " R u l e 2 8 ( a ) ( 1 0 ) [ , A l a . R. App. P.,] r e q u i r e s t h a t 

a r g u m e n t s i n b r i e f s c o n t a i n d i s c u s s i o n s o f f a c t s a nd r e l e v a n t 

l e g a l a u t h o r i t i e s t h a t s u p p o r t t h e p a r t y ' s p o s i t i o n . I f t h e y 

do n o t , t h e a r g u m e n t s a r e w a i v e d . " ) ; Downs v. L y l e s , 41 So. 3d 

86, 92 ( A l a . C i v . App. 2 0 0 9 ) . Thus, we a f f i r m t h e summary 

ju d g m e n t i n f a v o r o f BSF on t h e c o n v e r s i o n c l a i m . 

F i n a l l y , we t u r n t o t h e s h r i m p - b o a t c o m p a n i e s ' argument 

t h a t t h e t r i a l c o u r t ' s g r a n t o f a t t o r n e y f e e s t o BSF as ALAA 
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damages i s u n s u p p o r t e d b y t h e e v i d e n c e . P u r s u a n t t o t h e ALAA, 

a t r i a l c o u r t must a s s e s s a t t o r n e y f e e s a g a i n s t a p a r t y who 

b r i n g s an a c t i o n o r a s s e r t s a c l a i m o r d e f e n s e t h a t i s 

" w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n . " A l a . Code 1975, § 12-19-

2 7 2 ( a ) . " W i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n " i s d e f i n e d i n t h e 

ALAA as b e i n g " f r i v o l o u s , g r o u n d l e s s i n f a c t o r i n l a w , o r 

v e x a t i o u s , o r i n t e r p o s e d f o r any i m p r o p e r p u r p o s e , i n c l u d i n g 

w i t h o u t l i m i t a t i o n , t o c a u s e u n n e c e s s a r y d e l a y o r n e e d l e s s 

i n c r e a s e i n t h e c o s t o f l i t i g a t i o n . " A l a . Code 1975, § 12-19-

2 7 1 ( 1 ) . The s h r i m p - b o a t c o m p a n i e s c o n t e n d t h a t , a l t h o u g h t h e y 

d i d n o t p r e v a i l i n t h e t r i a l c o u r t , t h e i r c l a i m s were n o t 

f r i v o l o u s o r f i l e d i n b a d f a i t h o r w i t h m a l i c i o u s i n t e n t . 

We a g r e e t h a t t h e a w a r d o f a t t o r n e y f e e s as ALAA damages 

must be r e v e r s e d . The t r i a l c o u r t f a i l e d t o make t h e r e q u i r e d 

f i n d i n g s t o s u p p o r t an a w a r d o f damages u n d e r t h e ALAA; i t s 

o r d e r d i d n o t f i n d t h a t t h e s h r i m p - b o a t c o m p a n i e s ' c l a i m s were 

made w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n , n o r d i d i t o u t l i n e t h e 

f a c t u a l b a s i s upon w h i c h s u c h a c o n c l u s i o n r e s t e d , as r e q u i r e d 

b y o u r supreme c o u r t . See P a c i f i c E n t e r s . O i l Co. v. H o w e l l  

P e t r o l e u m C o r p . , 614 So. 2d 409, 418 ( A l a . 1 9 9 3 ) . I n 

a d d i t i o n , b e c a u s e t h e t r i a l c o u r t d i d n o t make t h e r e q u i s i t e 
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f i n d i n g s , we c a n n o t d e t e r m i n e o u r s t a n d a r d o f r e v i e w , w h i c h i s 

d e p e n d e n t on w h e t h e r t h e t r i a l c o u r t d e t e r m i n e d t h a t t h e 

c l a i m s were " g r o u n d l e s s i n l a w " o r " g r o u n d l e s s i n f a c t , " 

" f r i v o l o u s , " " v e x a t i o u s , " o r " i n t e r p o s e d f o r any i m p r o p e r 

p u r p o s e . " See S c h w e i g e r v. Town o f H u r t s b o r o , 68 So. 3d 181, 

186 ( A l a . C i v . App. 2 0 1 1 ) . We c a n n o t a f f i r m t h e t r i a l c o u r t ' s 

d e f i c i e n t award, so we r e v e r s e t h e j u dgment o f t h e t r i a l c o u r t 

i n s o f a r as i t a s s e s s e d ALAA damages a g a i n s t t h e s h r i m p - b o a t 

c o m p a n i e s , and we remand t h e c a u s e f o r t h e t r i a l c o u r t t o 

d e t e r m i n e w h e t h e r t h e s h r i m p - b o a t c o m p a n i e s ' a c t i o n was 

b r o u g h t w i t h o u t s u b s t a n t i a l j u s t i f i c a t i o n and f o r t h e t r i a l 

c o u r t t o make t h e n e c e s s a r y f i n d i n g s on t h e r e c o r d o r b y 

s e p a r a t e o r d e r t o s u p p o r t any a t t o r n e y - f e e a s s e s s m e n t i t may 

make on remand. 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED WITH 

INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n and B r y a n , J J . , c o n c u r . 

Moore, J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 
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