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The r e c o r d i n d i c a t e s the f o l l o w i n g . Holcomb S t o r a g e i s 

a s e l f - s e r v i c e s t o r a g e f a c i l i t y l o c a t e d i n Walker County. 

Canyon Development e n t e r e d i n t o a w r i t t e n r e n t a l agreement 

("the r e n t a l agreement") w i t h Holcomb Storage on June 1, 2007, 

f o r the use of two s t o r a g e u n i t s . The r e n t a l agreement 

s t a t e s , i n p e r t i n e n t p a r t : 

" I n a d d i t i o n t o the l a n d l o r d ' s l i e n as p r o v i d e d by 
Alabama law, but not i n l i e u t h e r e o f , l a n d l o r d s h a l l 
have a t a l l times a v a l i d c o n t r a c t u a l l i e n f o r a l l 
r e n t a l s or o t h e r sums of money becoming due 
hereunder from t e n a n t upon a l l items s i t u a t e d i n the 
pr e m i s e s , e i t h e r now or i n the f u t u r e , and upon 
d e f a u l t by t e n a n t , l a n d l o r d may e n t e r upon the 
demised premises as s e t out f u r t h e r h e r e i n and take 
p o s s e s s i o n of any and a l l items s i t u a t e d on the 
pr e m i s e s , w i t h o u t l i a b i l i t y f o r t r e s p a s s or 
c o n v e r s i o n , and s e l l the same w i t h o u t n o t i c e a t 
p u b l i c or p r i v a t e s a l e , a t which l a n d l o r d or i t s 
a s s i g n e e s may purchase. 
II 

" . . . [ L ] a n d l o r d may g i v e w r i t t e n n o t i c e t o t e n a n t and 
b e g i n enforcement a c t i o n under Alabama law." 

The r e n t a l agreement r e q u i r e d , among o t h e r t h i n g s , t h a t Canyon 

Development would pay Holcomb Storage $150 i n r e n t each month. 

Canyon Development stopped p a y i n g r e n t i n J u l y or August 

2008. 1 In h i s d e p o s i t i o n , Holcomb, the owner of Holcomb 

1Canyon Development a s s e r t s t h a t the monthly r e n t a l 
payment was p a i d by the a u t o m a t i c - b i l l - p a y f e a t u r e a s s o c i a t e d 
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S t o r a g e , t e s t i f i e d t h a t he a t t e m p t e d t o p e r s o n a l l y c o n t a c t 

D a v i s , an owner o f Canyon D e v e l o p m e n t , a p p r o x i m a t e l y two 

months a f t e r t h e l a s t r e n t a l payment was r e c e i v e d b u t t h a t 

t h e y were u n a b l e t o communicate due t o p o o r c e l l u l a r - t e l e p h o n e 

s e r v i c e . Holcomb f u r t h e r t e s t i f i e d t h a t he s e n t two l e t t e r s 

t o Canyon Development by r e g u l a r m a i l , one i n O c t o b e r 2008 and 

a s e c o n d l e t t e r sometime t h e r e a f t e r . Holcomb a l s o s t a t e d t h a t 

he had c o n t a c t e d Chuck P r e s l e y , a f o r m e r Canyon Development 

e m p l o y e e , who had s e r v e d as a Canyon Development p o i n t o f 

c o n t a c t ; however, P r e s l e y i n f o r m e d Holcomb t h a t he was no 

l o n g e r e m p l o y e d by Canyon D e v e l o p m e n t . 

Sometime i n December 2008, Holcomb S t o r a g e s o l d t h e 

c o n t e n t s o f t h e s t o r a g e u n i t s f o r $500. Canyon Development 

a s s e r t s t h a t i t became aware o f t h e s a l e o n l y when a t h i r d 

p a r t y n o t i f i e d Canyon Development t h a t i t s e q u i p m e n t was b e i n g 

u s e d i n F l o r i d a . Canyon Development and D a v i s f i l e d a 

c o m p l a i n t a g a i n s t Holcomb S t o r a g e and Holcomb on December 6, 

2009, a l l e g i n g b r e a c h o f c o n t r a c t , v i o l a t i o n o f t h e Alabama 

S e l f - S e r v i c e S t o r a g e A c t , c o d i f i e d a t A l a . Code 1975, §§ 8-15-

w i t h i t s c h e c k i n g account and t h a t the payments t e r m i n a t e d 
around J u l y or August 2008 unbeknownst t o Canyon Development. 
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32 t o -38 ("the A c t " ) , n e g l i g e n c e , t h e t o r t o f o u t r a g e , and 

c o n v e r s i o n . 

Holcomb S t o r a g e and Holcomb f i l e d an answer on F e b r u a r y 

25, 2010. A f t e r t h e p a r t i e s c o n d u c t e d d i s c o v e r y , i n c l u d i n g 

t a k i n g t h e d e p o s i t i o n s o f D a v i s and Holcomb, Holcomb S t o r a g e 

and Holcomb f i l e d a m o t i o n f o r a summary judgment on May 23, 

2011. Canyon Development and D a v i s f i l e d a r e s p o n s e t o t h e 

m o t i o n f o r a summary judgment on September 30, 2011. The 

t r i a l c o u r t i s s u e d an o r d e r on December 21, 2011, g r a n t i n g t h e 

m o t i o n f o r a summary j u d g m e n t . Canyon Development and D a v i s 

f i l e d a t i m e l y a p p e a l w i t h o u r supreme c o u r t on J a n u a r y 27, 

2 0 1 2 ; t h a t c o u r t t r a n s f e r r e d t h e a p p e a l t o t h i s c o u r t p u r s u a n t 

t o § 1 2 - 2 - 7 ( 6 ) , A l a . Code 1975. 

" A p p e l l a t e r e v i e w of a summary judgment i s de 
novo. Ex p a r t e B a l l e w , 771 So. 2d 1040 ( A l a . 2000). 
A motion f o r a summary judgment i s t o be g r a n t e d 
when no genuine i s s u e of m a t e r i a l f a c t e x i s t s and 
the moving p a r t y i s e n t i t l e d t o a judgment as a 
ma t t e r of law. Rule 5 6 ( c ) ( 3 ) , A l a . R. C i v . P. A 
p a r t y moving f o r a summary judgment must make a 
prima f a c i e showing ' t h a t t h e r e i s no genuine i s s u e 
as t o any m a t e r i a l f a c t and t h a t [ i t ] i s e n t i t l e d t o 
a judgment as a matter of law.' Rule 56(c) ( 3 ) ; see  
Lee v. C i t y of Gadsden, 592 So. 2d 1036, 1038 ( A l a . 
1992). I f the movant meets t h i s burden, 'the burden 
then s h i f t s t o the nonmovant t o r e b u t the movant's 
prima f a c i e showing by " s u b s t a n t i a l e v i d e n c e . " ' 
Lee, 592 So. 2d a t 1038 ( f o o t n o t e o m i t t e d ) . 
' [ S ] u b s t a n t i a l e v i d e n c e i s e v i d e n c e of such weight 
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and q u a l i t y t h a t f a i r - m i n d e d persons i n the e x e r c i s e 
of i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be proved.' West v.  
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989); see A l a . Code 1975, § 
12-21-12(d)." 

P e r r y v. F e d e r a l N a t ' l Mortg. Ass'n, [Ms. 2100235, June 29, 

2012] So. 3d , ( A l a . C i v . App. 2012). 

Canyon Storage and Davis l i s t f i v e i s s u e s i n the argument 

s e c t i o n of t h e i r b r i e f : (1) Holcomb Storage breached the 

ex p r e s s terms of the r e n t a l agreement, (2) any a m b i g u i t y as t o 

the terms of the r e n t a l agreement must be c o n s t r u e d a g a i n s t 

Holcomb St o r a g e , (3) n o t h i n g i n the A c t a l l o w s Holcomb Storage 

t o e l i m i n a t e the d u t i e s imposed by the A c t , (4) Holcomb 

Storage breached the d u t i e s owed t o Canyon Development g i v i n g 

r i s e t o causes of a c t i o n f o r n e g l i g e n c e and 

w i l f u l l n e s s / w a n t o n n e s s , and (5) Canyon Development d i d not 

consent t o Holcomb Sto r a g e ' s w r o n g f u l t a k i n g of the p r o p e r t y 

i n the s t o r a g e u n i t . 

T a k i n g the i s s u e s out of o r d e r , Canyon Development and 

Davis a s s e r t as t h e i r second i s s u e t h a t any a m b i g u i t y of the 

terms of the r e n t a l agreement must be c o n s t r u e d a g a i n s t 

Holcomb S t o r a g e . However, Canyon Development and Davis d i d 

not r a i s e the i s s u e of an a m b i g u i t y i n the r e n t a l agreement i n 
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the t r i a l c o u r t . T h e r e f o r e , we do not address the i s s u e . See  

T.J.H. v. S.N.F., 960 So. 2d 669, 673 ( A l a . C i v . App. 2006) 

("This c o u r t may not c o n s i d e r an i s s u e t h a t i s r a i s e d f o r the 

f i r s t time on a p p e a l . B u r l e s o n v. B u r l e s o n , 875 So. 2d 316, 

322 ( A l a . C i v . App. 2003), and Andrews v. M e r r i t t O i l Co., 612 

So. 2d 409 ( A l a . 1992). T h e r e f o r e , we w i l l not f u r t h e r 

address t h i s i s s u e on a p p e a l . " ) . 

We next address the f i r s t and t h i r d i s s u e s 

s i m u l t a n e o u s l y . Canyon Development and Davis argue t h a t the 

language of the r e n t a l agreement quoted above r e q u i r e d Holcomb 

Storage t o comply w i t h the p r o v i s i o n s of the A c t i n the s a l e 

of the p r o p e r t y and t h a t , because Holcomb Storage f a i l e d t o 

comply w i t h those p r o v i s i o n s , i t breached the r e n t a l 

agreement. Canyon Development and Davis a l s o seem t o argue 

t h a t the language i n the r e n t a l agreement -- " i n a d d i t i o n t o 

the l a n d l o r d ' s l i e n s as p r o v i d e d by Alabama law, but not i n 

l i e u t h e r e o f , l a n d l o r d s h a l l have a t a l l times a v a l i d 

c o n t r a c t u a l l i e n " -- somehow means t h a t the r e n t a l agreement 

" s p e c i f i c a l l y e s t a b l i s h e s a l i e n under the A c t . " T h e r e f o r e , 

they seem t o argue, the r e n t a l agreement e s t a b l i s h e d a l i e n 
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s o l e l y p u r s u a n t t o the A c t , thus making the r e q u i r e m e n t s of 

the A c t mandatory on Holcomb Sto r a g e . 

S e c t i o n 8-15-34 of the A c t p r o v i d e s , i n p e r t i n e n t p a r t : 

"An owner's l i e n as p r o v i d e d f o r a c l a i m which 
has become due may be s a t i s f i e d as f o l l o w s : 

II 

"(3) A f t e r the occupant has been i n d e f a u l t 
c o n t i n u o u s l y f o r a p e r i o d of 30 days, the owner may 
b e g i n enforcement a c t i o n i f the occupant has been 
n o t i f i e d i n w r i t i n g . S a i d n o t i c e s h a l l be d e l i v e r e d 
i n p e r s o n or sent by c e r t i f i e d or r e g i s t e r e d m a i l t o 
the l a s t known address of the occupant. 

II 

"(5) The n o t i c e r e q u i r e d by t h i s s e c t i o n s h a l l 
i n c l u d e : 

"a. An i t e m i z e d statement of the 
owner's c l a i m showing the sum due a t the 
time of the n o t i c e and the date when the 
sum became due; 

"b. A b r i e f and g e n e r a l d e s c r i p t i o n of 
the p e r s o n a l p r o p e r t y s u b j e c t t o the l i e n . 
Such d e s c r i p t i o n s h a l l be r e a s o n a b l y 
adequate t o p e r m i t the per s o n n o t i f i e d t o 
i d e n t i f y such p r o p e r t y ; except t h a t any 
c o n t a i n e r i n c l u d i n g , but not l i m i t e d t o , a 
t r u n k , v a l i s e , or box t h a t i s l o c k e d , 
f a s t e n e d , s e a l e d , or t i e d i n a mDaviser 
which d e t e r s immediate access t o i t s 
c o n t e n t s may be d e s c r i b e d as such w i t h o u t 
d e s c r i b i n g i t s c o n t e n t s ; 

"c. A n o t i f i c a t i o n of d e n i a l of access 
t o the p e r s o n a l p r o p e r t y , i f such d e n i a l i s 
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p e r m i t t e d under the terms of the r e n t a l 
agreement, which n o t i f i c a t i o n s h a l l p r o v i d e 
the name, s t r e e t a d d r e s s , and t e l e p h o n e 
number of the owner or h i s d e s i g n a t e d agent 
whom the occupant may c o n t a c t t o respond t o 
such n o t i f i c a t i o n ; 

" d . A demand f o r payment w i t h i n a 
s p e c i f i e d t i m e , not l e s s than 15 days a f t e r 
d e l i v e r y of the n o t i c e ; 

" e . A conspicuous statement t h a t , 
u n l e s s the c l a i m i s p a i d w i t h i n the time 
s t a t e d i n the n o t i c e , the p e r s o n a l p r o p e r t y 
w i l l be a d v e r t i s e d f o r s a l e or o t h e r 
d i s p o s i t i o n and w i l l be s o l d or o t h e r w i s e 
d i s p o s e d of a t a s p e c i f i e d time and p l a c e . 

"(7) A f t e r the e x p i r a t i o n o f the time g i v e n i n 
the n o t i c e , an a d v e r t i s e m e n t of the s a l e or o t h e r 
d i s p o s i t i o n s h a l l be p u b l i s h e d once a week f o r two 
c o n s e c u t i v e weeks i n a newspaper of g e n e r a l 
c i r c u l a t i o n i n the county where the s e l f - s e r v i c e 
s t o r a g e f a c i l i t y i s l o c a t e d . The a d v e r t i s e m e n t s h a l l 
i n c l u d e : 

" a . A b r i e f and g e n e r a l d e s c r i p t i o n of 
the p e r s o n a l p r o p e r t y r e a s o n a b l y adequate 
t o p e r m i t i t s i d e n t i f i c a t i o n as p r o v i d e d i n 
paragraph ( 5 ) b . of t h i s s e c t i o n ; the 
address of the s e l f - s e r v i c e s t o r a g e 
f a c i l i t y and the number, i f any, of the 
space where the p e r s o n a l p r o p e r t y i s 
l o c a t e d ; and the name of the occupant and 
h i s l a s t known a d d r e s s ; 

"b. The t i m e , p l a c e , and mDaviser of 
the s a l e or o t h e r d i s p o s i t i o n . The s a l e or 
o t h e r d i s p o s i t i o n s h a l l t a k e p l a c e not 
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sooner than 15 days a f t e r the f i r s t 
p u b l i c a t i o n . 

"(11) B e f o r e any s a l e or o t h e r d i s p o s i t i o n of 
p e r s o n a l p r o p e r t y p u r s u a n t t o t h i s s e c t i o n , the 
occupant may pay the amount n e c e s s a r y t o s a t i s f y the 
l i e n and the r e a s o n a b l e expenses i n c u r r e d under t h i s 
s e c t i o n and t h e r e b y redeem the p e r s o n a l p r o p e r t y . 
Upon r e c e i p t of such payment, the owner s h a l l r e t u r n 
the p e r s o n a l p r o p e r t y , and t h e r e a f t e r t he owner 
s h a l l have no l i a b i l i t y t o any person w i t h r e s p e c t 
t o such p e r s o n a l p r o p e r t y . 

"(14) I f the req u i r e m e n t s of t h i s a r t i c l e are 
not s a t i s f i e d , i f the s a l e of the p e r s o n a l p r o p e r t y 
i s not i n c o n f o r m i t y w i t h the n o t i c e of s a l e , or i f 
t h e r e i s a w i l l f u l v i o l a t i o n of t h i s a r t i c l e , 
n o t h i n g i n t h i s s e c t i o n a f f e c t s the r i g h t s and 
l i a b i l i t i e s of the owner, occupant, or any o t h e r 
p e r s o n . " 

(Emphasis added.) Canyon Development and D a v i s s p e c i f i c a l l y 

argue t h a t Holcomb S t o r a g e ' s f a i l u r e t o se r v e n o t i c e of the 

d e f a u l t by c e r t i f i e d or r e g i s t e r e d m a i l , f a i l u r e t o a d v e r t i s e 

the s a l e , f a i l u r e t o p r o v i d e an o p p o r t u n i t y t o cure, and 

f a i l u r e t o make an i n v e n t o r y of the p r o p e r t y s o l d r e s u l t e d i n 

v i o l a t i o n of the A c t and i n a b r e a c h of the r e n t a l agreement. 

Holcomb S t o r a g e and Holcomb argue t h a t the terms of the 

r e n t a l agreement d i d not r e q u i r e Holcomb S t o r a g e t o f o l l o w the 

proc e d u r e s d e s c r i b e d i n the A c t f o r s a t i s f y i n g a s e l f - s e r v i c e 
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s t o r a g e - f a c i l i t y owner's l i e n . F u r t h e r , Holcomb S t o r a g e and 

Holcomb argue t h a t the terms of the r e n t a l agreement c r e a t e d 

a c o n t r a c t u a l l i e n i n a d d i t i o n t o the s t a t u t o r y l i e n c r e a t e d 

by the A c t . They a s s e r t t h a t the terms and c o n d i t i o n s of the 

r e n t a l agreement gave Holcomb S t o r a g e the a u t h o r i t y t o e n t e r 

the s t o r a g e u n i t , t o c o n f i s c a t e the p r o p e r t y , and t o s e l l the 

p r o p e r t y upon d e f a u l t by Canyon Development w i t h o u t the 

n e c e s s i t y of complying w i t h the A c t . 

N e i t h e r our supreme c o u r t nor t h i s c o u r t have ad d r e s s e d 

whether s e l f - s e r v i c e s t o r a g e - f a c i l i t y owners such as Holcomb 

S t o r a g e are r e q u i r e d t o comply w i t h the A c t i n o r d e r t o s e l l 

the p r o p e r t y i n a s t o r a g e f a c i l i t y a f t e r the t e n a n t d e f a u l t s 

on payment of the s t o r a g e fee and the r e n t a l agreement 

p r o v i d e s f o r such a remedy. However, a c l o s e r e a d i n g of the 

A c t p r o v i d e s c l a r i f i c a t i o n . Alabama Code 1975, § 8-15-34, 

p r o v i d e s , i n p e r t i n e n t p a r t , t h a t " [ a ] n owner's l i e n as 

p r o v i d e d f o r a c l a i m which has become due may be s a t i s f i e d as 

f o l l o w s (Emphasis added.) As t h i s c o u r t s t a t e d i n Ex 

p a r t e M o b i l e County Board of S c h o o l Commissioners, 61 So. 3d 

292, 294 ( A l a . C i v . App. 2010): 

"[T]he use of the word 'may' i n d i c a t e s a 
d i s c r e t i o n a r y or p e r m i s s i v e a c t , r a t h e r than a 
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mandatory a c t . American Bankers L i f e Assurance Co.  
v. R i c e Acceptance Co., 739 So. 2d 1082, 1084 ( A l a . 
1999). See a l s o Bowdoin Square, L.L.C. v. W i n n - D i x i e  
Montgomery, I n c . , 873 So. 2d 1091, 1098-99 ( A l a . 
2003) ( s t a t i n g t h a t our supreme c o u r t has l o n g 
r e c o g n i z e d t h a t the word 'may' denotes a p e r m i s s i v e 
a l t e r n a t i v e r a t h e r than a mandatory r e s t r i c t i o n ) . " 

A d d i t i o n a l l y , § 8-15-36 of the A c t p r o v i d e s t h a t 

" [ n ] o t h i n g i n t h i s a r t i c l e s h a l l be c o n s t r u e d as 
i n any manner i m p a i r i n g or a f f e c t i n g the r i g h t of 
the p a r t i e s t o c r e a t e a d d i t i o n a l r i g h t s , d u t i e s , and 
o b l i g a t i o n s i n and by v i r t u e of the r e n t a l 
agreement. The r i g h t s p r o v i d e d by t h i s a r t i c l e s h a l l 
be i n a d d i t i o n t o a l l o t h e r r i g h t s a l l o w e d by law t o 
a c r e d i t o r a g a i n s t h i s d e b t o r . " 

A l t h o u g h t h e r e i s no Alabama caselaw d i r e c t l y on p o i n t , 

d e c i s i o n s of o t h e r j u r i s d i c t i o n s p r o v i d e i n s i g h t i n t o t h i s 

i s s u e . In D a l l a s v. S.A.G., I n c . , 836 F.2d 1307, 1309 (11th 

C i r . 1988), the E l e v e n t h C i r c u i t C ourt of Appeals d e c i d e d the 

i s s u e whether a l a n d l o r d p o s s e s s e d a c o n t r a c t u a l l i e n as w e l l 
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as a s t a t u t o r y l i e n p r o v i d e d by A l a . Code 1975, § 35-9-60. 2 

A p p l y i n g Alabama law, the D a l l a s c o u r t c o n c l u d e d 

" t h a t the l e a s e agreement p r o v i d e s [the l a n d l o r d ] 
w i t h a c o n t r a c t u a l l i e n . S e c t i o n 35-9-60 p r o v i d e d 
[the l a n d l o r d ] w i t h a s t a t u t o r y l i e n r e g a r d l e s s of 
whether the l e a s e a d d r e s s e d the i s s u e . The 
p r o v i s i o n s i n the l e a s e r e g a r d i n g a l i e n d i d not 
s e r v e t o c r e a t e or p r o t e c t t h a t s t a t u t o r y l i e n . 
Thus, i f the p r o v i s i o n i n the l e a s e d i d not s e r v e t o 
c r e a t e a c o n t r a c t u a l l i e n , i t s e r v e d no purpose. 
J u s t as we f r e q u e n t l y observe when i n t e r p r e t i n g 
s t a t u t e s , we do not b e l i e v e t h a t the words i n the 

2Alabama Code 1975, § 35-9-60, re a d s : 

"The l a n d l o r d of any s t o r e h o u s e or o t h e r 
b u i l d i n g s h a l l have a l i e n on the goods, f u r n i t u r e , 
and e f f e c t s b e l o n g i n g t o the t e n a n t , and subtenant, 
f o r r e n t , which s h a l l be s u p e r i o r t o a l l o t h e r 
l i e n s , e xcept those f o r t a x e s , and e x c e p t as 
o t h e r w i s e p r o v i d e d i n S e c t i o n 7-9A-333. In case the 
t e n a n t or s u b t e n a n t i s adjudged a b a n k r u p t , such 
l i e n on such goods, f u r n i t u r e , and e f f e c t s of the 
b ankrupt s h a l l , as a g a i n s t the t r u s t e e i n 
b a n k r u p t c y , a t t a c h o n l y f o r u n p a i d r e n t a c c r u e d and 
which s h a l l a c c rue w i t h i n s i x months from the date 
of a d j u d i c a t i o n computed pro r a t a a t the then 
c u r r e n t r a t e . The l i e n amount a c c r u e d and t o accrue 
s h a l l not be i n c r e a s e d by reason of any d e f a u l t or 
b r e a c h of c o n t r a c t by the b ankrupt. From the amount 
of such l i e n , so computed, the t r u s t e e i n b a n k r u p t c y 
may deduct a l l payments and a l l demands which c o u l d 
be l e g a l l y s e t up a g a i n s t the l a n d l o r d by way of 
c o u n t e r c l a i m . I f the t r u s t e e i n b a n k r u p t c y s h a l l 
d i s p o s e of the l e a s e as an a s s e t of the bankrupt 
e s t a t e , then the l a n d l o r d s h a l l have a l i e n on the 
goods, f u r n i t u r e , and e f f e c t s of any person h o l d i n g 
under the t r u s t e e i n b a n k r u p t c y . " 

12 
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l e a s e were i n t e n d e d t o have no meaning and t o s e r v e 
no purpose. I f the words of the agreement are t o be 
g i v e n any meaning, the l e a s e must be re a d t o e x p r e s s 
the p a r t i e s ' i n t e n t i o n t o c r e a t e a c o n t r a c t u a l l i e n . 
T h e r e f o r e , a c c o r d i n g t o Alabama law, [the l a n d l o r d ] 
has a c o n t r a c t u a l l i e n on the [ t e n a n t ' s ] p r o p e r t y . 
Because the d i s t r i c t c o u r t a f f i r m e d the b a n k r u p t c y 
c o u r t ' s c o n c l u s i o n t h a t [the l a n d l o r d ] d i d not 
possess a c o n t r a c t u a l l i e n , the d e c i s i o n of the 
d i s t r i c t c o u r t must be r e v e r s e d and the matter 
remanded f o r f u r t h e r p r o c e e d i n g s . " 

I d . a t 1309. 

S i m i l a r l y , s t a t e a p p e l l a t e c o u r t s i n Oklahoma and G e o r g i a 

have h e l d t h a t comparable s e l f - s e r v i c e s t o r a g e s t a t u t e s i n 

those s t a t e s do not c r e a t e mandatory s t a t u t o r y - l i e n 

r e q u i r e m e n t s t h a t s e l f - s e r v i c e s t o r a g e - f a c i l i t y owners are 

c o m p e l l e d t o f o l l o w . G r i f f i n v. Teague, 115 P.3d 899 (Okla. 

C i v . App. 2005); Tompkins v. Mayers, 209 Ga. App. 809, 434 

S.E.2d 798 (1993). 

The Oklahoma S e l f - S e r v i c e Storage F a c i l i t y L i e n A c t 

p r o v i d e s , i n p e r t i n e n t p a r t : 

"A. An owner's l i e n as p r o v i d e d f o r a c l a i m which 
has become due may be s a t i s f i e d as p r o v i d e d by t h i s 
s e c t i o n . The p o s s e s s o r y l i e n a u t h o r i z e d by t h i s 
s e c t i o n s h a l l be p r i o r t o any p r e v i o u s l y p e r f e c t e d 
s e c u r i t y i n t e r e s t i n the p e r s o n a l p r o p e r t y p u r s u a n t 
t o S e c t i o n 1-9-333 of T i t l e 12A of the Oklahoma 
S t a t u t e s . " 

13 
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O k l a . S t a t . t i t . 42, § 197 (emphasis added). As i n the 

p r e s e n t case, the outcome of G r i f f i n h i n g e d upon whether the 

s e l f - s e r v i c e s t o r a g e - f a c i l i t y owner was r e q u i r e d t o comply 

w i t h the s t a t u t e i n the s a l e of the t e n a n t ' s p r o p e r t y . 115 

P.3d a t 900. The Oklahoma Court of C i v i l A ppeals d e t e r m i n e d 

t h a t , 

" [ i ] n r e a d i n g the [ S e l f - S e r v i c e Storage F a c i l i t y 
L i e n ] A c t , i t i s c l e a r t h a t the l e g i s l a t u r e p r o v i d e d 
a l i e n t o owners of s e l f - s t o r a g e f a c i l i t i e s t o 
secure the payment of r e n t f o r the s t o r a g e space, 
and s p e c i f i e d the procedure t o f o r e c l o s e the l i e n 
g i v e n by the [ S e l f - S e r v i c e Storage F a c i l i t y L i e n ] 
A c t . I t i s e q u a l l y c l e a r , however, t h a t owners of  
s e l f - s t o r a g e f a c i l i t i e s who do not seek the l i e n  
p r o t e c t i o n of the [ S e l f - S e r v i c e Storage F a c i l i t y  
L i e n ] A c t have o t h e r l i e n p r o t e c t i o n as may be 
p r o v i d e d by law or by s p e c i a l c o n t r a c t or 
agreement." 

I d . a t 901. In h o l d i n g t h a t § 197 of the s t a t u t e was not 

mandatory upon the owner, the G r i f f i n c o u r t p r o v i d e d f u r t h e r 

a n a l y s i s of the Oklahoma s t a t u t e : 

"We observe t h a t the l e g i s l a t u r e e x p r e s s l y 
p r o v i d e d : 'Nothing i n t h i s a c t s h a l l be c o n s t r u e d as 
i n any manner i m p a i r i n g or a f f e c t i n g the r i g h t of 
p a r t i e s t o c r e a t e l i e n s by s p e c i a l c o n t r a c t or 
agreement, nor s h a l l i t i n any manner a f f e c t or 
i m p a i r o t h e r l i e n s a r i s i n g a t common law[,] i n 
e q u i t y , o r by any s t a t u t e of t h i s s t a t e . ' 42 O.S. 
2001 § 199. The l e g i s l a t u r e a l s o s a i d : ' I f the 
re q u i r e m e n t s of t h i s a c t are not s a t i s f i e d , i f the 
s a l e of the p e r s o n a l p r o p e r t y i s not i n c o n f o r m i t y 
w i t h the n o t i c e of s a l e , or i f t h e r e i s a w i l l f u l 
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v i o l a t i o n o f t h i s a c t , n o t h i n g i n t h i s s e c t i o n 
[ g o v e r n i n g enforcement of the l i e n , ] a f f e c t s the 
r i g h t s and l i a b i l i t i e s of the owner, occupant or any 

o t h e r p e r s o n . ' 42 O.S. 2001 § 197(N)." 

I d . 3 

In Tompkins, the occupant of a s e l f - s e r v i c e s t o r a g e 

f a c i l i t y a l s o c l a i m e d t h a t the owner had u n l a w f u l l y s o l d the 

p r o p e r t y s t o r e d i n the u n i t t o s a t i s f y past-due r e n t s , 

s p e c i f i c a l l y a r g u i n g t h a t the owner had f a i l e d t o f o l l o w the 

procedure s e t out i n the G e o r g i a S e l f - S e r v i c e Storage A c t , Ga. 
Code Ann. § 10-4-213. 209 Ga. App. a t 810, 434 S.E.2d a t 799. 

S e c t i o n 10-4-213 of the G e o r g i a s t a t u t e p r o v i d e s , i n p e r t i n e n t 

p a r t , t h a t " [ i ] f Occupant has been i n d e f a u l t c o n t i n u o u s l y f o r 

t h i r t y (30) days, Owner may e n f o r c e i t s l i e n , p r o v i d e d Owner 

s h a l l comply w i t h the f o l l o w i n g p r o c e d u r e . " (Emphasis added.) 

The G e o r g i a Court of Appeals d e t e r m i n e d t h a t , " [ i ] f the owner 

wants the p r o t e c t i o n of the s t a t u t o r y owner's l i e n , and the 

r i g h t t o e n f o r c e such l i e n , the owner must comply w i t h the 

s t a t u t e ' s s p e c i f i c r e q u i r e m e n t s . OCGA § 10-4-213. F a i l u r e t o 

3The G r i f f i n c o u r t d i d f i n d t h a t a d i f f e r e n t Oklahoma 
s t a t u t e r e q u i r i n g n o t i c e was a p p l i c a b l e t o t h a t case but t h a t 
the s e l f - s e r v i c e s t o r a g e - f a c i l i t y owner had c o m p l i e d w i t h the 
p a r t i c u l a r r e q u i r e m e n t s of t h a t s t a t u t e . 

15 
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do so d e p r i v e s the owner of t h i s s t a t u t o r y remedy." Tompkins, 

209 Ga. App. a t 810, 434 S.E.2d a t 800. 

The Tompkins c o u r t found t h a t the language of the r e n t a l 

agreement d i d not r e q u i r e the owner of the s e l f - s e r v i c e 

s t o r a g e f a c i l i t y i n t h a t case t o f o l l o w the s a l e p rocedure s e t 

out i n Ga. Code Ann. § 10-4-213. I d . To the c o n t r a r y , the 

Tompkins c o u r t found t h a t the r e n t a l agreement a u t h o r i z e d the 

owner t o s e l l the p r o p e r t y s t o r e d a t the f a c i l i t y i f the r e n t 

remained u n p a i d f o r 30 days and t h a t , by s i g n i n g the r e n t a l 

agreement, the occupant "both r e l i n q u i s h e d a l l c l a i m t o the 

goods and a s s i g n e d t i t l e t o the owner." 209 Ga. App. a t 811, 

434 S.E.2d a t 800. In a f f i r m i n g the judgment of the t r i a l 

c o u r t , the Tompkins c o u r t s t a t e d , " [ h ] a v i n g a c t e d i n 

accordance w i t h the c o n t r a c t and e n f o r c e d i t s p r o v i s i o n s , and 

not h a v i n g depended on the [Georgia S e l f - S e r v i c e Storage] A c t 

f o r the remedy of an owner's l i e n , the owner d i d not v i o l a t e 

the [Georgia S e l f - S e r v i c e Storage] A c t . " I d . 

C o n s i d e r i n g the p l a i n language of the A c t , p a r t i e s t o a 

r e n t a l agreement f o r a s e l f - s e r v i c e s t o r a g e u n i t p ossess the 

a u t h o r i t y t o c r e a t e a c o n t r a c t u a l l i e n o u t s i d e the s t a t u t o r y 
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l i e n c r e a t e by the A c t . 4 T h e r e f o r e , a l t h o u g h the A c t p r o v i d e s 

a s e l f - s e r v i c e s t o r a g e owner one mechanism f o r r e c o v e r i n g 

d e l i n q u e n t r e n t , the A c t i s not the o n l y avenue of r e d r e s s 

a v a i l a b l e . We agree w i t h Holcomb Storage and Holcomb t h a t the 

language of the A c t p e r m i t s , but does not r e q u i r e , s e l f -

s e r v i c e s t o r a g e - f a c i l i t y owners t o s a t i s f y l i e n s under the 

A c t . 

Based on the f o r e g o i n g , we conclude t h a t Holcomb Storage 

d i d not b r e a c h the terms of the r e n t a l agreement. The 

language of the r e n t a l agreement e s t a b l i s h e d a c o n t r a c t u a l 

l i e n t h a t a u t h o r i z e d Holcomb Storage t o s e l l Canyon 

4 "In i n t e r p r e t i n g the p r o v i s i o n s of an A c t 
... , a c o u r t i s r e q u i r e d t o a s c e r t a i n the i n t e n t 
of the l e g i s l a t u r e as e x p r e s s e d and t o e f f e c t u a t e 
t h a t i n t e n t . The l e g i s l a t i v e i n t e n t may be 
g l e a n e d from the language used, the reason and 
n e c e s s i t y f o r the a c t , and the purpose sought t o 
be o b t a i n e d by i t s passage. Words used i n a 
s t a t u t e must be g i v e n t h e i r n a t u r a l , p l a i n , 
o r d i n a r y , and commonly u n d e r s t o o d meaning, and 
where p l a i n language i s used a c o u r t i s bound t o 
i n t e r p r e t t h a t language t o mean e x a c t l y what i t 
says. I f the language of the s t a t u t e i s c l e a r and 
unambiguous, then t h e r e i s no room f o r j u d i c i a l 
c o n s t r u c t i o n and the c l e a r l y e x p r e s s e d i n t e n t of 
the l e g i s l a t u r e must be g i v e n e f f e c t . " 

T u s c a l o o s a Cnty. Comm'n v. Deputy S h e r i f f s ' Ass'n of  
T u s c a l o o s a Cnty., 589 So. 2d 687, 689 ( A l a . 1 9 9 1 ) ( c i t a t i o n s 
o m i t t e d ) . 
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Development's p r o p e r t y upon d e f a u l t by Canyon Development. 

Holcomb Storage s o l d the p r o p e r t y i n accordance w i t h the 

r e n t a l agreement s i g n e d by Canyon Development, and, t h e r e f o r e , 

Holcomb Storage was not r e q u i r e d t o p r o c e e d under the 

p r o v i s i o n s of the A c t . 

We now address Canyon Development and D a v i s ' s f o u r t h 

i s s u e , i n which t h e y a s s e r t t h a t Holcomb Storage breached 

d u t i e s i t owed Canyon Development, g i v i n g r i s e t o n e g l i g e n c e 

and w i l f u l l n e s s / w a n t o n n e s s c l a i m s . Canyon Development and 

Davis make no argument r e g a r d i n g the w i l f u l l n e s s / w a n t o n n e s s 

c l a i m s i n t h e i r b r i e f , t h e r e f o r e those c l a i m s are waived on 

a p p e a l . See Crews v. N a t i o n a l Boat Owners Ass'n Marine I n s .  

Agency, I n c . , 46 So. 3d 933 ( A l a . 2010). However, Canyon 

Development and Davis s p e c i f i c a l l y a s s e r t t h a t the A c t c r e a t e s 

a s t a t u t o r y d u t y t h a t g i v e s r i s e t o a cause of a c t i o n f o r 

s t a t u t o r y n e g l i g e n c e or n e g l i g e n c e per se. "In o r d e r f o r a 

cause of a c t i o n t o be based on a s t a t u t o r y v i o l a t i o n , the 

f o l l o w i n g r e q u i r e m e n t s must be met: ... (3) the defendant must 

have v i o l a t e d the s t a t u t e Jones v. BP O i l Co., 632 So. 

2d 435, 441 ( A l a . 1993). Because we have e s t a b l i s h e d t h a t 
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Holcomb Storage d i d not v i o l a t e the A c t , we p r e t e r m i t f u r t h e r 

d i s c u s s i o n of t h i s i s s u e . 

F i n a l l y , Canyon Development and Davis a s s e r t t h a t Canyon 

Development d i d not consent t o the s a l e of the p r o p e r t y i t 

s t o r e d w i t h Holcomb Storage and, t h e r e f o r e , t h a t the s a l e gave 

r i s e t o a c l a i m of c o n v e r s i o n . We f i r s t note t h a t Canyon 

Development and Davis p r o v i d e no c i t a t i o n t o any l e g a l 

a u t h o r i t y i n t h i s s e c t i o n of t h e i r b r i e f . See Rule 28(a) (10), 

A l a . R. App. P. However, as we have p r e v i o u s l y noted, the 

r e n t a l agreement s i g n e d by Canyon Development c l e a r l y 

a u t h o r i z e d Holcomb Storage t o ta k e p o s s e s s i o n of and t o s e l l 

the p r o p e r t y s t o r e d i n the s e l f - s e r v i c e s t o r a g e f a c i l i t y i n 

the event of a d e f a u l t by Canyon Development. 

Based on the f o r e g o i n g , we a f f i r m the summary judgment 

because Holcomb Storage a c t e d i n accordance w i t h the r e n t a l 

agreement and e n f o r c e d i t s p r o v i s i o n s w i t h o u t r e s o r t i n g t o the 

A c t f o r the remedy of an owner's l i e n . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J , 
concur. 
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