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PITTMAN, Judge. 

In A p r i l 2011, Troy Bank & T r u s t Company ("the bank") 

brought an a c t i o n i n the C o f f e e C i r c u i t C ourt s e e k i n g the 

ejectmen t o f F r e d r i c k J . Douglas and L i n d a L. Douglas from a 

p a r t i c u l a r p a r c e l of r e a l p r o p e r t y l o c a t e d i n C o f f e e County. 

In i t s c o m p l a i n t , the bank a l l e g e d , i n p e r t i n e n t p a r t , t h a t 

the Douglases had mortgaged t h a t p r o p e r t y t o s e c u r e the 
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repayment t o the bank of a p a r t i c u l a r p r o m i s s o r y note, but had 

d e f a u l t e d i n making payments on t h a t note, whereupon the bank 

had f o r e c l o s e d upon the mortgage and had s u b s e q u e n t l y 

purchased the r e a l p r o p e r t y a t an a u c t i o n h e l d p u r s u a n t t o the 

power of s a l e i n t h a t mortgage; the bank f u r t h e r a l l e g e d , i n 

paragraph 4 of i t s c o m p l a i n t , t h a t a l t h o u g h the bank had made 

a demand f o r p o s s e s s i o n of the p r o p e r t y , the Douglases were 

c o n t i n u i n g t o occupy the p r o p e r t y , and i t contended t h a t the 

Douglases had t h e r e b y f o r f e i t e d t h e i r r i g h t s of redemption as 

to the p r o p e r t y . The Douglases answered the c o m p l a i n t , 

a d m i t t i n g the t r u t h of paragraph 4 but o t h e r w i s e d e n y i n g the 

bank's s t a t e m e n t s . A f t e r the Douglases had f i l e d t h e i r 

answer, the bank f i l e d a motion s e e k i n g a t r i a l s e t t i n g ; on 

May 27, 2011, the t r i a l c o u r t s e t an i n i t i a l t r i a l date of 

June 22, 2011. 1 The Douglases f i l e d a motion t o c o n t i n u e , 

which was g r a n t e d , and a new t r i a l date of September 6, 2011, 

was s e t . 

On September 1, 2011, the Douglases f i l e d a motion t o 

d i s m i s s , a s s e r t i n g t h a t the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r 

1We would remind the Bench and Bar t h a t R u l e 4 0 ( a ) , A l a . 
R. C i v . P., p r o v i d e s , s u b j e c t t o c e r t a i n l i m i t e d e x c e p t i o n s 
not p r e s e n t i n t h i s case, t h a t " [ t ] h e t r i a l of a c t i o n s s h a l l 
be s e t ... a t l e a s t s i x t y (60) days b e f o r e the date s e t f o r 
t r i a l . " 

2 
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j u r i s d i c t i o n because, they s a i d , the bank was not a " h o l d e r i n 

due c o u r s e " of the note or the mortgage made the b a s i s of the 

f o r e c l o s u r e s a l e and t h a t the bank had f a i l e d t o s u r r e n d e r t o 

the Douglases the " o r i g i n a l wet i n k s i g n a t u r e p r o m i s s o r y note 

and mortgage." A f t e r an ore tenus p r o c e e d i n g (the t r a n s c r i p t 

of which does not appear i n the r e c o r d ) , the t r i a l c o u r t 

e n t e r e d a judgment i n f a v o r of the bank and awarded the bank 

p o s s e s s i o n of the p r o p e r t y a t i s s u e . The Douglases, a f t e r the 

d e n i a l of t h e i r postjudgment motion f i l e d p u r s u a n t t o R u l e 

5 9 ( e ) , A l a . R. C i v . P., a p p e a l e d ; t h e i r a p p e a l was t r a n s f e r r e d 

t o t h i s c o u r t p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). 

In t h e i r a p p e l l a t e b r i e f , and c i t i n g v a r i o u s p o r t i o n s of 

the U n i f o r m Commercial Code ("UCC"), the Douglases, a p p e a r i n g 

pro se as t h e y d i d throughout the p r o c e e d i n g s i n the t r i a l 

c o u r t , argue t h a t the t r i a l c o u r t d i d not have s u b j e c t - m a t t e r 

j u r i s d i c t i o n because, t h e y say, the bank n e i t h e r s u r r e n d e r e d 

the o r i g i n a l p r o m i s s o r y note and mortgage t o them nor f i l e d 

t hose documents w i t h the t r i a l c o u r t . 2 T h i s s o r t of c h a l l e n g e 

t o c r e d i t o r s ' r i g h t s has been r a i s e d i n a s u f f i c i e n t number of 

cases a r i s i n g i n s t a t e s t h a t , l i k e Alabama, a u t h o r i z e 

f o r e c l o s u r e by means o t h e r than j u d i c i a l a c t i o n (such as a 

2The bank has not f a v o r e d t h i s c o u r t w i t h a b r i e f . 

3 
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c o n t r a c t u a l l y r e s e r v e d power of s a l e ) t h a t the c o n t e n t i o n 

i t s e l f has earned the s h o r t h a n d moniker "show me the n o t e . " 

See g e n e r a l l y D i e s s n e r v. Mortgage E l e c . R e g i s t r a t i o n Sys., 

618 F. Supp. 2d 1184, 1187 (D. A r i z . 2009) ( n o t i n g t h a t 

f e d e r a l " d i s t r i c t c o u r t s 'have r o u t i n e l y h e l d t h a t [the] "show 

me the n o t e " argument l a c k s m e r i t , ' " c i t i n g o p i n i o n s by 

f e d e r a l d i s t r i c t c o u r t s s i t t i n g i n A r i z o n a , Nevada, and 

C a l i f o r n i a , and f u r t h e r h o l d i n g t h a t " A r i z o n a ' s n o n - j u d i c i a l 

f o r e c l o s u r e s t a t u t e does not r e q u i r e p r e s e n t a t i o n of the 

o r i g i n a l note b e f o r e commencing f o r e c l o s u r e p r o c e e d i n g s " ) . 

In Farkas v. S u n t r u s t Mortgage, I n c . , C i v i l A c t i o n No. 

10-0512-CG-M, December 15, 2010 (S.D. A l a . 2010) (not r e p o r t e d 

i n F. Supp. 2d), a f e d e r a l m a g i s t r a t e judge c o n s i d e r i n g 

whether t o a l l o w s i m i l a r c l a i m s p r e s e n t e d by a d e b t o r i n an 

o f f e n s i v e , r a t h e r than a d e f e n s i v e , c a p a c i t y , agreed i n h i s 

r e p o r t and recommendation w i t h the p r o p o s i t i o n t h a t , under 

Alabama law, such "show me the note" c o n t e n t i o n s do not 

p r e v e n t a c r e d i t o r from a t t a i n i n g p o s s e s s i o n of p r o p e r t y 

mortgaged as s e c u r i t y f o r repayment of a debt: 

" [ A ] s b e s t the Court can u n d e r s t a n d i t , ... 
P l a i n t i f f s want Defendants t o prove t h a t they have 
the l e g a l a u t h o r i t y t o f o r e c l o s e on the purchased 
p r o p e r t i e s b e f o r e they take such a c t i o n ; these have 
been r e f e r r e d t o as 'show me the note' c l a i m s . See, 
e.g., Zambrano v. HSBC Bank USA, I n c . , [ C i v i l A c t i o n 
No. 01:09-cv-996] (E.D. Va. May 25, 2010) [not 

4 
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r e p o r t e d i n F. Supp. 2d]. To t h i s end, P l a i n t i f f s 
have r e f e r e n c e d v a r i o u s laws which the Court w i l l 
now c o n s i d e r . 

"Defendants have argued t h a t P l a i n t i f f s ' 
fundamental j u s t i f i c a t i o n f o r t h i s a c t i o n i s w i t h o u t 
s u p p o r t as Alabama i s a n o n - j u d i c i a l f o r e c l o s u r e 
s t a t e and the p r o o f t h a t Farkas seeks i s not 
r e q u i r e d .... Alabama s t a t u t e s s e t out the 
p r o c e d u r e s f o r f o r e c l o s i n g on p r o p e r t y i n t h i s S t a t e 
which do not r e q u i r e the p a r t i e s t o go i n t o c o u r t ; 
n o t h i n g t h e r e i n p r o v i d e s f o r the r e l i e f P l a i n t i f f s 
c l a i m they are due. See A l a . Code [1975], §§ 35-10¬
11 [et seq.] P l a i n t i f f s have d i r e c t e d t h i s C o u r t ' s 
a t t e n t i o n t o no law s u p p o r t i n g t h e i r a s s e r t i o n s of 
'show me the note. ' On the o t h e r hand, Defendants 
have p o i n t e d t o f e d e r a l c o u r t d e c i s i o n s which have 
r e j e c t e d such c l a i m s i n n o n - j u d i c i a l f o r e c l o s u r e 
s t a t e s . See Zambrano[, s u p r a ] ; P e l z e l v. F i r s t  
S a v i n g Bank Northwest, [No. C10-5688BHS] (W.D. Wash. 
September 27, 2010) [not r e p o r t e d i n F. Supp. 2d]; 
D i e s s n e r v. Mortgage E l e c t r o n i c R e g i s t r a t i o n  
Systems, 618 F. Supp. 2d 1184, 1187 (D. A r i z . 2009). 
F i n d i n g those o p i n i o n s c o n s i s t e n t and w e l l - r e a s o n e d , 
c o u p l e d w i t h P l a i n t i f f s ' f a i l u r e t o demonstrate any 
law which s u p p o r t s t h e i r a s s e r t i o n s , the Court f i n d s 
t h a t P l a i n t i f f s have not s t a t e d a v i a b l e c l a i m i n 
a s s e r t i n g t h a t Defendants need t o demonstrate 
ownership of the mortgage note b e f o r e t a k i n g any 
a c t i o n a g a i n s t them. 

" P l a i n t i f f s have a l s o r e f e r e n c e d A r t i c l e 3 of 
the [UCC] i n a s s e r t i n g Defendants' need t o 'show 
them the note' .... Under Alabama law, the UCC i s  
i r r e l e v a n t t o n o n - j u d i c i a l f o r e c l o s u r e p r o c e e d i n g s 
(see A l a . Code [1975,] §§ 35-10-11 through 14). 
P l a i n t i f f s ' c l a i m i s w i t h o u t m e r i t . " 

The r e a s o n i n g of the m a g i s t r a t e judge's r e p o r t and 

recommendation, which was adopted by the p r e s i d i n g d i s t r i c t 

judge as the d i s t r i c t c o u r t ' s own o p i n i o n s u p p o r t i n g i t s 

judgment of d i s m i s s a l (see Farkas v. S u n t r u s t Mortg., I n c . , 

5 
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C i v i l A c t i o n No. 10-0512-CG-M (S.D. A l a . January 5, 2011) (not 

r e p o r t e d i n F. Supp. 2 d ) ) , was l a t e r endorsed i n l a r g e measure 

by the U n i t e d S t a t e s Court of Appeals f o r the E l e v e n t h 

C i r c u i t , which a f f i r m e d the d i s t r i c t c o u r t ' s judgment: 

"F a r k a s ' s c l a i m t h a t SunTrust had t o e s t a b l i s h 
a 'proof of c l a i m ' under the [UCC] t o e n f o r c e the 
p r o m i s s o r y note as a ' n e g o t i a b l e i n s t r u m e n t ' d i d not 
s t a t e a c l a i m f o r r e l i e f under Alabama law. A 
f o r e c l o s u r e i s an a c t i o n on a mortgage and, as such, 
i s not governed by the [UCC]. See A l a . Code [1975, 
§] 7-3-104(a) ... ( d e f i n i n g a n e g o t i a b l e 
i n s t r u m e n t ) ; A l a . Code [1975,] §§ 35-10-11 t o 
35-10-14 ... (Alabama's f o r e c l o s u r e s t a t u t e ) ; T r i p l e  
J C a t t l e , I n c . v. Chambers, 551 So. 2d 280, 282 
( A l a . 1989) ( s t a t i n g t h a t , upon a d e f a u l t , the 
mortgagee has v a r i o u s remedies, i n c l u d i n g o b t a i n i n g 
a judgment on the note s e c u r e d by the mortgage and 
a s e p a r a t e a c t i o n t o f o r e c l o s e the mortgage). 
Alabama's f o r e c l o s u r e s t a t u t e s e t s f o r t h the 
r e q u i r e m e n t s f o r c o n d u c t i n g a n o n - j u d i c i a l 
f o r e c l o s u r e under the 'power of s a l e ' c o n t a i n e d i n 
the mortgage, but the s t a t u t e does not p r o v i d e a  
cause of a c t i o n f o r a mortgagor t o r e q u i r e the  
mortgagee t o e s t a b l i s h p r o o f of c l a i m p r i o r t o  
i n i t i a t i n g the f o r e c l o s u r e . " 

F arkas v. SunTrust Mortg., I n c . , 447 Fed. Appx. 972, 973 (11th 

C i r . 2011) (emphasis added). 

At a minimum, then, the s u b s t a n t i v e m e r i t s of the 

Douglases' "show me the note" a t t a c k upon the t r i a l c o u r t ' s 

s u b j e c t - m a t t e r j u r i s d i c t i o n are s u s p e c t . 3 The Douglases have 

3Moreover, t o the e x t e n t t h a t the Douglases appear t o 
contend t h a t c l a i m e d v i o l a t i o n s on the p a r t of the bank of the 
f e d e r a l R e a l E s t a t e S e t t l e m e n t Procedures A c t , c o d i f i e d a t 12 
U.S.C. § 2601 e t seq., v i t i a t e the bank's r i g h t t o seek 

6 
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c i t e d no a u t h o r i t y i n which a n o n j u d i c i a l f o r e c l o s u r e has been 

h e l d i n v a l i d f o r f a i l u r e t o produce or p r e s e n t o r i g i n a l 

documentation e v i d e n c i n g the u n d e r l y i n g debt and s e c u r i t y f o r 

repayment t h e r e o f . The r e c o r d r e v e a l s t h a t the bank 

i n t r o d u c e d i n t o e v i d e n c e a t t r i a l v a r i o u s e v i d e n t i a r y 

e x h i b i t s , i n c l u d i n g p h o t o c o p i e s of a note and a mortgage 

i n s t r u m e n t b e a r i n g the Douglases' s i g n a t u r e s and the date of 

F e b r u a r y 8, 2008. Because, i n t h i s case, we must c o n c l u s i v e l y 

presume, i n the absence of a t r i a l t r a n s c r i p t , t h a t the 

c o u r t ' s judgment i s s u p p o r t e d by the o m i t t e d e v i d e n c e , see  

Stone v. Stone, 26 So. 3d 1228, 1231-32 ( A l a . C i v . App. 2009), 

we c o n c l u s i v e l y presume t h a t the t r i a l c o u r t deemed those 

p h o t o c o p i e s s u f f i c i e n t t o prove the bank's r i g h t t o seek 

e j e c t m e n t . See Rule 1003, A l a . R. E v i d . ( a d m i s s i b i l i t y of 

p h o t o c o p i e s ) ; c f . A l a . Code 1975, § 7-3-309(a) (UCC p r o v i s i o n 

a p p l i c a b l e t o n e g o t i a b l e i n s t r u m e n t s s e t t i n g f o r t h 

c i r c u m s t a n c e s under which a person i s e n t i t l e d t o e n f o r c e such 

an i n s t r u m e n t d e s p i t e l a c k i n g p o s s e s s i o n of i t ) . 

e j e c t m e n t , we note our r e c e n t h o l d i n g i n Coleman v. BAC 
S e r v i c i n g , [Ms. 2100453, June 22, 2012] So. 3d ( A l a . 
C i v . App. 2012), t o the c o n t r a r y ; i n t h a t case, we s a i d t h a t 
a f o r e c l o s i n g e n t i t y ' s v i o l a t i o n s of another f e d e r a l s t a t u t e , 
i . e . , the F e d e r a l Housing A c t , p e r t a i n i n g t o l o s s m i t i g a t i o n 
"may not be r a i s e d as a defense t o an ejectment a c t i o n 
f o l l o w i n g a n o n j u d i c i a l f o r e c l o s u r e . " So. 3d a t . 

7 
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Because the Douglases have f a i l e d t o demonstrate t h a t the 

t r i a l c o u r t , our s t a t e ' s c o u r t of g e n e r a l j u r i s d i c t i o n (see 

§ 142(b), A l a . Const. 1901), d i d not have s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o a d j u d i c a t e the bank's ejectm e n t c l a i m , we 

conclude t h a t the judgment under r e v i e w i s due t o be a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and Bryan, Thomas, and Moore, J J . , 

concur. 
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