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THOMAS, Judge. 

In F e b r u a r y 2007, Robert Chandler, a postman, was 

a t t a c k e d by a R o t t w e i l e r owned by Kenneth C a i n when Chandler 

d e l i v e r e d m a i l t o Cai n ' s r e s i d e n c e , which was a r e n t a l 

p r o p e r t y owned by Aaron B r i a n F i e l d e r . In J u l y 2008, Chandler 
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sued F i e l d e r and s e v e r a l f i c t i t i o u s l y named p a r t i e s , a l l e g i n g 

t h a t F i e l d e r s h o u l d be h e l d r e s p o n s i b l e f o r h i s i n j u r i e s 

because F i e l d e r had a l l o w e d C a i n t o keep a dangerous dog on 

F i e l d e r ' s p r e m i s e s . Chandler l a t e r amended h i s c o m p l a i n t t o 

name C a i n as a d e f e n d a n t ; C a i n , however, f a i l e d t o answer the 

c o m p l a i n t , and Chandler u l t i m a t e l y sought and r e c e i v e d a 

d e f a u l t judgment, w i t h l e a v e t o prove damages, a g a i n s t C a i n . 

In October 2009, F i e l d e r moved f o r a summary judgment; he 

supplemented h i s motion i n March 2010. Chandler opposed the 

motion f o r a summary judgment, and the t r i a l c o u r t d e n i e d the 

motion. The e n t i r e a c t i o n was s t a y e d i n March 2011 because 

F i e l d e r had f i l e d a b a n k r u p t c y p e t i t i o n . On Ch a n d l e r ' s 

motion, the t r i a l c o u r t r e s t o r e d the a c t i o n t o the a c t i v e 

d o c ket i n December 2011, and the t r i a l c o u r t s e t the matter 

f o r a t r i a l on March 26, 2012. 

The case was t r i e d b e f o r e a j u r y on March 26 through 

March 29, 2012. F i e l d e r was not p r e s e n t at the t r i a l , but he 

was r e p r e s e n t e d by c o u n s e l . F i e l d e r f i l e d two motions f o r a 

judgment as a matter of law, pu r s u a n t t o Rule 50, A l a . R. C i v . 

P., d u r i n g the co u r s e o f the t r i a l ; n e i t h e r was g r a n t e d . 

D u r i n g the j u r y d e l i b e r a t i o n s on March 29, 2012, c o u n s e l f o r 
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Chandler d i s c o v e r e d i n f o r m a t i o n r e l a t i n g t o F i e l d e r ' s f a i l u r e 

t o be p r e s e n t f o r the t r i a l t h a t , he argued, would have been 

a b a s i s f o r c h a l l e n g i n g F i e l d e r ' s v e r a c i t y . Based on t h a t 

i n f o r m a t i o n , Chandler moved f o r a m i s t r i a l , which the t r i a l 

c o u r t g r a n t e d . By the time the t r i a l c o u r t g r a n t e d C h a n d l e r ' s 

motion f o r a m i s t r i a l , the j u r y had reached a v e r d i c t i n f a v o r 

of F i e l d e r ; however, because i t was d e c l a r i n g a m i s t r i a l , the 

t r i a l c o u r t d i d not acce p t the v e r d i c t of the j u r y . 

F i e l d e r f i l e d s e v e r a l motions a f t e r the t r i a l c o u r t 

d e c l a r e d a m i s t r i a l . He f i r s t sought t o "supplement the 

r e c o r d " w i t h the j u r y - v e r d i c t f o r m ; the t r i a l c o u r t d e n i e d 

t h a t motion. He a l s o moved t o " s t r i k e , s e a l , and expunge 

p r e j u d i c i a l i n f o r m a t i o n " from the r e c o r d and sought an 

amendment t o the t r i a l c o u r t ' s o r d e r d e n y ing the motion t o 

supplement the r e c o r d w i t h the j u r y - v e r d i c t form. F i n a l l y , on 

A p r i l 27, 2012, F i e l d e r f i l e d a "motion t o e n t e r judgment on 

the j u r y ' s v e r d i c t or g r a n t a judgment as a matter of law 

under ... Rule 5 0 ( b ) , " A l a . R. C i v . P. ("the renewed motion 

f o r a judgment as a ma t t e r of l a w " ) , on the i s s u e whether he, 
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as a l a n d l o r d and premises owner, had any duty t o Chandler t o 

p r o t e c t Chandler from C a i n ' s dog. 1 

The t r i a l c o u r t s c h e d u l e d a h e a r i n g on F i e l d e r ' s pending 

motions f o r May 18, 2012. A f t e r t h a t h e a r i n g , the t r i a l c o u r t 

e n t e r e d an o r d e r c o n t i n u i n g the h e a r i n g on F i e l d e r ' s motions. 

The o r d e r f u r t h e r p r o v i d e d t h a t the h e a r i n g would be r e s e t on 

the motion of e i t h e r p a r t y or at the c o u r t ' s d i s c r e t i o n . 

On May 31, 2012, Chandler moved t o have the t r i a l r e s e t 

on the t r i a l c o u r t ' s d o c k e t . Chandler a l s o r e q u e s t e d t h a t the 

t r i a l c o u r t compel F i e l d e r t o submit t o a d e p o s i t i o n . F i e l d e r 

sought a p r o t e c t i v e o r d e r , a r g u i n g t h a t he had a l r e a d y 

s u b m i t t e d t o a d e p o s i t i o n . 

The t r i a l c o u r t h e l d another h e a r i n g on the pending 

motions on August 31, 2012. A f t e r t h a t h e a r i n g and on t h a t 

d a t e , the t r i a l c o u r t e n t e r e d an o r d e r denying a l l of 

1As noted above, F i e l d e r had f i l e d Rule 50 motions f o r a 
judgment as a m a t t e r of law t w i c e d u r i n g the t r i a l : once a t 
the b e g i n n i n g of the t r i a l and a g a i n a t the c l o s e of a l l the 
e v i d e n c e . Q u o t i n g Rule 5 0 ( a ) ( 1 ) , F i e l d e r a l s o c l a i m e d i n h i s 
motion t h a t " t h e r e was 'no l e g a l l y s u f f i c i e n t b a s i s f o r a 
r e a s o n a b l e j u r y t o f i n d f o r ' " C h a n d l e r . Thus, he met the 
p r e r e q u i s i t e f o r f i l i n g a renewed motion f o r a judgment as a 
m a t t e r of law based on a c h a l l e n g e t o the s u f f i c i e n c y of the 
e v i d e n c e . U n i t e d S e r v s . Auto. Ass'n v. Hobbs, 858 So. 2d 966, 
971 ( A l a . C i v . App. 2003); see a l s o B a i n s v. Jameson, 507 So. 
2d 504, 505 ( A l a . 1987). 
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F i e l d e r ' s pending motions. On the same da t e , the t r i a l c o u r t 

e n t e r e d a s e p a r a t e o r d e r s e t t i n g the case f o r a t r i a l and 

o r d e r i n g F i e l d e r t o submit t o another d e p o s i t i o n . 

F i e l d e r f i l e d a p e t i t i o n f o r the w r i t of mandamus i n our 

supreme c o u r t on October 4, 2012. I n h i s p e t i t i o n , F i e l d e r 

sought r e v i e w of the o r d e r d e c l a r i n g a m i s t r i a l and the t r i a l 

c o u r t ' s d e n i a l of h i s o t h e r motions, i n c l u d i n g the renewed 

motion f o r a judgment as a m a t t e r of law. That p e t i t i o n was 

d e n i e d on October 30, 2012. 2 F i e l d e r f i l e d an a p p l i c a t i o n f o r 

r e h e a r i n g , but i t a l s o was d e n i e d . 

On October 10, 2012, F i e l d e r f i l e d a n o t i c e of a p p e a l t o 

our supreme c o u r t from the August 31, 2012, o r d e r denying, 

among o t h e r t h i n g s , the renewed motion f o r judgment as a 

m a t t e r of law. Our supreme c o u r t t r a n s f e r r e d F i e l d e r ' s appeal 

to t h i s c o u r t , p u r s u a n t t o A l a . Code 1975, § 12-2-7(6). On 

a p p e a l , F i e l d e r c h a l l e n g e s o n l y the t r i a l c o u r t ' s d e n i a l of 

h i s renewed motion f o r a judgment as a matter of law. 

Chandler argues t h a t F i e l d e r ' s a p p e a l s h o u l d be d i s m i s s e d 

2We note t h a t "because of the e x t r a o r d i n a r y n a t u r e of a 
w r i t of mandamus, the d e n i a l of r e l i e f by mandamus does not 
have r e s j u d i c a t a e f f e c t . " C u t l e r v. O r k i n E x t e r m i n a t i n g Co., 
770 So. 2d 67, 69 ( A l a . 2000). 
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because no f i n a l judgment t h a t c o u l d s u p p o r t an appeal has 

been e n t e r e d by the t r i a l c o u r t . We agree, and, as we w i l l 

e x p l a i n , we d i s m i s s the appeal as h a v i n g been taken from a 

n o n f i n a l judgment. 

A l t h o u g h i t appears p r o c e d u r a l l y awkward, and a l t h o u g h no 

Alabama caselaw has s p e c i f i c a l l y a d dressed the p r o c e d u r e , 

under f e d e r a l p r e c e d e n t c o n s t r u i n g R u l e 5 0 ( b ) , Fed. R. C i v . 

P., F i e l d e r would be e n t i t l e d t o seek a judgment as a matter 

of law p u r s u a n t t o R u l e 50(b) even a f t e r the t r i a l c o u r t had 

d e c l a r e d a m i s t r i a l . See B o s t r o n v. A p f e l , 104 F. Supp. 2d 

548, 551 (D. Md. 2000) ("It i s w e l l e s t a b l i s h e d t h a t R u l e 

50(b) p e r m i t s the f i l i n g by a p a r t y of a renewed motion f o r 

judgment as a matter of law i n the event t h a t a m i s t r i a l has 

been d e c l a r e d . " ) ; see a l s o P a t t o n v. Thompson, 958 So. 2d 303 

( A l a . 2006) ( s e t t i n g out i n the p r o c e d u r a l h i s t o r y t h a t the 

a p p e l l a n t had f i l e d a R u l e 50(b) motion a f t e r the d e c l a r a t i o n 

of a m i s t r i a l but not d i s c u s s i n g the p r o p r i e t y of t h a t 

p r o c e d u r e ) . T h i s s t a t e has l o n g t u r n e d t o f e d e r a l a u t h o r i t y 

c o n s t r u i n g the F e d e r a l R u l e s of C i v i l Procedure when 

c o n s t r u i n g a c o r r e s p o n d i n g r u l e i n the Alabama R u l e s of C i v i l 

P r ocedure. Image Mktg., I n c . v. F l o r e n c e T e l e v i s i o n , L.L.C., 
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884 So. 2d 822, 825 ( A l a . 2003) ( q u o t i n g C i t y of Birmingham v. 

C i t y of F a i r f i e l d , 396 So. 2d 692, 696 ( A l a . 1981)) ( n o t i n g 

t h a t because "'the Alabama R u l e s of C i v i l Procedure are 

modeled on the F e d e r a l R u l e s of C i v i l P rocedure, f e d e r a l 

d e c i s i o n s are h i g h l y p e r s u a s i v e when [ a n a p p e l l a t e c o u r t i s ] 

c a l l e d upon t o c o n s t r u e the Alabama R u l e s ' " ) . R u l e 5 0 ( b ) , 

Fed. R. C i v . P., reads as f o l l o w s : 

" I f the c o u r t does not g r a n t a motion f o r judgment 
as a matter of law made under Rule 5 0 ( a ) , the c o u r t 
i s c o n s i d e r e d t o have s u b m i t t e d the a c t i o n t o the 
j u r y s u b j e c t t o the c o u r t ' s l a t e r d e c i d i n g the l e g a l 
q u e s t i o n s r a i s e d by the motion. No l a t e r than 28 
days a f t e r the e n t r y of judgment — or i f the motion  
addresses a j u r y i s s u e not d e c i d e d by a v e r d i c t , no 
l a t e r than 28 days a f t e r the j u r y was d i s c h a r g e d — 
the movant may f i l e a renewed motion f o r judgment as 
a matter of law and may i n c l u d e an a l t e r n a t i v e or 
j o i n t r e q u e s t f o r a new t r i a l under Rule 59. In 
r u l i n g on the renewed motion, the c o u r t may: 

"(1) a l l o w judgment on the v e r d i c t , i f 
the j u r y r e t u r n e d a v e r d i c t ; 

"(2) o r d e r a new t r i a l ; or 

"(3) d i r e c t the e n t r y of judgment as 
a matter of law." 

(Emphasis added.) As noted above, the f e d e r a l r u l e has been 

c o n s t r u e d t o p e r m i t a p a r t y t o f i l e , and t o p e r m i t a t r i a l 

c o u r t t o c o n s i d e r , a renewed motion f o r a judgment as a matter 

of law a f t e r a t r i a l c o u r t has d e c l a r e d a m i s t r i a l . See 
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B o s t r o n , 104 F. Supp. 2d a t 551; see a l s o Grace L i n e s v.  

Mo t l e y , 439 F.2d 1028, 1030 (2d C i r . 1971) ("Rule 50(b) 

p r o v i d e s t h a t , whenever a motion f o r d i r e c t e d v e r d i c t has been 

made d u r i n g the course of the t r i a l and a v e r d i c t has not been 

r e t u r n e d , a p a r t y may move f o r judgment i n accordance w i t h h i s 

motion f o r a d i r e c t e d v e r d i c t a t any time w i t h i n t e n days 

a f t e r the j u r y has been d i s c h a r g e d . " ) ; and Gonzalez Perez v.  

Gomez A g u i l a , 312 F. Supp. 2d 161, 164 (D.P.R. 2004) ("In 

a d d i t i o n , i t must be noted t h a t a renewed motion f o r judgment 

as a matter of law under F e d e r a l Rule of C i v i l Procedure 50(b) 

may be f i l e d even i f a m i s t r i a l has been d e c l a r e d . Rule 50(b) 

p a r t i c u l a r l y p r o v i d e s t h a t such motion may be brought even i f 

no v e r d i c t was r e t u r n e d . " ( f o o t n o t e and c i t a t i o n o m i t t e d ) ) . 

Rule 5 0 ( b ) , A l a . R. C i v . P., reads as f o l l o w s : 

"Whenever a motion f o r a judgment as a matter of law 
made at the c l o s e of a l l the evi d e n c e i s d e n i e d or 
f o r any reason i s not g r a n t e d , the c o u r t i s deemed 
to have s u b m i t t e d the a c t i o n t o the j u r y s u b j e c t t o 
a l a t e r d e t e r m i n a t i o n of the l e g a l q u e s t i o n s r a i s e d 
by the motion. Such a motion may be renewed by 
s e r v i c e and f i l i n g not l a t e r than t h i r t y (30) days 
a f t e r e n t r y of judgment. A motion f o r a new t r i a l 
under Rule 59 may be j o i n e d w i t h a renewal of the 
motion f o r a judgment as a ma t t e r o f law, or a new 
t r i a l may be r e q u e s t e d i n the a l t e r n a t i v e . I f a 
v e r d i c t was r e t u r n e d , the c o u r t may, i n d i s p o s i n g of 
the renewed motion, a l l o w the judgment t o s t a n d or 
may reopen the judgment and e i t h e r o r d e r a new t r i a l 
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or d i r e c t the e n t r y of judgment as a matter of law. 
I f no v e r d i c t was r e t u r n e d the c o u r t may, i n 
d i s p o s i n g of the renewed motion, d i r e c t the e n t r y of 
judgment as a matter of law or may o r d e r a new 

t r i a l . " 

(Emphasis added.) "A m i s t r i a l r e s u l t s i n no v e r d i c t . " Owens  

v. Lucas, 604 So. 2d 389, 391 ( A l a . 1992). Thus, because no 

v e r d i c t was r e t u r n e d i n the p r e s e n t case, the t r i a l c o u r t was 

p e r m i t t e d , under Rule 5 0 ( b ) , t o o r d e r a new t r i a l or t o d i r e c t 

the e n t r y of judgment as a matter of law on F i e l d e r ' s renewed 

motion. F i e l d e r ' s renewed motion f o r a judgment as a matter 

of law was t h e r e f o r e p r o p e r l y f i l e d under t o Rule 5 0 ( b ) . 

However, as argued by Chandler, the d e n i a l of t h a t motion 

d i d not produce a f i n a l judgment c a p a b l e of s u p p o r t i n g an 

a p p e a l . G e n e r a l l y , an ap p e a l may be taken o n l y from a f i n a l 

judgment. A l a . Code 1975, § 12-22-2. A f i n a l judgment i s one 

" t h a t c o n c l u s i v e l y determines the i s s u e s b e f o r e the c o u r t and 

a s c e r t a i n s and d e c l a r e s the r i g h t s of the p a r t i e s i n v o l v e d . " 

Bean v. C r a i g , 557 So. 2d 1249, 1253 ( A l a . 1990). 3 

3The main e x c e p t i o n t o the requirement t h a t an appea l be 
taken from a f i n a l judgment i s when a t r i a l c o u r t has 
c e r t i f i e d a judgment d e c i d i n g fewer than a l l the pending 
c l a i m s or r e s o l v i n g the i s s u e s i n v o l v i n g fewer than a l l the 
p a r t i e s as a f i n a l judgment p u r s u a n t t o Rule 5 4 ( b ) , A l a . R. 
C i v . P. See Bean, 557 So. 2d a t 1253. In a d d i t i o n , c e r t a i n 
i n t e r l o c u t o r y o r d e r s are s p e c i f i c a l l y made a p p e a l a b l e . See, 
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Because an o r d e r d e c l a r i n g a m i s t r i a l does not 

" c o n c l u s i v e l y d e t e r m i n e [ ] the i s s u e s b e f o r e the c o u r t and 

a s c e r t a i n [ ] and d e c l a r e [ ] the r i g h t s of the p a r t i e s i n v o l v e d , " 

Bean, 557 So. 2d a t 1253, and because, much l i k e the g r a n t of 

a Rule 60(b), A l a . R. C i v . P., motion, " f u r t h e r p r o c e e d i n g s 

are c o n templated by the t r i a l c o u r t , " Ex p a r t e Overton, 985 

So. 2d 423, 424 ( A l a . 2007), such an o r d e r i s an i n t e r l o c u t o r y 

o r d e r and i s not a p p e a l a b l e . F i e l d e r ' s renewed motion f o r a 

judgment as a matter of law, a l t h o u g h p e r m i t t e d by Rule 5 0 ( b ) , 

was t h e r e f o r e not d i r e c t e d t o a f i n a l judgment from which he 

c o u l d a p p e a l . Furthermore, the d e n i a l of F i e l d e r ' s renewed 

motion f o r a judgment as a m a t t e r of law d i d not r e s o l v e the 

i s s u e s b e f o r e the t r i a l c o u r t ; the o r d e r denying F i e l d e r ' s 

motion i s a l s o an i n t e r l o c u t o r y o r d e r not capable of 

s u p p o r t i n g an a p p e a l . Borg-Warner Corp. v. Whitney, 121 F.2d 

444, 444 (6th C i r . 1941) ( d i s m i s s i n g an appe a l from an o r d e r 

denying a renewed motion f o r a judgment as a matter of law 

e.g., Rule 4 ( a ) ( 1 ) ( A ) , ( B ) , and (C), A l a . R. App. P. (making 
i n t e r l o c u t o r y o r d e r s i n v o l v i n g i n j u n c t i o n s , r e c e i v e r s h i p s , or 
d e t e r m i n i n g a r i g h t t o p u b l i c o f f i c e a p p e a l a b l e ) . An o r d e r 
g r a n t i n g a m i s t r i a l does not f a l l w i t h i n any of these 
e x c e p t i o n s and, as e x p l a i n e d i n the t e x t , i n f r a , i s an 
i n t e r l o c u t o r y o r d e r . 
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a f t e r a m i s t r i a l because the o r d e r was not a f i n a l d e c i s i o n 

d i s p o s i n g of the case or t e r m i n a t i n g the l i t i g a t i o n ) ; a c c o r d  

Gore v. Hansen, 59 So. 2d 538, 539 ( F l a . 1952) ( " C l e a r l y , 

then, an o r d e r denying a motion f o r d i r e c t e d v e r d i c t a f t e r the 

case has gone t o the j u r y , r e s u l t i n g i n a m i s t r i a l , has not 

' d i s p o s e d of the pending a c t i o n , l e a v i n g n o t h i n g f u r t h e r t o be 

done but the e x e c u t i o n of the judgment,' and i s thus not 

a p p e a l a b l e as a ' f i n a l judgment.'"). 

The o n l y Alabama case i n t h i s p o s t u r e our r e s e a r c h has 

r e v e a l e d i s P a t t o n , 958 So. 2d a t 306, i n which the p a r t y 

whose renewed motion f o r a judgment as a m a t t e r of law was 

d e n i e d a f t e r a m i s t r i a l had been d e c l a r e d sought a p e r m i s s i v e 

a p p e a l p u r s u a n t t o R u l e 5, A l a . R. App. P., i n our supreme 

c o u r t . Rule 5(a) p r o v i d e s , i n p a r t , t h a t "[a] p a r t y may 

r e q u e s t p e r m i s s i o n t o a p p e a l from an i n t e r l o c u t o r y o r d e r i n 

c i v i l a c t i o n s under l i m i t e d c i r c u m s t a n c e s . " Thus, P a t t o n 

i m p l i c i t l y s u p p o r t s the c o n c l u s i o n t h a t the o r d e r denying 

F i e l d e r ' s renewed motion f o r a judgment as a matter of law i s 

an i n t e r l o c u t o r y o r d e r i n c a p a b l e of s u p p o r t i n g t h i s a p p e a l . 

A c c o r d i n g l y , because the o r d e r denying F i e l d e r ' s renewed 

motion f o r a judgment as a m a t t e r of law i s an i n t e r l o c u t o r y 

11 
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o r d e r i n c a p a b l e of s u p p o r t i n g an a p p e a l , we d i s m i s s F i e l d e r ' s 

a p p e a l . 4 

APPEAL DISMISSED. 

Thompson, P.J., and P i t t m a n , Moore, and Donaldson, J J . , 

concur. 

4We a l s o note t h a t , even i f the o r d e r denying F i e l d e r ' s 
renewed motion f o r judgment as a m a t t e r of law c o u l d have been 
c o n s t r u e d as a f i n a l judgment capable of s u p p o r t i n g an a p p e a l , 
the f a c t t h a t the t r i a l c o u r t has e n t e r e d o n l y an 
i n t e r l o c u t o r y d e f a u l t judgment a g a i n s t C a i n would p r e v e n t 
f i n a l i t y i n the p r e s e n t case because the c l a i m s a g a i n s t C a i n 
have not been f u l l y a d j u d i c a t e d . See Ex p a r t e F a m i l y D o l l a r  
S t o r e s of Alabama, I n c . , 906 So. 2d 892, 897 ( A l a . 2005) 
( e x p l a i n i n g t h a t a d e f a u l t judgment on l i a b i l i t y w i t h l e a v e t o 
prove damages i s an i n t e r l o c u t o r y d e f a u l t judgment and i s not 
a f i n a l judgment capable of s u p p o r t i n g an a p p e a l ) . 
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