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M y r t i s H i l l 1 sued the f o l l o w i n g e n t i t i e s and i n d i v i d u a l s 

i n the Bessemer D i v i s i o n of the J e f f e r s o n C i r c u i t C o u r t : 

F a i r f i e l d N u r s i n g and R e h a b i l i t a t i o n C e n t e r , LLC 

( " F a i r f i e l d " ) ; D&N, LLC ("D&N"); DTD HC, LLC ("DTD"); Donald 

T. Denz; N o r b e r t A. B e n n e t t ; A u r o r a Cares, LLC ( a l l e g e d t o be 

d o i n g b u s i n e s s , and h e r e i n sometimes r e f e r r e d t o , as "Tara 

C a r e s " ) ; and A u r o r a H e a l t h c a r e , LLC ( c o l l e c t i v e l y r e f e r r e d t o 

as "the d e f e n d a n t s " ) . 2 H i l l s t a t e d c l a i m s based upon the 

Alabama M e d i c a l L i a b i l i t y A c t , § 6-5-540 e t seq., A l a . Code 

1975 ("the AMLA"), a r i s i n g out of the f a c t t h a t she s u f f e r e d 

a broken l e g w h i l e b e i n g h e l p e d out of bed by a n u r s i n g 

a s s i s t a n t a t a n u r s i n g home owned and o p e r a t e d by F a i r f i e l d 

( " F a i r f i e l d N u r s i n g Home"). B e f o r e t r i a l , on motion of the 

d e f e n d a n t s , the t r i a l c o u r t e n t e r e d a summary judgment i n 

f a v o r of a l l the defendants e x c e p t F a i r f i e l d . At t r i a l , a t 

the c o n c l u s i o n of H i l l ' s c a s e - i n - c h i e f , the t r i a l c o u r t 

1The c o m p l a i n t a l s o l i s t e d H i l l ' s son, F r e d H i l l , as a 
p l a i n t i f f i n the c a p a c i t y of "next of f r i e n d " of M y r t i s H i l l , 
b u t F r e d H i l l l a t e r was d i s m i s s e d as a p l a i n t i f f a f t e r the 
p a r t i e s s t i p u l a t e d t h a t M y r t i s H i l l was competent. 

2 I n a d d i t i o n t o the defendants l i s t e d , H i l l a t one p o i n t 
a s s e r t e d c l a i m s a g a i n s t s e v e r a l o t h e r i n d i v i d u a l s and one 
l i m i t e d l i a b i l i t y company, LKC, LLC, not l i s t e d . At a h e a r i n g 
on a summary-judgment motion b e f o r e t r i a l , H i l l v o l u n t a r i l y 
d i s m i s s e d those o t h e r d e f e n d a n t s . 
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e n t e r e d a judgment as a matter of law i n f a v o r of F a i r f i e l d . 

H i l l a p p e als the judgments of the t r i a l c o u r t as t o a l l the 

def e n d a n t s . We r e v e r s e . 

I . F a c t s 

At the time of the events a t i s s u e , H i l l was an 85-year-

o l d r e s i d e n t of F a i r f i e l d N u r s i n g Home, a 190-bed s k i l l e d -

n u r s i n g f a c i l i t y owned and o p e r a t e d by F a i r f i e l d . In the l a t e 

1970s, H i l l had a s t r o k e t h a t r e s u l t e d i n p a r a l y s i s i n her 

l e f t s i d e . She was a d m i t t e d t o F a i r f i e l d N u r s i n g Home i n 1992 

a f t e r s u f f e r i n g a broken a n k l e i n a f a l l a t her daughter's 

house. 

On May 10, 2006, H i l l was b e i n g h e l p e d out of her bed a t 

the n u r s i n g home by LaShaka Smith, a c e r t i f i e d n u r s i n g 

a s s i s t a n t , when she l o s t s t r e n g t h i n her l e g s and e i t h e r f e l l 

t o the ground or was lowered t o the ground by Smi t h . In t h a t 

p r o c e s s , her l e f t l e g was bent backward and h i t the bed. 

A f t e r H i l l complained of p a i n , she was sent t o the U n i v e r s i t y 

of Alabama i n Birmingham H o s p i t a l f o r e v a l u a t i o n and was 

dia g n o s e d w i t h a broken l e g . 

H i l l s u b s e q u e n t l y i n i t i a t e d t h i s a c t i o n , s e e k i n g 

compensatory and p u n i t i v e damages f o r her i n j u r y . The 
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gravamen of her c l a i m s i s t h a t her broken l e g was caused by 

the f a i l u r e of F a i r f i e l d employees t o use p r o p e r s a f e t y 

measures when t r a n s f e r r i n g her from her bed. The c l a i m s 

a g a i n s t F a i r f i e l d were based on t h i s a l l e g e d n e g l i g e n c e . The 

c l a i m s a g a i n s t the o t h e r defendants were based, among o t h e r 

t h i n g s , upon H i l l ' s c l a i m t h a t F a i r f i e l d s e r v e d as the a l t e r 

ego of those o t h e r defendants and t h a t the " c o r p o r a t e v e i l " 

between those defendants and F a i r f i e l d s h o u l d be " p i e r c e d . " 

A more complete d i s c u s s i o n of f a c t s p e r t i n e n t t o t h i s l a t t e r 

c l a i m i s s e t out i n P a r t I I I . C . , below. 

In response t o a motion f o r a summary judgment f i l e d by 

the d e f e n d a n t s , H i l l made an e x t e n s i v e e v i d e n t i a r y s u b m i s s i o n 

t o the t r i a l c o u r t . A f t e r c o n d u c t i n g a h e a r i n g , the t r i a l 

c o u r t d e n i e d the d e f e n d a n t s ' summary-judgment motion. 

S u b s e q u e n t l y , the defendants moved the t r i a l c o u r t t o 

r e c o n s i d e r i t s d e n i a l of t h e i r summary-judgment motion. H i l l 

a g a i n opposed the motion; however, t h i s time the t r i a l c o u r t 

g r a n t e d the summary-judgment motion i n p a r t , e n t e r i n g a 

summary judgment i n f a v o r of a l l the defendants except 

F a i r f i e l d . The t r i a l c o u r t d i d not e x p l a i n the r a t i o n a l e f o r 

i t s r u l i n g . 
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The case a g a i n s t F a i r f i e l d proceeded t o t r i a l . Over the 

course of a week, the j u r y h e a r d t e s t i m o n y from M y r t i s H i l l ; 

H i l l ' s son, F r e d H i l l ; J a n i e Dawson, d i r e c t o r of n u r s i n g a t 

F a i r f i e l d N u r s i n g Home; Dr. D a v i d V o l g a s , who t r e a t e d H i l l ' s 

l e g a f t e r the a c c i d e n t ; and Toya N e l s o n , a r e g i s t e r e d nurse 

who t e s t i f i e d as an e x p e r t r e g a r d i n g the a p p l i c a b l e s t a n d a r d 

of c a r e . A f t e r H i l l c o n c l u d e d her case, F a i r f i e l d moved f o r 

a judgment as a ma t t e r of law, a r g u i n g , among o t h e r t h i n g s , 

t h a t H i l l had f a i l e d t o e s t a b l i s h by way of e x p e r t t e s t i m o n y 

from a s i m i l a r l y s i t u a t e d h e a l t h - c a r e p r o v i d e r t h a t the 

a p p l i c a b l e s t a n d a r d of care had been breached. F a i r f i e l d a l s o 

argued t h a t H i l l had f a i l e d t o e s t a b l i s h t h a t the t r a n s f e r 

from her bed p r o b a b l y caused her i n j u r y . The t r i a l c o u r t 

o r a l l y g r a n t e d the motion and e n t e r e d a judgment as a matter 

of law i n f a v o r of F a i r f i e l d t h a t same day. H i l l s u b s e q u e n t l y 

moved the t r i a l c o u r t t o a l t e r , amend, or v a c a t e i t s judgment. 

The t r i a l c o u r t d e n i e d t h a t motion, and H i l l appealed. 

I I . S t a n d a r d of Review 

H i l l argues t h a t the t r i a l c o u r t e r r e d b o t h by e n t e r i n g 

a summary judgment i n f a v o r of a l l the defendants exc e p t 

F a i r f i e l d on November 13, 2009, and by e n t e r i n g a judgment as 
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a m a t t e r of law i n f a v o r of F a i r f i e l d a t the c o n c l u s i o n of 

H i l l ' s c a s e - i n - c h i e f on November 23, 2009. 

" T h i s C o u r t ' s r e v i e w of a summary judgment i s 
de novo. W i l l i a m s v. S t a t e Farm Mut. Auto. I n s .  
Co. , 886 So. 2d 72, 74 ( A l a . 2003) . We a p p l y the 
same s t a n d a r d of r e v i e w as the t r i a l c o u r t a p p l i e d . 
S p e c i f i c a l l y , we must determine whether the movant 
has made a prima f a c i e showing t h a t no genuine i s s u e 
of m a t e r i a l f a c t e x i s t s and t h a t the movant i s 
e n t i t l e d t o a judgment as a ma t t e r of law. Rule 
5 6 ( c ) , A l a . R. C i v . P.; Blue Cross & Blue S h i e l d of  
Alabama v. H o d u r s k i , 899 So. 2d 949, 952-53 ( A l a . 
2004). In making such a d e t e r m i n a t i o n , we must 
r e v i e w the evi d e n c e i n the l i g h t most f a v o r a b l e t o 
the nonmovant. W i l s o n v. Brown, 496 So. 2d 756, 758 
( A l a . 1986). Once the movant makes a prima f a c i e 
showing t h a t t h e r e i s no genuine i s s u e of m a t e r i a l 
f a c t , the burden then s h i f t s t o the nonmovant t o 
produce ' s u b s t a n t i a l e v i d e n c e ' as t o the e x i s t e n c e 
of a genuine i s s u e of m a t e r i a l f a c t . Bass v.  
Sou t h T r u s t Bank of B a l d w i n County, 538 So. 2d 794, 
797-98 ( A l a . 1989); A l a . Code 1975, § 12-21-12." 

Dow v. Alabama Democratic P a r t y , 897 So. 2d 1035, 1038-39 

( A l a . 2004). 

"'We a p p l y the same s t a n d a r d of r e v i e w 
to a r u l i n g on a motion f o r a [judgment as 
a m a t t e r of law] as the t r i a l c o u r t used i n 
i n i t i a l l y d e c i d i n g the motion. T h i s 
s t a n d a r d i s " i n d i s t i n g u i s h a b l e from the 
s t a n d a r d by which we r e v i e w a summary 
judgment." Hathcock v. Wood, 815 So. 2d 
502, 506 ( A l a . 2001) . We must d e c i d e 
whether t h e r e was s u b s t a n t i a l e v i d e n c e , 
when viewed i n the l i g h t most f a v o r a b l e t o 
the p l a i n t i f f , t o wa r r a n t a j u r y 
d e t e r m i n a t i o n . C i t y of Birmingham v.  
S u t h e r l a n d , 834 So. 2d 755 ( A l a . 2002) . In 
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Fleetwood E n t e r s . , I n c . v. Hutcheson, 7 91 
So. 2d 920, 923 ( A l a . 2000), t h i s C o u r t 
s t a t e d t h a t " ' [ s ] u b s t a n t i a l e v i d e n c e i s 
e v i d e n c e of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of 
i m p a r t i a l judgment can r e a s o n a b l y i n f e r the 
e x i s t e n c e of the f a c t sought t o be 
p r o v e d . ' " 791 So. 2d a t 923 ( q u o t i n g West  
v. Founders L i f e Assurance Co. of F l o r i d a , 
547 So. 2d 870, 871 ( A l a . 1989)).' 

"Alabama Power Co. v. A l d r i d g e , 854 So. 2d 554, 560 
( A l a . 2002)." 

B l a c k v. Comer, 38 So. 3d 16, 22 ( A l a . 2009). 

I I I . A n a l y s i s 

"The p l a i n t i f f i n a m e d i c a l - m a l p r a c t i c e a c t i o n i s 

r e q u i r e d t o p r e s e n t s u b s t a n t i a l e v i d e n c e i n d i c a t i n g b o t h t h a t 

the defendant h e a l t h - c a r e p r o v i d e r ' f a i l e d t o comply w i t h the 

s t a n d a r d of care and t h a t such f a i l u r e p r o b a b l y caused the 

i n j u r y or death i n q u e s t i o n . ' " M o b i l e OB-GYN, P.C. v.  

B a g g e t t , 25 So. 3d 1129, 1133 ( A l a . 2009) ( q u o t i n g § 6-5-549, 

A l a . Code 1975). On a p p e a l , H i l l argues t h a t , d u r i n g the 

p r e s e n t a t i o n of her c a s e - i n - c h i e f , she adduced s u b s t a n t i a l 

e v i d e n c e i n d i c a t i n g t h a t Smith breached the s t a n d a r d of care 

a p p l i c a b l e t o H i l l ' s t r e a t m e n t and t h a t her b r e a c h p r o x i m a t e l y 

caused H i l l ' s i n j u r y . T he de f e n da n t s c o u n t e r t ha t H i l l 

e s t a b l i s h e d n e i t h e r a b r e a c h of the s t a n d a r d of care nor 

7 



1090549 

c a u s a t i o n . These i s s u e s are d i s c u s s e d i n P a r t s I I I . A . and 

I I I . B . , below. 

H i l l a l s o c h a l l e n g e s on a p p e a l the t r i a l c o u r t ' s summary 

judgment as t o the defendants o t h e r than F a i r f i e l d , which 

r e q u i r e s us t o examine the e v i d e n c e s u b m i t t e d by H i l l i n 

s u p p o r t of her c l a i m t h a t the " c o r p o r a t e v e i l " between 

F a i r f i e l d and the o t h e r defendants s h o u l d be " p i e r c e d . " T h i s 

i s s u e i s a d d r e s s e d i n P a r t I I I . C . , below. 3 

We t u r n f i r s t t o the q u e s t i o n whether H i l l e s t a b l i s h e d a 

b r e a c h of the s t a n d a r d of c a r e . 

A. H i l l ' s E x p e r t Testimony C o n c e r n i n g the S t a n d a r d of Care 

In cases brought under the AMLA, the p l a i n t i f f g e n e r a l l y 

must e s t a b l i s h through e x p e r t t e s t i m o n y t h a t t h e r e has been a 

b r e a c h of the s t a n d a r d of c a r e ; "such e x p e r t t e s t i m o n y i s 

a l l o w e d o n l y from a ' s i m i l a r l y s i t u a t e d h e a l t h c a r e 

3 I n t h e i r b r i e f t o t h i s C o u r t , the defendants r a i s e a 
f o u r t h i s s u e , c h a l l e n g i n g the t r i a l c o u r t ' s d e c i s i o n t o a l l o w 
t h i s case t o be t r i e d based on an amended c o m p l a i n t f i l e d 
61 days b e f o r e the e v e n t u a l t r i a l of t h i s case, i . e . , l e s s 
than the 90 days f o r amending a c o m p l a i n t contemplated by 
A l a . Code 1975, § 6-5-551. Based on the h o l d i n g of t h i s C ourt 
i n B a p t i s t M e d i c a l Center M o n t c l a i r v. W i l s o n , 618 So. 2d 1335 
( A l a . 1993), a case we have not been asked t o r e v i s i t , and 
g i v e n the unique p r o c e d u r a l h i s t o r y of t h i s case, we f i n d no 
c o g n i z a b l e e r r o r i n the t r i a l c o u r t ' s d e c i s i o n t o a l l o w the 
t r i a l i n t h i s case t o p r o c e e d based on the amended c o m p l a i n t . 
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p r o v i d e r . ' " Holcomb v. Carraway, 945 So. 2d 1009, 1012 ( A l a . 

2006). S e c t i o n 6-5-548(b), A l a . Code 1975, s t a t e s t h a t a 

" s i m i l a r l y s i t u a t e d h e a l t h c a r e p r o v i d e r " i s one who meets a l l 

the f o l l o w i n g q u a l i f i c a t i o n s : 

"(1) I s l i c e n s e d by the a p p r o p r i a t e r e g u l a t o r y 
b o a r d or agency of t h i s or some o t h e r s t a t e . 

"(2) I s t r a i n e d and e x p e r i e n c e d i n the same 
d i s c i p l i n e or s c h o o l of p r a c t i c e . 

"(3) Has p r a c t i c e d i n the same d i s c i p l i n e or 
s c h o o l of p r a c t i c e d u r i n g the year p r e c e d i n g the 
date t h a t the a l l e g e d b r e a c h of the s t a n d a r d of care 
o c c u r r e d . " 

At t r i a l , H i l l sought t o e s t a b l i s h a b r e a c h of the 

s t a n d a r d of care through t e s t i m o n y from her e x p e r t w i t n e s s 

N e l s o n , a r e g i s t e r e d nurse s i n c e 1997, who had worked i n 

s k i l l e d - n u r s i n g f a c i l i t i e s and who had s u p e r v i s e d b o t h 

c e r t i f i e d n u r s i n g a s s i s t a n t s and l i c e n s e d p r a c t i c a l n u r s e s . In 

her b r i e f t o t h i s C o u r t , H i l l summarizes Nelson's t e s t i m o n y as 

f o l l o w s : 

"Nelson t e s t i f i e d t h a t r e g a r d l e s s of whether Ms. 
H i l l was 'dropped' or 'lowered t o the f l o o r ' t h a t 
[ F a i r f i e l d employee] Smith breached the s t a n d a r d of 
c a r e . F i r s t , N e l s o n t e s t i f i e d t h a t Smith breached 
the s t a n d a r d of care because Smith d i d not use [a 
mechanical] l i f t and i n s t e a d t r i e d t o c a r r y or 
a s s i s t Ms. H i l l . Second, N e l s o n t e s t i f i e d t h a t 
Smith breached the s t a n d a r d of care by f a i l i n g t o 
use a g a i t b e l t when t r a n s f e r r i n g Ms. H i l l . G a i t 
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b e l t s ' s hould be used when a c l i e n t needs a s s i s t a n c e 
w i t h any t r a n s f e r or f o r m o b i l i z a t i o n . ' T h i r d , 
N e l s o n t e s t i f i e d t h a t Smith breached the s t a n d a r d of 
care by t r a n s f e r r i n g Ms. H i l l a l o n e . She t e s t i f i e d 
t h a t the care p l a n and the d a i l y care g u i d e ' s 
s i l e n c e on the number of persons needed f o r t r a n s f e r 
was not tantamount t o a d i r e c t i v e t h a t o n l y one 
p e r s o n was r e q u i r e d . E x p e r t N e l s o n has t e s t i f i e d 
t h a t these breaches of the s t a n d a r d of c a r e by Smith 
combined w i t h the breaches of the s t a n d a r d of c a r e 
by the F a i r f i e l d nurses who f a i l e d t o put the p r o p e r 
i n f o r m a t i o n i n the care p l a n and d a i l y c a r e guides 
to cause Ms. H i l l ' s l e g t o f o r c e f u l l y s t r i k e the 
f l o o r . " 

H i l l ' s b r i e f , pp. 46-47 ( c i t a t i o n s t o r e c o r d o m i t t e d ) . 

The defendants argue t h a t N e l s o n was not q u a l i f i e d t o 

g i v e t h i s t e s t i m o n y r e g a r d i n g the s t a n d a r d of c a r e because, 

they contend, the l e v e l of a s s i s t a n c e t h a t must be g i v e n t o 

F a i r f i e l d N u r s i n g Home r e s i d e n t s when the y are moved i s 

determined by the p h y s i c a l - t h e r a p y department a t the n u r s i n g 

home, not the n u r s i n g department. (The e v i d e n c e i n the r e c o r d 

i n d i c a t e s t h a t the p h y s i c a l - t h e r a p y department, i n i t s A p r i l 

2006 assessments of H i l l , had not mandated t h a t H i l l r e q u i r e d 

a m e c h a n i c a l l i f t , a g a i t b e l t , or m u l t i p l e s t a f f members f o r 

t r a n s f e r s . ) A c c o r d i n g l y , the defendants argue, because N e l s o n 

was not l i c e n s e d , t r a i n e d , or e x p e r i e n c e d i n the f i e l d of 

p h y s i c a l t h e r a p y , she was not a s i m i l a r l y s i t u a t e d h e a l t h - c a r e 

p r o v i d e r q u a l i f i e d t o t e s t i f y as t o the s t a n d a r d of c a r e 

10 
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a p p l i c a b l e t o H i l l ' s t r a n s f e r and whether t h a t s t a n d a r d was 

b r e a c h e d . 4 

N e l s o n acknowledged t h a t she was not a p h y s i c a l t h e r a p i s t 

and t h a t she c o u l d not t e s t i f y r e g a r d i n g the s t a n d a r d of care 

t h a t a p p l i e s t o p h y s i c a l t h e r a p i s t s . D u r i n g Nelson's t r i a l 

t e s t i m o n y , F a i r f i e l d ' s c o u n s e l t o l d N e l s o n t h a t the p h y s i c a l -

t h e r a p y department was the e n t i t y a t F a i r f i e l d N u r s i n g Home 

r e s p o n s i b l e f o r a s s e s s i n g whether r e s i d e n t s needed t r a n s f e r 

a s s i s t a n c e . He then asked N e l s o n whether she would have t o 

" d e f e r t o [ p h y s i c a l t h e r a p i s t s ] w i t h r e s p e c t t o whether i t was 

a p r o p e r c h o i c e " not t o use a l i f t t o t r a n s f e r H i l l . N e l s o n 

responded: 

"A. No. 

"Q. [ F a i r f i e l d ' s c o u n s e l : ] You wouldn't? 

"A. No. 

"Q. Why not? 

"A. Because as a nurse, I can a s s e s s as t o whether 
or not a r e s i d e n t needs a l i f t . " 5 

4 O t h e r than the f a c t t h a t she was not a p h y s i c a l 
t h e r a p i s t , we do not have b e f o r e us any q u e s t i o n r e g a r d i n g 
whether N e l s o n was q u a l i f i e d t o p r o v i d e e x p e r t t e s t i m o n y as 
t o the a p p l i c a b l e s t a n d a r d of c a r e . 

5 T h i s c o l l o q u y i s s u f f i c i e n t response t o the s u g g e s t i o n 
i n the d i s s e n t t h a t N e l s o n d i d not t e s t i f y t h a t the s t a n d a r d 
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T h i s Court has s t a t e d : 

"[T]he t r i a l c o u r t must answer the f o l l o w i n g 
q u e s t i o n s b e f o r e d e t e r m i n i n g t h a t an e x p e r t w i t n e s s 
i s ' s i m i l a r l y s i t u a t e d ' as t o the defendant: 

"'(1) What i s the s t a n d a r d of care a l l e g e d 
to have [been] breached? (2) Is the 
defendant " h e a l t h c a r e p r o v i d e r " a 
s p e c i a l i s t i n the d i s c i p l i n e or s c h o o l of 
p r a c t i c e of the s t a n d a r d of care t h a t the 
c o u r t has p r e v i o u s l y d e t e r m i n e d i s a l l e g e d 
to have been breached? (3) Does the 
p r o f f e r e d e x p e r t w i t n e s s q u a l i f y as a 
" s i m i l a r l y s i t u a t e d h e a l t h c a r e p r o v i d e r " 
under the s u b s e c t i o n determined i n the 
second s t e p t o a p p l y ? ' " 

H e a l t h T r u s t , I n c . v. C a n t r e l l , 689 So. 2d 822, 826 ( A l a . 1997) 

( q u o t i n g M e d l i n v. Crosby, 583 So. 2d 1290, 1293 ( A l a . 1991)). 

As t o the f i r s t of these q u e s t i o n s , H i l l contends t h a t 

the s t a n d a r d of c a r e a l l e g e d t o have been breached i s the 

s t a n d a r d of c a r e f o r n u r s e s . The defendants contend i t i s the 

s t a n d a r d of c a r e f o r p h y s i c a l t h e r a p i s t s . 

" [ I ] n a p p l y i n g s u b s e c t i o n s (b) and (c) [of § 6-5¬
548, A l a . Code 1975,] t o those i n s t a n c e s where the 
defendant i s a n o n - i n d i v i d u a l , such as a 
p r o f e s s i o n a l c o r p o r a t i o n or a m e d i c a l i n s t i t u t i o n , 
which has a c t e d through another i n d i v i d u a l h e a l t h 
care p r o v i d e r , the focus s h o u l d be on the i n d i v i d u a l 

case. In of c a r e a p p l i c a b l e t o nurses was a p p l i c a b l e i n t h i s 
any event, as the p r e c e d e n t s d i s c u s s e d h e r e i n a f t e r i n t h i s 
P a r t I I I . A . e x p l a i n , the a p p l i c a b i l i t y of the s t a n d a r d of care 
f o r nurses i s not dependent upon such t e s t i m o n y . 
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p r a c t i t i o n e r whose s p e c i f i c a c t i o n a l l e g e d l y f e l l 
below the r e q u i r e d s t a n d a r d of c a r e . " 

B a r t o n v. American Red C r o s s , 829 F. Supp. 1290, 1301 (M.D. 

A l a . 1993), c i t e d w i t h a p p r o v a l i n Husby v. South Alabama 

N u r s i n g Home, I n c . , 712 So. 2d 750 ( A l a . 1998). Smith, a 

c e r t i f i e d n u r s i n g a s s i s t a n t , was p r o v i d i n g n u r s i n g s e r v i c e s t o 

H i l l a t the time H i l l s u f f e r e d her i n j u r y . Smith was not 

a c t i n g as a p h y s i c a l t h e r a p i s t or p r o v i d i n g p h y s i c a l - t h e r a p y 

s e r v i c e s t o H i l l . T h i s c i r c u m s t a n c e would d i s q u a l i f y , not 

q u a l i f y , a p h y s i c a l t h e r a p i s t from t e s t i f y i n g as t o the 

s t a n d a r d of c a r e a p p l i c a b l e t o a c e r t i f i e d n u r s i n g a s s i s t a n t 

p r o v i d i n g n u r s i n g care t o a p a t i e n t . 

N o n e t h e l e s s , a t l e a s t i n s o f a r as F a i r f i e l d ' s own 

l i a b i l i t y as an i n s t i t u t i o n a l m e d i c a l p r o v i d e r i s concerned, 

the defendants seek t o r e l y upon the f a c t t h a t F a i r f i e l d had 

d e l e g a t e d t o i t s p h y s i c a l - t h e r a p y department r e s p o n s i b i l i t y 

f o r making p a t i e n t - t r a n s f e r assessments. Such r e l i a n c e i s 

m i s p l a c e d . U l t i m a t e l y , the d e f e n d a n t s ' p o s i t i o n would a l l o w 

any i n s t i t u t i o n a l m e d i c a l p r o v i d e r t o c o n t r o l the s t a n d a r d of 

care f o r which i t w i l l be h e l d r e s p o n s i b l e s i m p l y by h a v i n g 

some department w i t h i n i t s c o r p o r a t e s t r u c t u r e , r a t h e r than 

the law, s e l e c t the s t a n d a r d of care a p p l i c a b l e t o v a r i o u s 
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a c t i v i t i e s u ndertaken by i t s i n d i v i d u a l m e d i c a l - p r o v i d e r 

employees. 6 

In a case w i t h b o t h f a c t u a l and l e g a l s i m i l a r i t i e s t o the 

p r e s e n t case, Husby v. South Alabama N u r s i n g Home, I n c . , 

su p r a , t h i s C ourt a d d r e s s e d the s u f f i c i e n c y of e v i d e n c e 

r e l a t i n g t o c l a i m s a g a i n s t a n u r s i n g home and two of i t s 

a d m i n i s t r a t o r s by a r e s i d e n t who was i n j u r e d i n a f a l l from 

her bed a l l e g e d l y r e s u l t i n g from the f a i l u r e of nurses t o use 

p r o p e r p h y s i c a l r e s t r a i n t s . T h i s Court h e l d t h a t a p l a i n t i f f 

s e e k i n g t o h o l d those p a r t i e s l i a b l e based upon the a l l e g e d 

n e g l i g e n c e of the nurses c o u l d not use a h o s p i t a l 

a d m i n i s t r a t o r or an a n e s t h e s i o l o g i s t as p r o p e r e x p e r t 

w i t n e s s e s r e l a t i n g t o the s t a n d a r d f o r "hands on" n u r s i n g 

c a r e : 

"The defendants c i t e B a r t o n v. American Red C r o s s , 
829 F. Supp. 1290 (M.D. A l a . 1993), a f f ' d , 43 F.3d 
678 (11th C i r . 1994), f o r the p r o p o s i t i o n t h a t the 

6 O b v i o u s l y , the n o t i o n t h a t , r a t h e r than the law imposing 
s t a n d a r d s of care owed t o t h i r d p a r t i e s , a c o r p o r a t e 
employer's p o t e n t i a l f o r l i a b i l i t y c o u l d be a f f e c t e d by i t s 
d e l e g a t i o n t o one of i t s own departments of the r e s p o n s i b i l i t y 
f o r s e t t i n g s t a n d a r d s of care f o r employees i n t h a t 
department, or as here, some o t h e r department, i s unknown t o 
our j u r i s p r u d e n c e and would not bode w e l l f o r the c o n t i n u e d 
v i t a l i t y of the d o c t r i n e of respondeat s u p e r i o r . 
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focus s h o u l d be on the i n d i v i d u a l p r a c t i t i o n e r whose 
s p e c i f i c a c t i o n i s a l l e g e d t o have f a l l e n below the 
s t a n d a r d of c a r e . We a c c e p t t h a t p r o p o s i t i o n , and we 
conclude t h a t the focus i n t h i s case s h o u l d be on  
the s t a n d a r d of care owed by the nurses who ren d e r e d  
d i r e c t care t o Husby. A l s o , when a defendant i s not 
an i n d i v i d u a l , i t i s l o g i c a l t o l i m i t the a d m i s s i b l e 
e x p e r t t e s t i m o n y t o t h a t coming from w i t n e s s e s who 
ar e , as t o the s p e c i f i c i n d i v i d u a l whose a c t i o n s 
formed the b a s i s f o r the l i t i g a t i o n , s i m i l a r l y 
s i t u a t e d . Thus, we w i l l a p p l y the same s t a n d a r d of 
c a r e , t h a t g o v e r n i n g a nurse a d m i n i s t e r i n g d i r e c t 
c a r e , t o a l l t h r e e d e f e n d a n t s . " 

712 So. 2d a t 753 (emphasis added). 

Based on the f o r e g o i n g , we must conclude t h a t N e l s o n was 

a p r o p e r e x p e r t w i t n e s s t o t e s t i f y as t o the s t a n d a r d of care 

a p p l i c a b l e t o Smith as a c e r t i f i e d n u r s i n g a s s i s t a n t i n 

e f f e c t i n g a t r a n s f e r of a p a t i e n t such as H i l l and as t o 

whether Smith met t h a t s t a n d a r d i n t h i s case. T h e r e f o r e , the 

t r i a l c o u r t ' s judgment as a matter of law i n f a v o r of 

F a i r f i e l d cannot be s u s t a i n e d on the b a s i s of the d e f e n d a n t s ' 

argument t o the c o n t r a r y on t h i s i s s u e . 

B. H i l l ' s E x p e r t Testimony C o n c e r n i n g C a u s a t i o n 

As we i n d i c a t e d above, H i l l not o n l y had t o p r e s e n t 

s u b s t a n t i a l e v i d e n c e of a b r e a c h of the a p p l i c a b l e s t a n d a r d of 

c a r e , but a l s o had t o p r e s e n t s u b s t a n t i a l e v i d e n c e t h a t t h a t 

b r e a c h " p r o b a b l y caused the i n j u r y ... i n q u e s t i o n . " 
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§ 6-5-549, A l a . Code 1975. C o n t r a r y t o the d e f e n d a n t s ' 

p o s i t i o n t h a t the t r i a l c o u r t ' s judgment s h o u l d be u p h e l d 

based on a f a i l u r e of p r o o f as t o the l a t t e r i s s u e , H i l l 

contends t h a t she p r e s e n t e d s u f f i c i e n t e v i d e n c e of c a u s a t i o n , 

i n c l u d i n g the d e p o s i t i o n t e s t i m o n y of Dr. D a v i d V o l g a s , a 

b o a r d - c e r t i f i e d o r t h o p e d i c surgeon who t r e a t e d H i l l f o l l o w i n g 

her i n j u r y . 

S p e c i f i c a l l y , i n response t o the d e f e n d a n t s ' c o n t e n t i o n 

t h a t H i l l ' s broken l e g c o u l d have been caused by her 

o s t e o p o r o s i s , Dr. V o l g a s t e s t i f i e d as f o l l o w s : 

"A. The ... q u e s t i o n s p e c i f i c a l l y i s c o u l d t h i s  
f r a c t u r e have o c c u r r e d p r i o r t o her l o s i n g her  
b a l a n c e or f a l l i n g a t the n u r s i n g home. And the 
answer i s -- i s i t p o s s i b l e ? Yes. Is i t l i k e l y ?  
No, because of the f r a c t u r e p a t t e r n and because  
of where the f r a c t u r e i s . Most people w i t h a, 
what's c a l l e d s t r e s s f r a c t u r e , which i s s i m p l y 
p a t i e n t s w i t h weak bone or whose a c t i v i t y l e v e l 
has i n c r e a s e d beyond what the bone can bear, 
w i l l d e velop s t r e s s f r a c t u r e s . And i t ' s v e r y 
much a k i n t o i f you take a metal coat hanger 
and s t a r t bending i t back and f o r t h , y o u ' l l 
n o t i c e l i t t l e b i t t y c r a c k s i n i t b e f o r e i t 
breaks i n t o [ s i c ] . A s t r e s s f r a c t u r e i s s i m p l y 
the bone b e i n g s t r e s s e d beyond what i t can 
bear. And i t u s u a l l y — w e l l , i t always forms a 
t r a n s v e r s e f r a c t u r e . In o t h e r words, the bone 
i s h e r e , the f r a c t u r e i s s t r a i g h t a c r o s s t h i s 
way ( i n d i c a t i n g ) . 

"Q. [ H i l l ' s c o u n s e l : ] Uh-huh. 
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"A. And they n o r m a l l y , i n the l e g , occur i n the 
t i b i a , i n the calcaneous or the h i p . 

"Q. Uh-huh. 

"A. Hers o c c u r r e d i n the knee, which i s a t y p i c a l 
f o r t h a t — f o r t h a t mechanism. The f r a c t u r e 
p a t t e r n t h a t she has, which i s one t h a t s o r t of 
s p i r a l s around, i s much more c o n s i s t e n t w i t h a 
t w i s t i n g i n j u r y , i s how you get th o s e . 

"Q. Okay. So t h a t would i n d i c a t e some acute 
o c c u r r e n c e ? 

"A. Yes. 

"Q. So as you s i t here, t o a r e a s o n a b l e degree of  
m e d i c a l p r o b a b i l i t y , i t would be your o p i n i o n  
t h a t the i n j u r y was caused by some acute  
i n c i d e n t , l i k e the f a l l she s u f f e r e d ? 

"A. Yes." 

(Emphasis added.) A d d i t i o n a l l y , Dr. V o l g a s t e s t i f i e d as 

f o l l o w s w i t h r e g a r d t o H i l l ' s i n j u r y : 

"Q. [ H i l l ' s c o u n s e l : ] And I'm almost done, Doctor, 
but do you have an o p i n i o n , t o a r e a s o n a b l e  
degree of m e d i c a l p r o b a b i l i t y , about what  
caused the t i b i a f i b u l a f r a c t u r e t o Ms. H i l l  
based on the h i s t o r y p r o v i d e d ? 

"[Defendants' c o u n s e l ] : O b j e c t t o the form of the 
q u e s t i o n . Go ahead. 

"A. [Dr. Vo l g a s : ] The h i s t o r y t h a t was g i v e n t o us  
was t h a t she f e l l and s u s t a i n e d a f r a c t u r e  
based on t h a t . The f r a c t u r e p a t t e r n i s v e r y  
much c o n s i s t e n t w i t h t h a t s t o r y . 

17 
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"Q. [ H i l l ' s c o u n s e l : ] Thank you, Doctor. Do you 
have an o p i n i o n , t o a r e a s o n a b l e degree of 
m e d i c a l p r o b a b i l i t y , t h a t -- t h a t t h i s i n j u r y 
i s the cause of the p a i n she was c o m p l a i n i n g 
about d u r i n g your t r e a t m e n t -¬

"[Defendants' c o u n s e l ] : O b j e c t t o the form. 
"Q. [ H i l l ' s c o u n s e l : ] -- t o her l e g ? 

"[Defendants' c o u n s e l ] : Oh, I'm s o r r y , B a r r y . 
O b j e c t t o the form of the q u e s t i o n . 

"A. [Dr. V o l g a s : ] I s the p a i n r e l a t e d t o t h a t 
f r a c t u r e ? I s t h a t what you're t a l k i n g about? 

"Q. Yes. 

"A. Yes, i t i s . " 

(Emphasis added.) 

The defendants argued t o the t r i a l c o u r t and r e i t e r a t e on 

ap p e a l t h a t "Dr. V o l g a s ' t e s t i m o n y t o the e f f e c t t h a t t h i s 

i n j u r y was ' c o n s i s t e n t w i t h ' c e r t a i n f a c t s or p r o b a b l y 

o c c u r r e d from some i n c i d e n t ' l i k e ' a f a l l , i s i n s u f f i c i e n t . " 

Defendants' b r i e f , pp. 57-58. They note t h a t t h i s C o u r t has 

s t a t e d t h a t " [ t ] h e r e must be more than the mere p o s s i b i l i t y 

t h a t the n e g l i g e n c e complained of caused the i n j u r y . " P a r k e r  

v. C o l l i n s , 605 So. 2d 824, 826 ( A l a . 1992). More 

s p e c i f i c a l l y , the defendants f a u l t H i l l f o r f a i l i n g t o ask 
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Dr. V o l g a s i f " t h i s f r a c t u r e p r o b a b l y r e s u l t e d from t h i s 

f a l l . " Defendants' b r i e f , p. 58. 

The d e f e n d a n t s ' p o s i t i o n i g n o r e s the c o n t e x t i n which 

Dr. V o l g a s t e s t i f i e d . There i s no e v i d e n c e or o t h e r 

i n d i c a t i o n i n the r e c o r d i n t h i s case t h a t H i l l had s u f f e r e d 

any "acute i n c i d e n t " or " f a l l " o t h e r than the f a l l a t i s s u e . 

D u r i n g the t r i a l , F a i r f i e l d d i d not suggest t h a t a d i f f e r e n t 

" f a l l " c o u l d have caused the i n j u r y ; i n s t e a d , F a i r f i e l d 

s u ggested t h a t H i l l ' s "weak bones" r e s u l t i n g from o s t e o p o r o s i s 

caused the i n j u r y , a s u g g e s t i o n Dr. Vo l g a s e x p r e s s l y r e f u t e d 

i n h i s t e s t i m o n y . Moreover, H i l l h e r s e l f t e s t i f i e d , and i t 

was u n d i s p u t e d , t h a t she s u f f e r e d the f a l l i n q u e s t i o n , t h a t 

she i m m e d i a t e l y f e l t p a i n i n her l e g , and t h a t she was then 

p r o m p t l y t r a n s p o r t e d t o the h o s p i t a l , whereupon she was 

dia g n o s e d w i t h and t r e a t e d f o r a broken l e g . A g a i n s t t h i s 

backdrop, Dr. V o l g a s ' s t e s t i m o n y was more than s u f f i c i e n t t o 

a l l o w r e a s o n a b l e j u r o r s t o i n f e r t h a t the f a l l i n q u e s t i o n 

p r o b a b l y caused the break t o H i l l ' s l e g . 

The s t a n d a r d f o r p r o v i n g c a u s a t i o n i n a m e d i c a l -

m a l p r a c t i c e a c t i o n i s not p r o o f t h a t the complained-of a c t or 

o m i s s i o n was the c e r t a i n cause of the p l a i n t i f f ' s i n j u r y . 
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I n s t e a d , as t h i s Court has f r e q u e n t l y r e i t e r a t e d , the s t a n d a r d 

i s one of the " p r o b a b l e " cause: "'"'There must be more than 

the mere p o s s i b i l i t y t h a t the n e g l i g e n c e complained of caused 

the i n j u r y ; r a t h e r , t h e r e must be e v i d e n c e t h a t the n e g l i g e n c e 

complained of p r o b a b l y caused the i n j u r y . ' " ' " Lyons v.  

Vaughan R e g ' l Med. C t r . , LLC, 23 So. 3d 27-28 ( A l a . 2009) 

( q u o t i n g S o r r e l l v. K i n g , 946 So. 2d 854, 862 ( A l a . 2006), 

q u o t i n g i n t u r n DCH H e a l t h c a r e Auth. v. Duckworth, 883 So. 2d 

1214, 1217 ( A l a . 2003), q u o t i n g i n t u r n P a r k e r v. C o l l i n s , 605 

So. 2d 824, 826 ( A l a . 1992) (emphasis o m i t t e d ) ) . That t e s t i s 

met here. See a l s o G i l e s v. Brookwood H e a l t h S e r v s . , I n c . , 

5 So. 3d 533, 550 ( A l a . 2008) ("'We are t o view the [expert] 

t e s t i m o n y as a whole, and, so v i e w i n g i t , determine i f the 

t e s t i m o n y i s s u f f i c i e n t t o c r e a t e a r e a s o n a b l e i n f e r e n c e of 

the f a c t the p l a i n t i f f seeks t o p r o v e . ' " ( q u o t i n g Hines v.  

A r m b r e s t e r , 477 So. 2d 302, 304 ( A l a . 1 9 8 5 ) ) ) . 

Based on the f o r e g o i n g , the t r i a l c o u r t ' s e n t r y of a 

judgment as a matter of law i n f a v o r of F a i r f i e l d based on an 

i n s u f f i c i e n c y of e v i d e n c e from which r e a s o n a b l e j u r o r s c o u l d 

f i n d c a u s a t i o n was i n a p p r o p r i a t e . 
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C. Summary Judgment on P i e r c i n g the C o r p o r a t e V e i l 

H i l l argues on appeal t h a t a summary judgment i n f a v o r of 

Denz, Bennett, DTD, D&N, A u r o r a H e a l t h c a r e , and Tara Cares was 

i n a p p r o p r i a t e . She contends t h a t the e v i d e n t i a r y s u b m i s s i o n s 

t o the t r i a l c o u r t i n response t o the de f e n d a n t s ' motion f o r 

a summary judgment were, a t the l e a s t , s u f f i c i e n t t o c r e a t e a 

genuine i s s u e of m a t e r i a l f a c t as t o whether the defendants 

c o n s t i t u t e a s i n g l e b u s i n e s s e n t e r p r i s e and whether F a i r f i e l d 

i s m e rely an " a l t e r ego." We agree. 

"'The d o c t r i n e t h a t a c o r p o r a t i o n i s a l e g a l 
e n t i t y e x i s t i n g s e p a r a t e and a p a r t from the persons 
composing i t i s a l e g a l t h e o r y i n t r o d u c e d f o r 
purposes of convenience and t o subserve the ends of 
j u s t i c e . The concept cannot, t h e r e f o r e , be extended 
t o a p o i n t beyond i t s reason and p o l i c y , and when 
i n v o k e d i n support of an end s u b v e r s i v e of t h i s 
p o l i c y , w i l l be d i s r e g a r d e d by the c o u r t s . Thus, i n 
an a p p r o p r i a t e case and i n f u r t h e r a n c e of the ends 
of j u s t i c e , a c o r p o r a t i o n and the i n d i v i d u a l or 
i n d i v i d u a l s owning a l l i t s s t o c k and a s s e t s w i l l be 
t r e a t e d as i d e n t i c a l . ' " 

Cohen v. W i l l i a m s , 294 A l a . 417, 420, 318 So. 2d 279, 280-81 

(1975) ( q u o t i n g 18 Am. J u r . 2d C o r p o r a t i o n s § 14, p. 559). 

Al t h o u g h l i m i t i n g the l i a b i l i t y of the owner or o p e r a t o r of a 

b u s i n e s s i s a r e c o g n i z e d and a c c e p t a b l e purpose f o r f o r m i n g a 

s e p a r a t e l e g a l e n t i t y , t h a t s e p a r a t e e n t i t y " ' w i l l [be] 

d i s r e g a r d [ e d ] when i t i s used s o l e l y t o a v o i d p e r s o n a l 
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l i a b i l i t y of the owner w h i l e r e s e r v i n g t o the owner the 

b e n e f i t s g a i n e d through use of the c o r p o r a t e name.'" Bon  

Secour F i s h e r i e s , I n c . v. B a r r e n t i n e , 408 So. 2d 490, 491 

( A l a . 1981) ( q u o t i n g Woods v. Commercial C o n t r a c t o r s , I n c . , 

384 So. 2d 1076, 1079 ( A l a . 1980)). 

" I n Alabama, as e lsewhere, i t i s b a s i c t h a t a 
c o r p o r a t i o n i s a d i s t i n c t and s e p a r a t e e n t i t y from 
the i n d i v i d u a l s who compose i t as s t o c k h o l d e r s or 
who manage i t as d i r e c t o r s or o f f i c e r s . Loper v.  
G i l l , 282 A l a . 614, 213 So. 2d 674 (1968). T h i s i s 
not a r u l e c a s t i n c o n c r e t e but r a t h e r t h i s c o u r t 
has always l o o k e d t o s u b s t a n c e over form. In a 
p r o p e r case, when the c o r p o r a t e form i s b e i n g used 
t o evade p e r s o n a l r e s p o n s i b i l i t y t h i s c o u r t has not 
been h e s i t a n t t o d i s r e g a r d the c o r p o r a t e form and 
impose l i a b i l i t y on the p e r s o n c o n t r o l l i n g the 
c o r p o r a t i o n and s u b v e r t i n g i t t o h i s p e r s o n a l use by 
the conduct of i t s b u s i n e s s i n a manner t o make i t 
m erely h i s i n s t r u m e n t a l i t y . C.E. Development Co. v.  
K i t c h e n s , 288 A l a . 660, 264 So. 2d 510 (1972) and 
cases c i t e d t h e r e i n . 

" The d e c i s i o n i s one made as an e v i d e n t i a r y 
m a t t e r on a case t o case b a s i s . ... [S]ee 
Inadequate C a p i t a l i z a t i o n As A B a s i s For S h a r e h o l d e r  
L i a b i l i t y : The C a l i f o r n i a Approach And A  
Recommendation, 45 So. C a l i f . L. Rev. 823 (1972). 

"  

" T h i s c o u r t p o i n t e d out i n C.E. Development Co., 
s u p r a , by r e f e r e n c e t o o t h e r a u t h o r i t i e s , i n c l u d i n g 
D i x i e C o a l Min. & Mfg. Co. v. W i l l i a m s , 221 A l a . 
331, 128 So. 799 [ ( 1 9 3 0 ) ] , t h a t a c t u a l f r a u d i s not 
n e c e s s a r i l y a p r e d i c a t e f o r d i s c a r d i n g the t h e o r y of 
s e p a r a t e c o r p o r a t e e x i s t e n c e . I t may a l s o be 
d i s c a r d e d t o p r e v e n t i n j u s t i c e or i n e q u i t a b l e 
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consequences. ... [S]ee F l e t c h e r , Cyc. Corp. 
(Perm. Ed.) V o l . 1, 1974 R e v i s e d Volume, § 41.2, 
p. 179." 

Cohen, 294 A l a . a t 420-21, 318 So. 2d a t 281. 

"A c o u r t may ' p i e r c e the c o r p o r a t e v e i l ' and 
d e c l a r e a s t o c k h o l d e r or o f f i c e r the c o r p o r a t i o n ' s 
a l t e r ego when e v i d e n c e i s p r e s e n t t h a t the 
s t o c k h o l d e r or o f f i c e r used the c o r p o r a t e form t o 
escape p e r s o n a l l i a b i l i t y . A l o r n a Coat C o r p o r a t i o n ,  
I n c . v. Behr, 408 So. 2d 496, 498 ( A l a . 1981). The 
law w i l l not r e c o g n i z e the l e g a l e n t i t y of a 
c o r p o r a t i o n i n e q u i t y when the c o n t r o l l i n g 
s h a r e h o l d e r or o f f i c e r c r e a t e s the c o r p o r a t i o n 'to 
promote i n j u s t i c e and p r o t e c t the owner from payment 
of j u s t o b l i g a t i o n s . ' T r i - S t a t e B u i l d i n g 
C o r p o r a t i o n v. Moore-Handley, I n c . , 333 So. 2d 840, 
841 ( A l a . C i v . App. 1976)." 

M c K i s s i c k v. Auto-Owners I n s . Co., 429 So. 2d 1030, 1033 ( A l a . 

1983). 

More s p e c i f i c a l l y , t h i s C ourt has observed t h a t 

"a s e p a r a t e l e g a l e x i s t e n c e w i l l not be r e c o g n i z e d 
when a c o r p o r a t i o n i s 'so o r g a n i z e d and c o n t r o l l e d 
and i t s b u s i n e s s conducted i n such a manner as t o 
make i t merely an i n s t r u m e n t a l i t y of a n o t h e r , ' 
F o r e s t H i l l Corp. v. L a t t e r & Blum, 249 A l a . 23, 28, 
29 So. 2d 298, 302 (1947), or when i t i s the ' a l t e r 
ego' of the per s o n owning and c o n t r o l l i n g i t . 
Whether the s e p a r a t e l e g a l e n t i t y of a c o r p o r a t i o n 
may be ' p i e r c e d ' and p e r s o n a l l i a b i l i t y imposed i s 
'a q u e s t i o n of f a c t t r e a t e d as an e v i d e n t i a r y m a t ter 
t o be determined on a case by case b a s i s . ' M e s s i c k  
v. M oring, 514 So. 2d 892, 893 ( A l a . 1987); a c c o r d  
Deupree v. R u f f i n o , 505 So. 2d 1218 ( A l a . 1987)." 
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Ex p a r t e AmSouth Bank of Alabama, 669 So. 2d 154, 156 ( A l a . 

1995). 

L i k e w i s e , i n Duff v. Southern Ry., 496 So. 2d 760, 762-63 

( A l a . 1986), the Court s t a t e d : 

" ' T h i s Court has s a i d t h a t a p a r e n t c o r p o r a t i o n 
which owns a l l the s t o c k of a s u b s i d i a r y c o r p o r a t i o n 
i s not l i a b l e f o r a c t s of i t s s u b s i d i a r y 
c o r p o r a t i o n , u n l e s s the p a r e n t c o r p o r a t i o n so 
c o n t r o l s the o p e r a t i o n of the s u b s i d i a r y c o r p o r a t i o n 
as t o make i t a mere a d j u n c t , i n s t r u m e n t a l i t y , or 
a l t e r ego of the p a r e n t c o r p o r a t i o n . [ 7 ] Baker v.  
H o s p i t a l C o r p o r a t i o n of America, 432 So. 2d 1281 
( A l a . 1983)." 

The Duff Court r e c o g n i z e d the f o l l o w i n g i n d i c i a of c o n t r o l : 

"'(a) The p a r e n t c o r p o r a t i o n owns a l l 
or most of the c a p i t a l s t o c k of the 
s u b s i d i a r y . 

"'(b) The p a r e n t and s u b s i d i a r y 
c o r p o r a t i o n s have common d i r e c t o r s or 
o f f i c e r s . 

" ' ( c) The p a r e n t c o r p o r a t i o n f i n a n c e s 
the s u b s i d i a r y . 

7See a l s o R. Thigpen, Alabama C o r p o r a t i o n Law § 8:3 (3d 
ed. 2003) ( e x p l a i n i n g t h a t our c o u r t s do not appear t o have 
e s t a b l i s h e d a c o n s i s t e n t l i n e a n a l y t i c a l l y between those 
c i r c u m s t a n c e s when a c o r p o r a t i o n i s s a i d t o be an " a l t e r ego" 
as opposed t o an " i n s t r u m e n t a l i t y " and t h a t , a t l e a s t as t o 
the former, a c a u s a t i v e l i n k between a c t i o n s of a s h a r e h o l d e r 
and the c o r p o r a t i o n would not appear t o be e s s e n t i a l ) ; i d . a t 
§ 8:7 ( d i s c u s s i n g " b r o t h e r - s i s t e r c o r p o r a t i o n s and the t h e o r y 
of ' e n t e r p r i s e e n t i t y ' " ) . 
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"'(d) The p a r e n t c o r p o r a t i o n 
s u b s c r i b e s t o a l l the c a p i t a l s t o c k of the 
s u b s i d i a r y or o t h e r w i s e causes i t s 
i n c o r p o r a t i o n . 

"'(e) The s u b s i d i a r y has g r o s s l y 
inadequate c a p i t a l . 

" ' ( f ) The p a r e n t c o r p o r a t i o n pays the 
s a l a r i e s and o t h e r expenses or l o s s e s of 
the s u b s i d i a r y . 

"'(g) The s u b s i d i a r y has s u b s t a n t i a l l y 
no b u s i n e s s except w i t h the p a r e n t 
c o r p o r a t i o n or no a s s e t s except those 
conveyed t o i t by the p a r e n t c o r p o r a t i o n . 

"'(h) In the papers of the p a r e n t 
c o r p o r a t i o n or i n the statements of i t s 
o f f i c e r s , the s u b s i d i a r y i s d e s c r i b e d as a 
department or d i v i s i o n of the p a r e n t 
c o r p o r a t i o n , or i t s b u s i n e s s or f i n a n c i a l 
r e s p o n s i b i l i t y i s r e f e r r e d t o as the p a r e n t 
c o r p o r a t i o n ' s own. 

" ' ( i ) The p a r e n t c o r p o r a t i o n uses the 
p r o p e r t y of the s u b s i d i a r y as i t s own. 

" ' ( j ) The d i r e c t o r s or e x e c u t i v e s of 
the s u b s i d i a r y do not a c t i n d e p e n d e n t l y i n 
the i n t e r e s t of the s u b s i d i a r y but take 
t h e i r o r d e r s from the p a r e n t c o r p o r a t i o n 

"'(k) The f o r m a l l e g a l r e q u i r e m e n t s of 
the s u b s i d i a r y are not observed.' 

" T a y l o r v. St a n d a r d Gas & E l e c t r i c Co., 96 F.2d 693, 
704-05 (10th C i r . 1938); see a l s o Baker v. Raymond  
I n t ' l , I n c . , 656 F.2d 173 (5th C i r . 1981); G a r r e t t  
v. Southern Ry., 173 F. Supp. 915 (E.D. Tenn. 
1959)." 
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496 So. 2d a t 762-63. The C o u r t f u r t h e r e x p l a i n e d t h a t "no 

one of these f a c t o r s i s d i s p o s i t i v e ; nor does the l i s t exhaust 

the r e l e v a n t f a c t o r s . " 496 So. 2d a t 763. The Court noted 

t h a t o n l y 4 or 5 of the l i s t e d f a c t o r s were p r e s e n t i n Duff, 

combined w i t h o t h e r e v i d e n c e of c o n t r o l , w h i l e a l s o t a k i n g 

note of a case i n which o n l y 2 of the 11 l i s t e d i n d i c i a were 

p r e s e n t . I d . ( c i t i n g G a r r e t t v. Southern Ry., 173 F. Supp. 

915 (E.D. Tenn. 1959)). 

In the p r e s e n t case, H i l l p r o v i d e d t o the t r i a l c o u r t an 

e x t e n s i v e e v i d e n t i a r y s u b m i s s i o n i n response t o the 

d e f e n d a n t s ' motion f o r a summary judgment on the i s s u e of 

p i e r c i n g the c o r p o r a t e v e i l . When the e v i d e n c e i s viewed i n 

the l i g h t most f a v o r a b l e t o H i l l , as i t must be, t h e r e was 

evi d e n c e from which the t r i a l c o u r t r e a s o n a b l y c o u l d have 

found a l l the f o l l o w i n g f a c t s , most of which are i n f a c t 

conceded by F a i r f i e l d : 

1. F a i r f i e l d N u r s i n g Home i s a 190-bed s k i l l e d -
n u r s i n g f a c i l i t y l o c a t e d i n F a i r f i e l d . 

2. F a i r f i e l d owns no r e a l p r o p e r t y and no 
s i g n i f i c a n t p e r s o n a l p r o p e r t y . 

3. F a i r f i e l d c a r r i e s o n l y $25,000 i n l i a b i l i t y 
i n s u r a n c e . 
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4. F a i r f i e l d ' s b a l a n c e sheet f o r the most r e c e n t 
year showed a l o s s of $579,851. 

5. Donald T. Denz i s the s o l e member of DTD, LLC. 
S i m i l a r l y , N o r b e r t A. Bennett i s the s o l e member of 
D&N, LLC. 

6. N e i t h e r DTD nor D&N has any employees or an 
o p e r a t i n g agreement. 

7. DTD and D&N are the s o l e owners and members of 
F a i r f i e l d , each h a v i n g a 50 p e r c e n t i n t e r e s t . 

8. Denz o r i g i n a l l y s e r v e d as p r e s i d e n t and c h i e f 
f i n a n c i a l o f f i c e r of F a i r f i e l d ; B ennett o r i g i n a l l y 
s e r v e d as chairman of the b o a r d and c h i e f e x e c u t i v e 
o f f i c e r of F a i r f i e l d . 

9. F a i r f i e l d , DTD, and D&N were c r e a t e d as LLCs 
w i t h i n a few days of one another i n May 2003. Tara 
Cares a l s o was c r e a t e d i n May 2003. 

10. DTD and D&N are the s o l e owners and members of 
Tara Cares, each w i t h a 50 p e r c e n t i n t e r e s t . 

11. Tara Cares has no o p e r a t i n g agreement, has no 
employees, and owns no r e a l or p e r s o n a l p r o p e r t y . 
Denz and Bennett are c u r r e n t l y c o - c h i e f e x e c u t i v e 
o f f i c e r s of Tara Cares. 

12. Tara Cares has e n t e r e d i n t o a l o n g - t e r m 
" a d m i n i s t r a t i v e s e r v i c e s agreement" w i t h F a i r f i e l d 
and a t l e a s t 30 o t h e r a f f i l i a t e d n u r s i n g homes, as 
d i s c u s s e d below. 

13. In a d d i t i o n t o F a i r f i e l d , DTD and D&N a l s o own 
a t l e a s t 30 o t h e r LLCs o p e r a t i n g n u r s i n g homes i n 
Alabama, M i s s o u r i , I l l i n o i s , Tennessee, L o u i s i a n a , 
M i s s i s s i p p i , and G e o r g i a . DTD and D&N are the s o l e 
owners and members of each of these o t h e r n u r s i n g -
home LLCs, h o l d i n g a 50% i n t e r e s t i n each of them. 
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14. L i k e F a i r f i e l d , none of the a b o v e - d e s c r i b e d 
nursing-home LLCs own any r e a l p r o p e r t y or 
s i g n i f i c a n t p e r s o n a l p r o p e r t y . 

15. The r e a l p r o p e r t y and most of the p e r s o n a l 
p r o p e r t y a t the n u r s i n g homes a f f i l i a t e d w i t h the 
a b o v e - d e s c r i b e d nursing-home LLCs are owned by 
another e n t i t y c a l l e d " H e a l t h c a r e REIT." In 2003, 
Denz and Bennett a r r a n g e d f o r H e a l t h c a r e REIT t o 
purchase a l l of t h i s r e a l and p e r s o n a l p r o p e r t y from 
B e v e r l y H e a l t h c a r e f o r the purpose of l e a s i n g i t t o 
A u r o r a H e a l t h c a r e , LLC. 

16. A u r o r a H e a l t h c a r e ' s s o l e purpose i s t o ser v e as 
the 'middle-man' i n the l e a s i n g of the r e a l and 
p e r s o n a l p r o p e r t y used a t the n u r s i n g homes o p e r a t e d 
by these v a r i o u s LLCs. That i s , A u r o r a H e a l t h c a r e 
l e a s e s a l l of t h i s r e a l and p e r s o n a l p r o p e r t y from 
H e a l t h c a r e REIT and then s u b l e a s e s i t t o F a i r f i e l d 
and the o t h e r n u r s i n g homes d e s c r i b e d above. 

H i l l contends t h a t n e a r l y a l l 11 f a c t o r s r e f e r e n c e d i n 

Duff were e s t a b l i s h e d by what H i l l r e f e r s t o as an " e x t e n s i v e 

and comprehensive summary judgment s u b m i s s i o n t o the t r i a l 

c o u r t " : 

of " F i r s t , i t i s u n d i s p u t e d t h a t D&N and DTD own a l l 
the t h i r t y - p l u s nursing-home-LLCs, Tara Cares, and 
A u r o r a H e a l t h c a r e . Second, a l l of these e n t i t i e s not 
o n l y have common o f f i c e r s and d u t i e s , the same 
peopl e s i t on a l l of the n u r s i n g home g o v e r n i n g 
b o d i e s . T h i r d , ... the c o n t r a c t [by which Tara 
Cares manages the n u r s i n g homes] a l l o w s the 
nursing-home-LLCs t o not pay Tara Cares i f they do 
not have the funds F o u r t h , Denz and Bennett 
and t h e i r LLCs (D&N and DTD) c r e a t e d a l l of these 
e n t i t i e s . F i f t h , F a i r f i e l d ' s $500,000.00 l o s s l a s t 
year shows t h a t i t i s u n d e r c a p i t a 1 i z e d . S i x t h , Tara 
Cares not o n l y pays the s a l a r i e s and expenses of the 
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nursing-home-LLCs, i t a c t u a l l y c o n t r o l s t h e i r 
f i n a n c e s and t h e i r bank a c c o u n t s . ... Seventh, the 
o f f i c e r s and a d m i n i s t r a t o r s of the nursing-home-LLCS 
d e f i n i t e l y do not a c t i n d e p e n d e n t l y [8] F i n a l l y , 
and perhaps most i m p o r t a n t , i t i s c l e a r from a l l the 
e v i d e n c e b e f o r e the t r i a l c o u r t t h a t a l l the 
c o r p o r a t e defendants are c o n t r o l l e d , and o p e r a t e , as 
a s i n g l e b u s i n e s s e n t e r p r i s e . " 

H i l l ' s b r i e f , pp. 58-59. 

H i l l a l s o i n t r o d u c e d i n t o e v i d e n c e i n the t r i a l c o u r t the 

" a d m i n i s t r a t i v e s e r v i c e s agreement" between Tara Cares and 

F a i r f i e l d , which, a c c o r d i n g t o H i l l , demonstrates the degree 

of c o n t r o l Tara Cares a c t u a l l y e x e r c i s e d over F a i r f i e l d . The 

agreement i n d i c a t e s t h a t Tara Cares: "propose[s] the 

s t a n d a r d s , p o l i c i e s , and p r o c e d u r e s " c o n c e r n i n g the o p e r a t i o n 

of F a i r f i e l d t h a t are approved by the f a c i l i t y ; performs the 

bookkeeping, l e d g e r i n g , and a c c o u n t i n g f o r F a i r f i e l d , 

i n c l u d i n g p r e p a r i n g a l l t a x r e t u r n s ; performs "accounts 

r e c e i v a b l e s e r v i c e s and ... o t h e r w i s e a s s i s t [ s ] [ F a i r f i e l d ] i n 

the i s s u a n c e of b i l l s and i n the c o l l e c t i o n of accounts and 

8 I n a d d i t i o n t o the d e t a i l s of the " a d m i n i s t r a t i v e 
s e r v i c e s agreement" between Tara Cares and F a i r f i e l d d i s c u s s e d 
below, we note t h a t the r e c o r d i n d i c a t e s t h a t the e x e c u t i v e 
d i r e c t o r of F a i r f i e l d N u r s i n g Home i s h i r e d by and r e p o r t s t o 
F a i r f i e l d ' s v i c e p r e s i d e n t s , Chuck Brown and Chuck S i n c l a i r , 
who are Tara Cares employees i n a d d i t i o n t o b e i n g o f f i c e r s of 
F a i r f i e l d . 
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monies owed f o r goods and s e r v i c e s f u r n i s h e d by [ F a i r f i e l d ] " ; 

proposes the annual o p e r a t i n g budget f o r a p p r o v a l by 

F a i r f i e l d ' s e x e c u t i v e d i r e c t o r , 9 a document t h a t i s a l s o 

r e v i e w e d by Denz and B e n n e t t ; p r e p a r e s a d v e r t i s i n g and 

p u b l i c i t y m a t e r i a l s f o r F a i r f i e l d ; " p r o v i d e [ s ] Medicare and 

M e d i c a i d c o s t r e p o r t i n g and r a t e s e t t i n g s e r v i c e s " ; 

" a s s i s t [ s ] " F a i r f i e l d i n m a i n t a i n i n g l i c e n s e s and 

q u a l i f i c a t i o n s f o r a l l r e g u l a t o r y a u t h o r i t i e s ; " a d v i s e [ s ] " 

F a i r f i e l d on the purchase of s u p p l i e s and equipment, which, 

a c c o r d i n g t o F a i r f i e l d employee C y n t h i a S o u t h a l l , a c t u a l l y 

means t h a t F a i r f i e l d must get a p p r o v a l from the Tara Cares 

B u f f a l o , New York, o f f i c e f o r a l l equipment p u r c h a s e s ; 

arranges f o r and m a i n t a i n s h a z a r d i n s u r a n c e f o r F a i r f i e l d ' s 

f a c i l i t y and equipment; "perform[s] p a y r o l l s e r v i c e s and ... 

e s t a b l i s h [ e s ] s a l a r y l e v e l s , p e r s o n n e l p o l i c i e s and employee 

b e n e f i t s [as w e l l as] employee performance s t a n d a r d s as needed 

... t o ensure the e f f i c i e n t o p e r a t i o n of a l l departments 

w i t h i n and s e r v i c e s o f f e r e d by [ F a i r f i e l d ] " ; " p r e p a r e [ s ] and 

p r o v i d e [ s ] t o [ F a i r f i e l d ] "any r e a s o n a b l e o p e r a t i o n a l 

9Chance B e c n e l , former v i c e p r e s i d e n t of F a i r f i e l d and 
p r e s i d e n t and c h i e f e x e c u t i v e o f f i c e r of Tara Cares a t the 
time of t h i s a c t i o n , gave t e s t i m o n y d i s p u t i n g t h i s p o i n t . 
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i n f o r m a t i o n [ 1 0 ] which may from time t o time be s p e c i f i c a l l y 

r e q u e s t e d by [ F a i r f i e l d ] " ; "through i t s l e g a l c o u n s e l , 

c o o r d i n a t e [ s ] a l l l e g a l m a t t e r s and p r o c e e d i n g s w i t h 

[ F a i r f i e l d ' s ] c o u n s e l " ; and m a i n t a i n s c h e c k i n g accounts i n 

F a i r f i e l d ' s name on which Tara Cares i s the c o s i g n e r from 

which are p a i d " [ a ] l l expenses i n c u r r e d i n the o p e r a t i o n of 

[ F a i r f i e l d ] , " and from which w i t h d r a w a l s and payments " s h a l l 

be made o n l y on checks s i g n e d by a pers o n or persons 

d e s i g n a t e d by Tara [ C a r e s ] . " 

Based on the f o r e g o i n g , we cannot h e l p but conclude t h a t 

t h e r e e x i s t s a genuine i s s u e of m a t e r i a l f a c t as t o whether 

the defendants o p e r a t e d as a s i n g l e b u s i n e s s e n t e r p r i s e as t o 

which F a i r f i e l d was an a l t e r ego. The ma t t e r b e i n g one of 

e q u i t y , H e i s z v. G a l t Indus., I n c . , 93 So. 3d 918, 929 ( A l a . 

2012), the c o u r t s s h o u l d not " a l l o w a c o r p o r a t e e n t i t y t o 

s u c c e s s f u l l y masquerade through [ i t s c o r p o r a t e a f f i l i a t e s ] so 

as t o d e f e a t the payment of i t s j u s t o b l i g a t i o n s . " F o r e s t  

H i l l Corp. v. L a t t e r & Blum, I n c . , 249 A l a . 23, 28, 29 So. 2d 

298, 302 (1947). A c c o r d i n g l y , the t r i a l c o u r t e r r e d i n 

1 0Denz t e s t i f i e d t h a t " o p e r a t i o n a l i n f o r m a t i o n " r e f e r s t o 
f i n a n c i a l i n f o r m a t i o n such as "a l i s t i n g of expenses i n a 
g e n e r a l l e d g e r . " 
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e n t e r i n g a summary judgment i n f a v o r of the defendants o t h e r 

than F a i r f i e l d w i t h r e s p e c t t o H i l l ' s c l a i m t h a t , based upon 

the t h e o r y of " p i e r c i n g " the " c o r p o r a t e v e i l , " t hey s h o u l d be 

r e s p o n s i b l e f o r any " j u s t o b l i g a t i o n s " f o r which F a i r f i e l d 

u l t i m a t e l y i s found r e s p o n s i b l e . 1 1 

IV. C o n c l u s i o n 

H i l l p r e s e n t e d s u b s t a n t i a l e v i d e n c e , i n c l u d i n g the 

t e s t i m o n y of r e g i s t e r e d nurse Toya N e l s o n and Dr. Da v i d 

V o l g a s , t h a t she s u f f e r e d a broken l e g on May 10, 2006, and 

t h a t t h i s i n j u r y was caused by a br e a c h of the a p p l i c a b l e 

s t a n d a r d of c a r e . Consequently, the t r i a l c o u r t e r r e d i n 

e n t e r i n g a judgment as a ma t t e r of law i n f a v o r of F a i r f i e l d , 

and t h a t judgment i s due t o be r e v e r s e d . H i l l a l s o p r e s e n t e d 

s u b s t a n t i a l e v i d e n c e i n su p p o r t of p i e r c i n g the " c o r p o r a t e 

v e i l " s e p a r a t i n g F a i r f i e l d and the o t h e r d e f e n d a n t s ; t h u s , the 

summary judgment i n f a v o r of those o t h e r defendants i s a l s o 

due t o be r e v e r s e d . The cause i s remanded f o r f u r t h e r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

1 1 H i l l i n c o r r e c t l y s t a t e s t h a t t h i s i s s u e i s a m a t t e r f o r 
d e t e r m i n a t i o n by a j u r y . "Whether the c o r p o r a t e v e i l of a 
b u s i n e s s e n t i t y s h o u l d be p i e r c e d i s a matter of e q u i t y , 
p r o p e r l y d e c i d e d by a judge a f t e r a j u r y has r e s o l v e d the 
accompanying l e g a l i s s u e s . " H e i s z v. G a l t Indus., I n c . , 93 
So. 3d a t 929. 
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REVERSED AND REMANDED. 

Malone, C.J., and Woodall, B o l i n , P a r k e r , Shaw, Main, and 

Wise, J J . , concur. 

S t u a r t , J . , d i s s e n t s . 
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STUART, J u s t i c e ( d i s s e n t i n g ) . 

The gravamen of M y r t i s H i l l ' s m e d i c a l - m a l p r a c t i c e c l a i m 

i s t h a t F a i r f i e l d N u r s i n g and R e h a b i l i t a t i o n C e n t e r , LLC 

( " F a i r f i e l d " ) , b reached the s t a n d a r d of care by not r e q u i r i n g 

the use of a m e c h a n i c a l l i f t , a g a i t b e l t , or m u l t i p l e s t a f f 

members when H i l l was b e i n g t r a n s f e r r e d i n t o or out of her bed 

at F a i r f i e l d ' s nursing-home f a c i l i t y . I t i s u n d i s p u t e d t h a t 

the p h y s i c a l - t h e r a p y department a t the n u r s i n g home was 

r e s p o n s i b l e f o r a s s e s s i n g r e s i d e n t s and d e c i d i n g what l e v e l of 

a s s i s t a n c e they needed when b e i n g t r a n s f e r r e d ; a c c o r d i n g l y , I 

b e l i e v e the a p p l i c a b l e s t a n d a r d of care i s the l e v e l of 

r e a s o n a b l e c a r e , s k i l l , and d i l i g e n c e p r o v i d e d by p h y s i c a l 

t h e r a p i s t s , not n u r s e s . Because H i l l f a i l e d t o e s t a b l i s h 

t h rough t e s t i m o n y from a p h y s i c a l t h e r a p i s t t h a t t h e r e had 

been a b r e a c h of t h a t s t a n d a r d of c a r e , I would a f f i r m the 

judgment as a ma t t e r of law e n t e r e d f o r F a i r f i e l d by the t r i a l 

c o u r t . See Holcomb v. Carraway, 945 So. 2d 1009, 1012 ( A l a . 

2006) ( p r o v i d i n g t h a t e x p e r t t e s t i m o n y e s t a b l i s h i n g a br e a c h 

of the s t a n d a r d of care i s a l l o w e d o n l y from a s i m i l a r l y 

s i t u a t e d h e a l t h - c a r e p r o v i d e r ) . 
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Under c r o s s - e x a m i n a t i o n by F a i r f i e l d ' s a t t o r n e y , J a n i e 

Dawson, the d i r e c t o r of n u r s i n g a t the nursing-home f a c i l i t y , 

t e s t i f i e d as f o l l o w s r e g a r d i n g F a i r f i e l d ' s p o l i c y f o r 

d e t e r m i n i n g what l e v e l of a s s i s t a n c e i s g i v e n r e s i d e n t s when 

they are b e i n g t r a n s f e r r e d : 

"Q. What i s [a] p h y s i c a l t h e r a p i s t ? 

"A. I t i s someone who i s t r a i n e d i n the a b i l i t y t o 
a s s i s t [ ] a r e s i d e n t and know what they need as 
f a r as a m b u l a t i o n . 

"Q. Who makes the d e c i s i o n whether any p a r t i c u l a r 
i n d i v i d u a l needs [the] use of a l i f t ? 

"A. The t h e r a p y department. 

"Q. Does n u r s i n g do i t ? 

"A. No. We j u s t make — we j u s t send assessments 
over t o them. 

"Q. Does [ t h a t ] mean you make t h a t check [next t o 
'needs l i f t ' on the assessment form]? 

"A. Yes, s i r . 

"Q. Does t h a t mean t h a t you i n f o r m t h e r a p y ? 

"A. Yes, s i r . 

"Q. There i s a communication sent t o t h e r a p y ? 

"A. Yes, s i r . 

"Q. Can n u r s i n g make a d e t e r m i n a t i o n t h a t someone 
needs a l i f t ? 
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"A. No, s i r . 

"Q. Is t h a t s o l e l y w i t h i n the r e s p o n s i b i l i t y of a 
p h y s i c a l t h e r a p i s t ? 

"A. Yes, s i r . 

"  

"Q. To your knowledge, are p h y s i c a l t h e r a p i s t s the 
same as nurses? 

"A. No, they are not. 

"Q. To your knowledge, are p h y s i c a l t h e r a p i s t s the 
same as CNAs or c e r t i f i e d n u r s i n g a s s i s t a n t s ? 

"A. No, s i r , t h e y are not. 

"Q. Are the y the same as [ l i c e n s e d p r a c t i c a l 
n u r s e s ] ? 

"A. No, s i r . 

"Q. Do p h y s i c a l t h e r a p i s t s go through a complete 
and s e p a r a t e t r a i n i n g ? 

"A. Yes, s i r . 

"Q. Are p h y s i c a l t h e r a p i s t s a complete and s e p a r a t e 
m e d i c a l f i e l d — i s p h y s i c a l t h e r a p y a complete 
and s e p a r a t e m e d i c a l f i e l d from n u r s i n g ? 

"A. Yes, s i r . 

"Q. To your knowledge, do p h y s i c a l t h e r a p i s t s have 
d i f f e r e n t s t a n d a r d s and s t a n d a r d s of care than 
n u r s i n g ? 

"A. Yes. 
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"Q. Can you make, as a r e g i s t e r e d nurse w i t h , you 
s a i d , 13 y e a r s of e x p e r i e n c e and [as] d i r e c t o r 
of n u r s i n g a t F a i r f i e l d — 

"A. Yes, s i r . 

"Q. — w i t h t h a t background, are you a b l e t o make 
p h y s i c a l t h e r a p y assessments? 

"A. No, s i r . 

"Q. Now, when a r e s i d e n t comes i n t o F a i r f i e l d and 
t h e r e are f a l l [ ] r i s k [ s ] , does p h y s i c a l t h e r a p y 
a s s e s s [ ] them? 

"A. Yes, s i r . 

"Q. I f a r e s i d e n t i s thought t o need a l i f t , does 
p h y s i c a l t h e r a p y a s s e s s them? 

"A. Yes, s i r . 

"Q. Can n u r s i n g a s s e s s them f o r the use of a l i f t ? 

"A. No, s i r . 

"Q. Once p h y s i c a l t h e r a p y a s s e s s e s them, does 
p h y s i c a l t h e r a p y d e c i d e how many people w i l l be 
used t o t r a n s f e r a r e s i d e n t , one or two? 

"A. Yes, s i r . 

"Q. Can a nurse make a d e c i s i o n t h a t o v e r r i d e s a 
p h y s i c a l t h e r a p y d e c i s i o n w i t h r e s p e c t t o a 
l i f t ? 

"A. No, s i r . 

"Q. Can a nurse, even a [ d i r e c t o r of n u r s i n g ] such 
as y o u r s e l f , can they make a d e c i s i o n t h a t 
o v e r r i d e s a d e c i s i o n or i n s t r u c t i o n by p h y s i c a l 
t h e r a p y f o r a one-person a s s i s t ? 

37 



1090549 

"A. No, s i r . 

"Q. Is t h i s a d e t e r m i n a t i o n t h a t i s t o be made by 
p h y s i c a l t h e r a p y ? 

"A. Yes, s i r . They are t r a i n e d i n t h a t a r e a . " 

When Toya N e l s o n , H i l l ' s e x p e r t w i t n e s s , was s u b s e q u e n t l y 

asked about t h i s i s s u e on v o i r d i r e by c o u n s e l f o r F a i r f i e l d , 

she acknowledged t h a t she was not a p h y s i c a l t h e r a p i s t and 

t h a t she c o u l d not t e s t i f y r e g a r d i n g the s t a n d a r d of care t h a t 

a p p l i e s t o d e c i s i o n s made by p h y s i c a l t h e r a p i s t s : 

"Q. Okay. L e t me ask you t h i s : Are you a p h y s i c a l 
t h e r a p i s t ? 

"A. No, I am not. 

"Q. Have you ever had any p h y s i c a l t h e r a p y 
t r a i n i n g ? 

"A. No. 

"Q. Can you make a judgment or render an o p i n i o n 
w i t h r e s p e c t t o the s t a n d a r d of care w i t h a 
p h y s i c a l t h e r a p i s t ? 

"A. I c a n ' t . 

"Q. You are here t o do t h a t ? 

"A. No. 

"Q. I f a p h y s i c a l t h e r a p i s t a s s e s s e d or d e c i d e d 
whether an i n d i v i d u a l needed a g a i t b e l t or a 
l i f t , you c o u l d n ' t c r i t i c i z e or d i s c u s s what 
the p h y s i c a l t h e r a p i s t ' s d e c i s i o n was w i t h 
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r e s p e c t t o whether i t was a d e v i a t i o n of the 
s t a n d a r d of c a r e , c o u l d you? 

"A. P h y s i c a l t h e r a p y ? 

"Q. I f the y made t h a t d e c i s i o n ? 

"A. P h y s i c a l t h e r a p y ? 

"Q. I f p h y s i c a l t h e r a p y i s making t h a t d e c i s i o n , 
you can't render an o p i n i o n as t o whether t h a t 
d e c i s i o n i s c o r r e c t or not or w i t h i n the 
s t a n d a r d of care? 

"A. T h e r a p i s t or f o r n u r s i n g ? 

"Q. For a t h e r a p i s t . 

"A. No. 

"Q. You can't render t h a t ? 

"A. No. 

"Q. I f n u r s i n g d i d n ' t make t h a t assessment and 
p h y s i c a l t h e r a p y d i d make t h a t assessment, t h a t 
i s something f o r a p h y s i c a l t h e r a p i s t t o 
de c i d e ? 

"A. Yes. 

"Q. You can't s i t here and say t h a t a p h y s i c a l 
t h e r a p i s t s h o u l d have done one t h i n g or 
s h o u l d n ' t have done another; c o r r e c t ? 

"A. That's r i g h t . " 

N e l s o n a l s o t e s t i f i e d t h a t she c o u l d not d i s p u t e t h a t i t was 

the p h y s i c a l - t h e r a p y department a t the nursing-home f a c i l i t y 

t h a t made the d e c i s i o n s as t o what t r a n s f e r a s s i s t a n c e s h o u l d 
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be g i v e n t o i t s r e s i d e n t s . Moreover, N e l s o n d i d not t e s t i f y 

t h a t the s t a n d a r d of care f o r nurses and c e r t i f i e d nurse 

a s s i s t a n t s r e q u i r e d them t o d i s p u t e or t o o v e r r i d e the 

recommendations made by the p h y s i c a l - t h e r a p y department i f 

they d i s a g r e e d w i t h those d e c i s i o n s . 

Thus, the u n d i s p u t e d e v i d e n c e a t t r i a l i n d i c a t e d t h a t the 

p h y s i c a l - t h e r a p y department a t the nursing-home f a c i l i t y 

d e t e r m i n e d the s p e c i f i c g u i d e l i n e s f o r a s s i s t i n g i n d i v i d u a l 

r e s i d e n t s w i t h t r a n s f e r s . T h i s l a w s u i t i s premised on the 

a l l e g a t i o n t h a t F a i r f i e l d committed m a l p r a c t i c e by not 

mandating t h a t H i l l be g i v e n a d d i t i o n a l a s s i s t a n c e when b e i n g 

t r a n s f e r r e d , and, because i t was the p h y s i c a l - t h e r a p y 

department a t the nursing-home f a c i l i t y — not the n u r s i n g 

department — t h a t made the d e c i s i o n t h a t H i l l d i d not need 

a d d i t i o n a l a s s i s t a n c e , I b e l i e v e the r e l e v a n t s t a n d a r d of care 

i s the s t a n d a r d a p p l i c a b l e t o p h y s i c a l t h e r a p i s t s . In o t h e r 

words, the s t a n d a r d of care s h o u l d not change i f the 

i n d i v i d u a l a s s i s t i n g H i l l a t the time of her a c c i d e n t was a 

nurse, a c e r t i f i e d n u r s i n g a s s i s t a n t , a p h y s i c a l t h e r a p i s t , a 

d o c t o r , or an u n s k i l l e d s t a f f member; the p h y s i c a l - t h e r a p y 

department made the d e c i s i o n on what t r a n s f e r a s s i s t a n c e was 
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needed f o r H i l l , and o t h e r s were e x p e c t e d t o a c t i n accordance 

w i t h t h a t d e c i s i o n . N e l s o n , a r e g i s t e r e d n u r s e , e x p l i c i t l y 

acknowledged t h a t she i s not q u a l i f i e d t o render a 

p r o f e s s i o n a l o p i n i o n as t o whether a p h y s i c a l t h e r a p i s t had 

breached a s t a n d a r d of care a p p l i c a b l e t o p h y s i c a l t h e r a p i s t s . 

Her a d m i s s i o n i s c o n s i s t e n t w i t h § 6-5-548, A l a . Code 1975, 

which b a r s h e a l t h - c a r e p r o v i d e r s l i c e n s e d , t r a i n e d , and 

e x p e r i e n c e d i n one d i s c i p l i n e from t e s t i f y i n g t h a t h e a l t h - c a r e 

p r o v i d e r s p r a c t i c i n g i n a s e p a r a t e d i s c i p l i n e breached a 

s t a n d a r d of care a p p l i c a b l e t o t h a t s e p a r a t e d i s c i p l i n e . 

Because the s t a n d a r d of care a t i s s u e i n t h i s case i s the 

s t a n d a r d employed by p h y s i c a l t h e r a p i s t s , N e l s o n was not 

a u t h o r i z e d t o t e s t i f y as t o whether t h a t s t a n d a r d was 

b r e a c h e d . 1 2 No o t h e r e x p e r t t e s t i f i e d t h a t t h e r e had been a 

1 2 I n her b r i e f , H i l l a l s o r e f e r s t o a l l e g e d breaches of 
the s t a n d a r d of care committed by F a i r f i e l d nurses w i t h r e g a r d 
to the f a i l u r e t o put p r o p e r i n f o r m a t i o n i n H i l l ' s c a r e p l a n 
and d a i l y - c a r e g u i d e s . A l t h o u g h she does not s p e c i f i c a l l y 
address these a l l e g e d breaches i n the argument s e c t i o n of her 
b r i e f , i t i s apparent from elsewhere i n her b r i e f and from the 
r e c o r d t h a t H i l l i s r e f e r r i n g g e n e r a l l y t o the n u r s e s ' f a i l u r e 
t o a s s e s s H i l l as needing a l i f t , a g a i t b e l t , or m u l t i p l e 
s t a f f members f o r t r a n s f e r s and documenting t h a t f a c t i n her 
care g u i d e s . As e v i d e n c e d by Dawson's u n d i s p u t e d t e s t i m o n y , 
however, those were d e c i s i o n s t o be made by the p h y s i c a l -
t h e r a p y department — which d i d i n f a c t conduct an assessment 
of H i l l ' s m o b i l i t y i n the month b e f o r e her a c c i d e n t and d i d 
not conclude t h a t the a s s i s t a n c e N e l s o n t e s t i f i e s she needed 
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b r e a c h of the s t a n d a r d of care — Dr. V o l g a s ' s t e s t i m o n y was 

l i m i t e d t o p r o v i n g c a u s a t i o n , and, i n any event, he, l i k e 

N e l s o n , was not t r a i n e d as a p h y s i c a l t h e r a p i s t . Thus, the 

t r i a l c o u r t c o r r e c t l y e n t e r e d a judgment as a matter of law 

f o r F a i r f i e l d because H i l l f a i l e d t o put f o r t h s u b s t a n t i a l 

e v i d e n c e from which a j u r y c o u l d conclude t h a t t h e r e had been 

a b r e a c h of the a p p l i c a b l e s t a n d a r d of c a r e . 

Because a l l the defendants f o r whom a summary judgment 

had been p r e v i o u s l y e n t e r e d would a l s o have been e n t i t l e d t o 

judgment as a matter of law f o r t h i s reason, i t i s unnecessary 

to c o n s i d e r H i l l ' s argument t h a t the t r i a l c o u r t e r r e d i n 

e n t e r i n g t h a t summary judgment. For these reasons, I 

r e s p e c t f u l l y d i s s e n t . 

was r e q u i r e d — and the n u r s i n g s t a f f was unable t o o v e r r i d e 
those d e c i s i o n s . 

42 


