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T. Mark Maclin, as administrator ad litem for 

Ronald Leon Brotherton, deceased 

v. 

Ju s t i n Congo et a l . 

Appeal from Limestone C i r c u i t Court 
(CV-09-175) 

MOORE, Judge. 

T. Mark M a c l i n , as the a d m i n i s t r a t o r ad l i t e m f o r Ron a l d 

Leon B r o t h e r t o n , deceased, a p p e a l s from a judgment of the 

Limestone C i r c u i t C o u r t ("the t r i a l c o u r t " ) awarding damages 
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t o J u s t i n Congo on h i s c l a i m s r e s u l t i n g from a m o t o r - v e h i c l e 

a c c i d e n t i n v o l v i n g v e h i c l e s b e i n g d r i v e n by B r o t h e r t o n and 

Congo. Because we conclude t h a t the t r i a l c o u r t l a c k e d 

s u b j e c t - m a t t e r j u r i s d i c t i o n over the c l a i m s a s s e r t e d i n the 

a c t i o n , we d i s m i s s the a p p e a l . 

P r o c e d u r a l H i s t o r y 

On May 26, 2009, E r n e s t Congo, i n d i v i d u a l l y and d o i n g 

b u s i n e s s as Congo Towing, and J u s t i n Congo ( h e r e i n a f t e r 

r e f e r r e d t o c o l l e c t i v e l y as " t h e Congos") f i l e d a c o m p l a i n t 

a g a i n s t B r o t h e r t o n and a number of f i c t i t i o u s l y named 

def e n d a n t s , a l l e g i n g c l a i m s of n e g l i g e n c e and wantonness. The 

Congos a l l e g e d , among o t h e r t h i n g s , t h a t , on or about June 7, 

2007, B r o t h e r t o n had a l l o w e d the v e h i c l e he was d r i v i n g t o 

c o l l i d e w i t h the tow t r u c k J u s t i n was d r i v i n g , which tow t r u c k 

was owned by E r n e s t , d o i n g b u s i n e s s as Congo Towing; t h a t , as 

a r e s u l t of B r o t h e r t o n ' s a l l e g e d n e g l i g e n t and/or wanton 

o p e r a t i o n of h i s v e h i c l e , J u s t i n had s u f f e r e d i n j u r i e s and had 

i n c u r r e d damages; and t h a t , as a r e s u l t of B r o t h e r t o n ' s 

a l l e g e d n e g l i g e n t and/or wanton o p e r a t i o n of h i s v e h i c l e , 

E r n e s t , d o i n g b u s i n e s s as Congo Towing, had s u f f e r e d damages 
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i n the form of l o s t income as a r e s u l t of the damage t o , and 

l o s s of use o f , the tow t r u c k J u s t i n had been d r i v i n g . 

On June 26, 2009, J . Mark Debro f i l e d a " l i m i t e d 

appearance f o r f i l i n g a s u g g e s t i o n of d e a t h " on b e h a l f of 

B r o t h e r t o n , n o t i f y i n g the t r i a l c o u r t t h a t B r o t h e r t o n had d i e d 

on May 15, 2008. Debro a l s o f i l e d a " l i m i t e d appearance f o r 

purpose of c o n t e s t i n g s e r v i c e and motion t o quash," a s s e r t i n g 

t h a t B r o t h e r t o n had been a r e s i d e n t of M i s s o u r i ; t h a t , a t the 

time the summons and c o m p l a i n t were i s s u e d t o B r o t h e r t o n , no 

agent or e x e c u t o r of B r o t h e r t o n ' s e s t a t e had r e c e i v e d the 

c o m p l a i n t ; t h a t i t was unknown whether an e s t a t e had been 

opened or i f an e x e c u t o r had been a p p o i n t e d ; and, t h u s , t h a t 

s e r v i c e had been improper and the t r i a l c o u r t l a c k e d 

j u r i s d i c t i o n over the m a t t e r . Debro a l s o f i l e d a supplement 

t o h i s motion t o quash, a t t a c h i n g a copy of B r o t h e r t o n ' s death 

c e r t i f i c a t e t h e r e t o and a g a i n r e q u e s t i n g t h a t the t r i a l c o u r t 

quash the s e r v i c e on B r o t h e r t o n . Debro f i l e d an a d d i t i o n a l 

supplement t o h i s motion t o quash, a t t a c h i n g a c e r t i f i e d copy 

of B r o t h e r t o n ' s death c e r t i f i c a t e and the a f f i d a v i t of 

B r o t h e r t o n ' s daughter, Dianne B r o t h e r t o n Edwards. Edwards 

s t a t e d i n her a f f i d a v i t t h a t B r o t h e r t o n had d i e d w i t h o u t 
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l e a v i n g a known w i l l and t h a t no e s t a t e had been opened on h i s 

b e h a l f . She s t a t e d a l s o t h a t , " [ a ] t the time of 

[ B r o t h e r t o n ' s ] death, no one had been a p p o i n t e d agent, 

p e r s o n a l r e p r e s e n t a t i v e , or e x e c u t o r t o r e c e i v e s e r v i c e of any 

l a w s u i t s on h i s b e h a l f . " The t r i a l c o u r t g r a n t e d the motion 

t o quash on September 8, 2009. 

On November 9, 2009, the Congos f i l e d a motion r e q u e s t i n g 

t h a t the t r i a l c o u r t a p p o i n t T. Mark M a c l i n as the 

a d m i n i s t r a t o r ad l i t e m f o r B r o t h e r t o n ' s e s t a t e , p u r s u a n t t o 

Rule 25, A l a . R. C i v . P., and § 43-2-250, A l a . Code 1975. 

Debro f i l e d a l i m i t e d appearance t o respond t o the Congos' 

motion and t o f i l e a motion t o d i s m i s s . I n h i s response, 

Debro a s s e r t e d t h a t the Congos had not met the requirement 

under § 43-2-250 t h a t B r o t h e r t o n ' s e s t a t e be r e p r e s e n t e d 

because, he a s s e r t e d , " t h e r e i s no e s t a t e . " 

On December 11, 2009, the Congos f i l e d an amended 

c o m p l a i n t , a d d i n g P r o g r e s s i v e S p e c i a l t y I n s u r a n c e Company 

( " P r o g r e s s i v e " ) . The Congos a l l e g e d t h a t P r o g r e s s i v e had 

i s s u e d an a u t o m o b i l e - i n s u r a n c e p o l i c y t o E r n e s t Congo, t h a t 

t h a t p o l i c y c o v e r e d J u s t i n a t the time of the a c c i d e n t , and 
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t h a t t h e y were s e e k i n g damages from P r o g r e s s i v e under the 

u n i n s u r e d - m o t o r i s t p r o v i s i o n of the p o l i c y . 

On December 17, 2009, the a f f i d a v i t of L e s l i e C l a y was 

f i l e d i n the t r i a l c o u r t ; C l a y s t a t e d i n h e r a f f i d a v i t t h a t 

she worked i n the c l a i m s - l i t i g a t i o n department of S h e l t e r 

M u t u al Insurance Company ( " S h e l t e r " ) , t h a t S h e l t e r i s a 

M i s s o u r i c o r p o r a t i o n t h a t i s not l i c e n s e d t o s e l l i n s u r a n c e i n 

the S t a t e of Alabama, and t h a t B r o t h e r t o n had been i s s u e d an 

a u t o m o b i l e - i n s u r a n c e p o l i c y from S h e l t e r t h a t was i n f u l l 

f o r c e and e f f e c t on the date of the a c c i d e n t . 

On December 17, 2009, the t r i a l c o u r t e n t e r e d an o r d e r 

f i n d i n g t h a t B r o t h e r t o n had d i e d on May 10, 2008, i n the S t a t e 

of M i s s o u r i , a p p o i n t i n g T. Mark M a c l i n as the a d m i n i s t r a t o r ad 

l i t e m f o r B r o t h e r t o n ' s e s t a t e , and s u b s t i t u t i n g M a c l i n as a 

defendant i n the a c t i o n . Debro f i l e d a l i m i t e d appearance t o 

renew h i s motion t o d i s m i s s and t o seek r e v o c a t i o n of the 

t r i a l c o u r t ' s December 17, 2009, o r d e r based on h i s a s s e r t i o n 

t h a t the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n ; the 

t r i a l c o u r t d e n i e d Debro's motion on J a n u a r y 11, 2010. 

On J a n u a r y 18, 2010, P r o g r e s s i v e f i l e d an answer t o the 

Congos' amended c o m p l a i n t , a s s e r t i n g t h a t the t r u c k o p e r a t e d 
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by J u s t i n a t the time of the a c c i d e n t was not l i s t e d on 

E r n e s t ' s p o l i c y w i t h P r o g r e s s i v e and, t h u s , t h a t u n i n s u r e d -

m o t o r i s t coverage had not been c o n f i r m e d a t the time the 

answer was f i l e d . P r o g r e s s i v e a l s o f i l e d a motion demanding 

a t r i a l by j u r y . 

On F e b r u a r y 25, 2010, M a c l i n f i l e d an answer and a motion 

t o d i s m i s s , a s s e r t i n g , among o t h e r t h i n g s , t h a t no e s t a t e had 

been e s t a b l i s h e d on B r o t h e r t o n ' s b e h a l f and, t h u s , t h a t t h e r e 

was no e s t a t e t o r e p r e s e n t , t h a t the Congos had f a i l e d t o 

b r i n g s u i t a g a i n s t a v i a b l e defendant, and t h a t the t r i a l 

c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . The Congos f i l e d a 

response t o M a c l i n ' s motion t o d i s m i s s . On May 21, 2010, the 

t r i a l c o u r t d e n i e d M a c l i n ' s motion t o d i s m i s s . 

On J u l y 13, 2010, P r o g r e s s i v e f i l e d a motion t o withdraw 

from a c t i v e p a r t i c i p a t i o n i n the c a s e ; the t r i a l c o u r t g r a n t e d 

t h a t motion by a n o t a t i o n on the case-action-summary sheet on 

J u l y 15, 2010. On August 30, 2011, the t r i a l c o u r t s e t the 

case f o r a t r i a l on J a n u a r y 9, 2012. 

On December 9, 2011, M a c l i n f i l e d a motion f o r a summary 

judgment, a g a i n a s s e r t i n g the t r i a l c o u r t ' s l a c k of s u b j e c t -

m a t t er j u r i s d i c t i o n and a l s o a s s e r t i n g l a c k of p e r s o n a l 
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j u r i s d i c t i o n over B r o t h e r t o n and S h e l t e r . A t t a c h e d t o the 

summary-judgment motion was M a c l i n ' s a f f i d a v i t , i n which he 

s t a t e d t h a t the "Probate Court of Limestone County's r e c o r d s 

show t h a t an e s t a t e has never been opened f o r the l a t e R o n a l d 

Leon B r o t h e r t o n . " M a c l i n a l s o a t t a c h e d t o h i s motion the 

a f f i d a v i t of L e s l i e C l a y , who s t a t e d t h a t S h e l t e r had not 

w r i t t e n p o l i c i e s of i n s u r a n c e , a d v e r t i s e d , or employed 

i n s u r a n c e agents i n Alabama and t h a t S h e l t e r was not l i c e n s e d 

t o do b u s i n e s s i n Alabama. On December 14, 2011, the t r i a l 

c o u r t s e t M a c l i n ' s summary-judgment motion f o r a h e a r i n g on 

J a n u a r y 4, 2012. M a c l i n f i l e d a supplement t o h i s summary-

judgment motion on December 20, 2011, a t t a c h i n g the a f f i d a v i t 

of Diane M a r d i s , B r o t h e r t o n ' s daughter, who s t a t e d t h a t 

B r o t h e r t o n was a r e s i d e n t of P o t t e r s v i l l e , M i s s o u r i , t h a t a l l 

of the a u t o m o b i l e s t h a t B r o t h e r t o n had owned were p r i n c i p a l l y 

garaged i n M i s s o u r i , t h a t B r o t h e r t o n had d i e d i n M i s s o u r i 

w i t h o u t l e a v i n g a known w i l l , t h a t no e s t a t e had been opened 

on h i s b e h a l f , and t h a t , a t the time of h i s death, B r o t h e r t o n 

d i d not own any p r o p e r t y or a s s e t s i n Alabama. The Congos 

f i l e d responses t o M a c l i n ' s summary-judgment motion. 
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A j u r y t r i a l was conducted on J a n u a r y 11 and 12, 2012. 

At the c l o s e of the Congos' case, Debro, who r e p r e s e n t e d 

M a c l i n a t the t r i a l , f i l e d a motion f o r a judgment as a matter 

of law, which the t r i a l c o u r t d e n i e d . Debro renewed h i s 

motion f o r a judgment as a matter of law a t the c l o s e of a l l 

the e v i d e n c e , a g a i n a s s e r t i n g , among o t h e r t h i n g s , t h a t the 

t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n ; the t r i a l 

c o u r t d e n i e d t h a t motion. The j u r y found i n f a v o r of J u s t i n 

and awarded him $27,020 i n damages; i t found i n f a v o r of 

E r n e s t , i n d i v i d u a l l y and d o i n g b u s i n e s s as Congo Towing, but 

awarded him no damages. On J a n u a r y 18, 2012, the t r i a l c o u r t 

e n t e r e d a judgment on the j u r y ' s v e r d i c t . 

On F e b r u a r y 7, 2012, Debro f i l e d on b e h a l f of M a c l i n a 

document e n t i t l e d "defendant's a l t e r n a t i v e post-judgment 

motions," i n which he s t a t e d t h a t he was a p p e a r i n g f o r the 

l i m i t e d purposes of making a motion t o s e t a s i d e the v e r d i c t 

and the judgment e n t e r e d on the j u r y ' s v e r d i c t and f o r the 

e n t r y of an o r d e r g r a n t i n g M a c l i n ' s judgment as a matter o f 

law o r , i n the a l t e r n a t i v e , a motion f o r a new t r i a l . The 

t r i a l c o u r t e n t e r e d an o r d e r on Febr u a r y 9, 2012, t h a t , among 

o t h e r t h i n g s , d e n i e d M a c l i n ' s a l t e r n a t i v e postjudgment 
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motions. M a c l i n f i l e d h i s n o t i c e of appeal t o t h i s c o u r t on 

March 13, 2012. 

D i s c u s s i o n 

M a c l i n argues on ap p e a l t h a t the t r i a l c o u r t d i d not have 

s u b j e c t - m a t t e r j u r i s d i c t i o n i n t h i s case because, he s t a t e s , 

"appointment of an a d m i n i s t r a t o r ad l i t e m by a c i r c u i t [ c o u r t ] 

does not c r e a t e a l e g a l e n t i t y which can be sued." We do not 

reac h the m e r i t s of M a c l i n ' s argument, however, because we 

conclude t h a t the t r i a l c o u r t never o b t a i n e d j u r i s d i c t i o n over 

the cause of a c t i o n . The Congos f i l e d t h e i r c o m p l a i n t a g a i n s t 

B r o t h e r t o n on May 26, 2009. At t h a t t i m e , B r o t h e r t o n was 

deceased. P r o c e e d i n g s i n s t i t u t e d a g a i n s t an i n d i v i d u a l who i s 

deceased a t the time the a c t i o n i s f i l e d are a n u l l i t y and do 

not i n v o k e the t r i a l c o u r t ' s j u r i s d i c t i o n . A.E. v. M.C., [Ms. 

2101154, A p r i l 13, 2012] ___ So. 3d ___ , ___ ( A l a . C i v . App. 

2012). The Congos' a c t i o n a g a i n s t B r o t h e r t o n was t h e r e f o r e 

v o i d ab i n i t i o . I d . The t r i a l c o u r t had no j u r i s d i c t i o n t o 

e n t e r t a i n an amendment of the c o m p l a i n t or any f u r t h e r motions 

or p l e a d i n g s ; i t was r e q u i r e d t o d i s m i s s the a c t i o n f o r l a c k 

of s u b j e c t - m a t t e r j u r i s d i c t i o n . See Ex p a r t e Owens, 65 So. 3d 

953, 955-56 ( A l a . C i v . App. 2010). Because the Congos' 

9 



2110546 

c o m p l a i n t f a i l e d t o i n v o k e the t r i a l c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n , a l l subsequent a c t i o n s by the t r i a l c o u r t are 

v o i d . See A.E. v. M.C., So. 3d a t ("'The absence of 

s u b j e c t - m a t t e r j u r i s d i c t i o n r e n d e r s v o i d any judgment e n t e r e d 

i n the a c t i o n . ' Moore v. John Hancock L i f e I n s . Co., 876 So. 

2d 443, 448 ( A l a . 2 0 0 3 ) . " ) . See a l s o A.E., So. 3d a t 

(Moore, J . , c o n c u r r i n g i n the r e s u l t ) . "A v o i d judgment w i l l 

not s u p p o r t an a p p e a l ; an a p p e l l a t e c o u r t must d i s m i s s an 

attempted a p p e a l from such a v o i d judgment." Reed v. White, 

80 So. 3d 949, 953 ( A l a . C i v . App. 2011). We t h e r e f o r e 

d i s m i s s the a p p e a l , a l b e i t w i t h i n s t r u c t i o n s t o the t r i a l 

c o u r t t o v a c a t e i t s v o i d judgment and o r d e r s . 

APPEAL DISMISSED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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