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C o r p o r a t i o n ( " M e r r i l l L y n c h " ) , were s u b j e c t t o an a r b i t r a t i o n 

agreement and c o m p e l l i n g MTA t o a r b i t r a t e those c l a i m s . We 

r e v e r s e and remand. 

I . 

On January 21, 1994, MTA e n t e r e d i n t o a d e f e r r e d -

compensation agreement ("the DCA") w i t h i t s employee, Yvonne 

Sanders. Pursuant t o the terms of the DCA, MTA was o b l i g a t e d 

t o pay Yvonne $270,000 i n 120 e q u a l monthly i n s t a l l m e n t s 

b e g i n n i n g the month f o l l o w i n g her 50th b i r t h d a y o r , i n the 

event Yvonne d i e d b e f o r e r e a c h i n g her 50th b i r t h d a y , t o pay 

her c h i l d r e n , T i f f a n y Sanders and R o d e r i c k D e d r i c k , a t o t a l of 

$750,000 i n 120 e q u a l monthly i n s t a l l m e n t s b e g i n n i n g the month 

a f t e r her death. MTA t h e r e a f t e r o b t a i n e d a $1,000,000 l i f e -

i n s u r a n c e p o l i c y on Yvonne t o fund the death b e n e f i t p r o v i d e d 

i n the DCA i n the event i t became p a y a b l e . 

On October 22, 1999, Yvonne d i e d a t the age of 43. For 

a l l t h a t appears, MTA t h e r e a f t e r r e c e i v e d the $1,000,000 i t 

was owed under the l i f e - i n s u r a n c e p o l i c y ; however, MTA d i d not 

p r o m p t l y b e g i n making payments t o T i f f a n y and R o d e r i c k as 

c a l l e d f o r by the DCA. I n s t e a d , i t appears t h a t MTA was asked 

on b e h a l f of T i f f a n y and R o d e r i c k t o e s t a b l i s h a r a b b i t r u s t 
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t o handle the payments, presumably t o a l l o w f o r more f a v o r a b l e 

t a x t r e a t m e n t f o r T i f f a n y and R o d e r i c k . 1 A c c o r d i n g l y , MTA 

t h e r e a f t e r e x e c u t e d a t r u s t agreement w i t h Thomas W. D e d r i c k , 

S r . , T i f f a n y and R o d e r i c k ' s u n c l e and a l i c e n s e d b r o k e r 

employed by M e r r i l l Lynch, e s t a b l i s h i n g the t r u s t and 

d e p o s i t i n g i n t o i t an i n i t i a l sum of $506,450. The t r u s t 

agreement a l s o p r o v i d e d t h a t Thomas would a c t as t r u s t e e of 

the t r u s t . 

On January 18, 2001, Thomas opened a brokerage account 

( t h e working-capital-management account or " t h e WCMA a c c o u n t " ) 

w i t h M e r r i l l Lynch t o house and manage the a s s e t s of the 

t r u s t . The a c c o u n t - a u t h o r i z a t i o n form s t a t e s on i t s f a c e t h a t 

i t was e n t e r e d i n t o by M e r r i l l Lynch and "Thomas W. D e d r i c k , 

Sr. TTEE UAD 1/1/2000 by MTA, I n c . " on b e h a l f of the e n t i t y 

i d e n t i f i e d as " T r u s t — D e f e r r e d Comp[ensation] P l a n " and 

"̂A r a b b i t r u s t i s a commonly-used mechanism f o r d e f e r r e d 
compensation and d e f e r r e d t a x a t i o n , i n which ' [ f ] u n d s h e l d by 
the t r u s t are out of reach of the employer, but are s u b j e c t t o 
the c l a i m s of the employer's c r e d i t o r s i n the event of 
b a n k r u p t c y or i n s o l v e n c y . ' " K a d i l l a k v. Commissioner of  
I n t e r n a l Revenue, 534 F.3d 1197, 1201 n. 2 (9th C i r . 2008) 
( q u o t i n g In re IT Group, I n c . , 448 F.3d 661, 665 (3d C i r . 
2006)). 
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ex e c u t e d by Thomas as the t r u s t e e . 2 The a c c o u n t - a u t h o r i z a t i o n 

form a l s o p r o v i d e d t h a t Thomas agreed, on b e h a l f of the t r u s t , 

t o a l l the terms and c o n d i t i o n s of the agreement g o v e r n i n g the 

WCMA account ("the WCMA agreement") and s p e c i f i c a l l y s t a t e s 

t h a t , " i n accordance w i t h p aragraph 16 on page 9 of the WCMA 

agreement, we agree, on b e h a l f of the above named e n t i t y [the 

t r u s t ] t o a r b i t r a t e any c o n t r o v e r s i e s which may a r i s e w i t h 

[ M e r r i l l L y n c h ] . " Paragraph 16 of the WCMA agreement 

s p e c i f i c a l l y s t a t e s t h a t " [ t ] h e p a r t i e s are w a i v i n g t h e i r 

r i g h t t o seek remedies i n c o u r t , i n c l u d i n g the r i g h t t o j u r y 

t r i a l " and t h a t 

" [ t ] h e customer agrees t h a t a l l c o n t r o v e r s i e s t h a t 
may a r i s e between the customer and [ M e r r i l l L y n c h ] , 
i n c l u d i n g , but not l i m i t e d t o , those i n v o l v i n g any 
t r a n s a c t i o n or the c o n s t r u c t i o n , performance or 
bre a c h of t h i s or any o t h e r agreement between the 
customer and [ M e r r i l l L y n c h ] , whether e n t e r e d i n t o 
p r i o r t o , on or subsequent t o the date h e r e o f , s h a l l 
be d e t e r m i n e d by a r b i t r a t i o n . " 

The WCMA agreement f u r t h e r d e f i n e s "the customer" as "the 

b u s i n e s s or o r g a n i z a t i o n on whose b e h a l f the WCMA account 

a u t h o r i z a t i o n form i s s i g n e d " — i n t h i s case, the t r u s t . 

2MTA a s s e r t s , and M e r r i l l Lynch does not d i s p u t e , t h a t the 
phrase "Thomas W. D e d r i c k , Sr. TTEE UAD 1/1/2000 by MTA, I n c . " 
i s commonly u n d e r s t o o d i n t h i s c o n t e x t t o mean t h a t Thomas i s 
the " t r u s t e e " "under agreement d a t e d " 1/1/2000 by MTA. 
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That same day, Thomas a l s o e x e c u t e d a c l i e n t agreement w i t h 

M e r r i l l Lynch t h a t c o n t a i n e d a s u b s t a n t i a l l y s i m i l a r 

a r b i t r a t i o n p r o v i s i o n , the o n l y p o t e n t i a l l y r e l e v a n t 

d i f f e r e n c e b e i n g t h a t i t was between "the c l i e n t " and M e r r i l l 

Lynch. The agreement d i d not d e f i n e "the c l i e n t " ; however, 

the s i g n a t u r e b l o c k c o n t a i n e d a l i n e f o r the "Name of C l i e n t 

i f d i f f e r e n t from name of s i g n a t o r y . " T h i s l i n e was not 

f i l l e d out on the c l i e n t agreement completed by Thomas, which 

he e x e c u t e d i n h i s own name, n o t i n g h i s t i t l e as " t r u s t e e . " 

I t i s u n d i s p u t e d t h a t nobody a f f i l i a t e d w i t h MTA s i g n e d any 

documents w i t h M e r r i l l Lynch. 

I t appears t h a t , subsequent t o the c r e a t i o n of the t r u s t , 

some i n t e r m i t t e n t payments were made from the t r u s t t o T i f f a n y 

and R o d e r i c k b e f o r e payments ceased i n a p p r o x i m a t e l y October 

200 9. However, the sum t o t a l of the payments made d i d not 

e q u a l $750,000, and, on June 28, 2011, T i f f a n y and R o d e r i c k 

f i l e d an a c t i o n a g a i n s t MTA a s s e r t i n g b r e a c h - o f - c o n t r a c t and 

u n j u s t - e n r i c h m e n t c l a i m s and s e e k i n g $213,777, the amount they 

a l l e g e was s t i l l due them p u r s u a n t t o the DCA. On November 

27, 2011, MTA f i l e d a t h i r d - p a r t y c o m p l a i n t a g a i n s t Thomas and 

M e r r i l l Lynch, a s s e r t i n g c l a i m s f o r i n d e m n i f i c a t i o n and 
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a l l e g i n g b r e a c h of f i d u c i a r y duty, n e g l i g e n c e , and wantonness. 

The gravamen of those c l a i m s was d e s c r i b e d i n the t h i r d - p a r t y 

c o m p l a i n t as f o l l o w s : 

"MTA has d i s c o v e r e d t h a t [Thomas] has breached 
the t r u s t agreement and h i s o b l i g a t i o n s t h e r e u n d e r 
by among o t h e r m a t t e r s i n v e s t i n g i n p r o d u c t s which 
g i v e n the req u i r e m e n t s of the t r u s t were improper. 
S p e c i f i c a l l y , [Thomas] w i t h knowledge of the purpose 
and payout o b l i g a t i o n s of the t r u s t b reached t h i s 
t r u s t by f a i l i n g t o abide by the payment schedu l e 
and by c h o o s i n g t o i n v e s t i n p r o d u c t s which caused 
unnecessary l o s s of income t o the t r u s t . I n s t e a d of 
ch o o s i n g an investment approach which c o u l d have 
a c h i e v e d the g o a l s and purposes of the t r u s t , 
[Thomas], through h i s a c t s or o m i s s i o n s or a 
co m b i n a t i o n of b o t h breached the t r u s t . Moreover, 
[Thomas] breached the t r u s t agreement by f a i l i n g t o 
r e p o r t the payments made from the t r u s t as income 
and f a i l e d t o p r o v i d e the n e c e s s a r y t a x statement t o 
MTA." 

On Febr u a r y 3, 2012, M e r r i l l Lynch moved the t r i a l c o u r t 

to compel a r b i t r a t i o n of MTA's c l a i m s a g a i n s t i t p u r s u a n t t o 

the a r b i t r a t i o n p r o v i s i o n s i n the a c c o u n t - a u t h o r i z a t i o n form, 

the WCMA agreement, and the c l i e n t agreement. MTA opposed 

t h a t motion, a r g u i n g t h a t i t was not a p a r t y t o those 

c o n t r a c t s , and, f o l l o w i n g a h e a r i n g on the m a t t e r , b o t h 

M e r r i l l Lynch and MTA s u b m i t t e d a d d i t i o n a l b r i e f s i n sup p o r t 

of t h e i r p o s i t i o n s . On March 29, 2012, the t r i a l c o u r t 

g r a n t e d M e r r i l l Lynch's motion t o compel a r b i t r a t i o n and 
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d i s m i s s e d MTA's t h i r d - p a r t y c l a i m s a g a i n s t M e r r i l l Lynch. 

MTA's subsequent motion t o a l t e r , amend, or v a c a t e the t r i a l 

c o u r t ' s o r d e r was d e n i e d on A p r i l 30, 2012, and MTA t h e r e a f t e r 

f i l e d a t i m e l y n o t i c e of appeal t o t h i s C o u r t . 

I I . 

The s t a n d a r d of r e v i e w we a p p l y t o an o r d e r g r a n t i n g a 

motion t o compel a r b i t r a t i o n i s w e l l s e t t l e d : 

"We conduct a de novo r e v i e w of a t r i a l c o u r t ' s 
o r d e r c o m p e l l i n g a r b i t r a t i o n . Smith v. Mark Dodge,  
I n c . , 934 So. 2d 375, 378 ( A l a . 2006). 

"'The p a r t y s e e k i n g t o compel a r b i t r a t i o n 
must f i r s t prove b o t h t h a t a c o n t r a c t 
c a l l i n g f o r a r b i t r a t i o n e x i s t s and t h a t the 
c o n t r a c t e v i d e n c e s a t r a n s a c t i o n i n v o l v i n g 
i n t e r s t a t e commerce Once t h i s showing 
has been made, the burden then s h i f t s t o 
the nonmovant t o show t h a t the c o n t r a c t i s 
e i t h e r i n v a l i d or i n a p p l i c a b l e t o the 
c i r c u m s t a n c e s p r e s e n t e d . ' 

"Smith, 934 So. 2d a t 378." 

R i t t e r v. Grady Auto. Group, I n c . , 973 So. 2d 1058, 1060-61 

( A l a . 2007). N e i t h e r MTA nor M e r r i l l Lynch d i s p u t e s t h a t the 

i d e n t i f i e d c o n t r a c t s c o n t a i n i n g a r b i t r a t i o n p r o v i s i o n s — the 

a c c o u n t - a u t h o r i z a t i o n form, the WCMA management agreement, and 

the c l i e n t agreement — i n v o l v e i n t e r s t a t e commerce; 

t h e r e f o r e , the o n l y i s s u e b e f o r e t h i s C ourt i s whether MTA, 
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which i s not a s i g n a t o r y t o those c o n t r a c t s , s h o u l d be bound 

by those c o n t r a c t s . 

I I I . 

In Custom Performance, I n c . v. Dawson, 57 So. 3d 90, 97 

( A l a . 2010), t h i s Court noted t h a t a r b i t r a t i o n i s a m a t ter of 

c o n t r a c t and, a c c o r d i n g l y , t h a t a c o u r t cannot r e q u i r e a p a r t y 

t o a r b i t r a t e c l a i m s the p a r t y has not p r e v i o u s l y agreed t o 

a r b i t r a t e . Hence, the g e n e r a l r u l e t h a t "'"a n o n s i g n a t o r y t o 

an a r b i t r a t i o n agreement cannot be f o r c e d t o a r b i t r a t e [ i t s ] 

c l a i m s . " ' " I d . ( q u o t i n g Edward D. Jones & Co. v. V e n t u r a , 907 

So. 2d 1035, 1042 ( A l a . 2005), q u o t i n g i n t u r n Cook's Pest  

C o n t r o l , I n c . v. B o y k i n , 807 So. 2d 524, 526 ( A l a . 2001)). 

N e v e r t h e l e s s , we d i d r e c o g n i z e two e x c e p t i o n s t o t h i s g e n e r a l 

r u l e . 3 The f i r s t i s the t h i r d - p a r t y - b e n e f i c i a r y e x c e p t i o n , 

3We a l s o noted i n Custom Performance t h a t a n o n s i g n a t o r y 
t o an a r b i t r a t i o n agreement may compel a s i g n a t o r y t o t h a t 
agreement t o a r b i t r a t e c l a i m s "'where a r b i t r a b l e and 
n o n a r b i t r a b l e c l a i m s are so c l o s e l y r e l a t e d t h a t the p a r t y t o 
a c o n t r o v e r s y s u b j e c t t o a r b i t r a t i o n i s e q u i t a b l y estopped t o 
deny the a r b i t r a b i l i t y of the r e l a t e d c l a i m . ' " 57 So. 3d at 
99 ( q u o t i n g Conseco F i n . Corp. v. Sharman, 828 So. 2d 890, 893 
( A l a . 2 001)). However, t h i s " i n t e r t w i n i n g - c l a i m s d o c t r i n e " 
does not p r o v i d e an e x c e p t i o n t o the g e n e r a l r u l e t h a t a 
n o n s i g n a t o r y t o an a r b i t r a t i o n agreement w i l l not be f o r c e d t o 
a r b i t r a t e i t s c l a i m s because the d o c t r i n e can be a s s e r t e d o n l y 
by a n o n s i g n a t o r y a g a i n s t a s i g n a t o r y and not v i c e v e r s a . See 
Ex p a r t e Tony's Towing, I n c . , 825 So. 2d 96, 97 ( A l a . 2002) 
( e x p l a i n i n g the r a t i o n a l e f o r a l l o w i n g o n l y n o n s i g n a t o r i e s t o 
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which p r o v i d e s t h a t "[a] n o n s i g n a t o r y can be bound t o an 

a r b i t r a t i o n agreement i f 'the c o n t r a c t i n g p a r t i e s i n t e n d e d , 

upon e x e c u t i o n of the c o n t r a c t , t o bestow a d i r e c t , as opposed 

t o i n c i d e n t a l [ , ] b e n e f i t upon the t h i r d p a r t y . ' " Custom  

Performance, 57 So. 3d a t 97 ( q u o t i n g Dunning v. New England  

L i f e I n s . Co., 890 So. 2d 92, 97 ( A l a . 2003)). The second 

e x c e p t i o n i s c l o s e l y r e l a t e d and p r o v i d e s t h a t a n o n s i g n a t o r y 

t o a c o n t r a c t h a v i n g an a r b i t r a t i o n agreement w i l l be t r e a t e d 

as a t h i r d - p a r t y b e n e f i c i a r y of the c o n t r a c t r e g a r d l e s s of 

whether the n o n s i g n a t o r y meets the l e g a l d e f i n i t i o n of a 

t h i r d - p a r t y b e n e f i c i a r y "when he or she a s s e r t s l e g a l c l a i m s 

t o e n f o r c e r i g h t s or o b t a i n b e n e f i t s t h a t depend on the 

e x i s t e n c e of the c o n t r a c t t h a t c o n t a i n s the a r b i t r a t i o n 

agreement." Custom Performance, 57 So. 3d a t 98 (emphasis 

o m i t t e d ) . T h i s e x c e p t i o n i s r e f e r r e d t o as the e q u i t a b l e -

e s t o p p e l e x c e p t i o n because of the i n e q u i t y t h a t would r e s u l t 

i f a p a r t y were a l l o w e d t o s i m u l t a n e o u s l y c l a i m the b e n e f i t s 

of a c o n t r a c t w h i l e r e p u d i a t i n g i t s burdens and c o n d i t i o n s . 

In the i n s t a n t case, M e r r i l l Lynch has argued t o b o t h the 

t r i a l c o u r t and t h i s C ourt t h a t MTA s h o u l d be r e q u i r e d t o 

a s s e r t the i n t e r t w i n i n g - c l a i m s d o c t r i n e ) . 
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a r b i t r a t e i t s c l a i m s a g a i n s t M e r r i l l Lynch based on the 

e q u i t a b l e - e s t o p p e l e x c e p t i o n . MTA argues t h a t i t has a s s e r t e d 

o n l y t o r t c l a i m s a g a i n s t M e r r i l l Lynch and t h a t i t a c c o r d i n g l y 

would be i n a p p r o p r i a t e t o a p p l y the e q u i t a b l e - e s t o p p e l 

e x c e p t i o n because MTA i s not s u i n g t o e n f o r c e a c o n t r a c t w h i l e 

s i m u l t a n e o u s l y d i s c l a i m i n g a c o n t r a c t u a l p r o v i s i o n r e q u i r i n g 

the a r b i t r a t i o n of such c l a i m s . As an i n i t i a l m a t t e r , we note 

t h a t t h i s Court has on some p r e v i o u s o c c a s i o n s a p p l i e d the 

e q u i t a b l e - e s t o p p e l e x c e p t i o n t o r e q u i r e the a r b i t r a t i o n of 

c l a i m s a s s e r t e d by a n o n s i g n a t o r y t o a c o n t r a c t c a l l i n g f o r 

a r b i t r a t i o n even when the n o n s i g n a t o r y ' s c l a i m s sound i n t o r t . 

See, e.g., Olshan Found. R e p a i r Co. of M o b i l e , LP v. S c h u l t z , 

64 So. 3d 598, 609 ( A l a . 2010), i n which t h i s C ourt h e l d t h a t 

a n o n s i g n a t o r y p l a i n t i f f ' s n e g l i g e n c e and wantonness c l a i m s 

were n e v e r t h e l e s s dependent on c o n t r a c t s c o n t a i n i n g 

a r b i t r a t i o n p r o v i s i o n s e x e c u t e d by the n o n s i g n a t o r y 

p l a i n t i f f ' s husband. Indeed, i n Olshan we h e l d t h a t a f a c t u a l 

d e t e r m i n a t i o n must be made i n each case t o determine whether 

a n o n s i g n a t o r y ' s c l a i m s , though at l e a s t n o m i n a l l y t o r t 

c l a i m s , depend upon the e x i s t e n c e of a r e l a t e d c o n t r a c t 

c o n t a i n i n g an a r b i t r a t i o n p r o v i s i o n . 64 So. 3d a t 609. 
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N e v e r t h e l e s s , i n t h i s case i t i s u l t i m a t e l y unnecessary f o r us 

t o conduct t h a t i n q u i r y because, even i f we were t o conclude 

t h a t MTA's c l a i m s a g a i n s t M e r r i l l Lynch were dependent on one 

of the i d e n t i f i e d c o n t r a c t s c o n t a i n i n g an a r b i t r a t i o n 

p r o v i s i o n , none of those a r b i t r a t i o n p r o v i s i o n s are broad 

enough t o encompass t h i s d i s p u t e . 

In Cook's, a p e s t - c o n t r o l company moved the t r i a l c o u r t 

t o r e q u i r e a p a t i e n t i n a h o s p i t a l who was b i t t e n by f i r e ants 

w h i l e i n the h o s p i t a l t o a r b i t r a t e her c l a i m s a g a i n s t the 

p e s t - c o n t r o l company based on an a r b i t r a t i o n p r o v i s i o n i n the 

c o n t r a c t between the h o s p i t a l and the p e s t - c o n t r o l company. 

807 So. 2d a t 525. The t r i a l c o u r t d e n i e d the motion, and, on 

a p p e a l , t h i s C ourt a f f i r m e d t h a t d e c i s i o n , d e c l i n i n g t o a p p l y 

the t h i r d - p a r t y - b e n e f i c i a r y or e q u i t a b l e - e s t o p p e l e x c e p t i o n 

and n o t i n g t h a t , "under the f a c t s of t h i s p r e s e n t case, i t 

appears [the n o n s i g n a t o r y h o s p i t a l - p a t i e n t p l a i n t i f f ] r e l i e s 

on t h e o r i e s of r e c o v e r y t h a t do not depend upon the e x i s t e n c e 

of the c o n t r a c t . " 807 So. 2d at 527. However, the Court 

f u r t h e r e x p l a i n e d t h a t the narrow scope of the a r b i t r a t i o n 

p r o v i s i o n i n the c o n t r a c t between the p e s t - c o n t r o l company and 
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the h o s p i t a l a l s o p r e c l u d e d e n f o r c i n g t h a t p r o v i s i o n a g a i n s t 

the p l a i n t i f f , s t a t i n g : 

"The narrow scope of the a r b i t r a t i o n agreement 
s e r v e s as an independent b a s i s f o r a f f i r m i n g the 
t r i a l c o u r t ' s o r d e r d e n y ing [the p e s t - c o n t r o l 
company's] motion t o compel a r b i t r a t i o n of [the 
p l a i n t i f f ' s ] c l a i m s a g a i n s t [the p e s t - c o n t r o l 
company]. The t e x t of the a r b i t r a t i o n c l a u s e l i m i t s 
i t s a p p l i c a t i o n t o d i s p u t e s a r i s i n g between [the 
p e s t - c o n t r o l company] and the 'customer' ([the 
h o s p i t a l ] ) . ... T h i s Court has h e l d t h a t a 
n o n s i g n a t o r y cannot r e q u i r e a r b i t r a t i o n of a c l a i m 
by the s i g n a t o r y a g a i n s t the n o n s i g n a t o r y when the 
scope of the a r b i t r a t i o n agreement i s l i m i t e d t o the 
s i g n a t o r i e s themselves. See Southern Energy Homes,  
Inc. v. Gary, 774 So. 2d 521 ( A l a . 2000). Here, a 
s i g n a t o r y ( [ t h e p e s t - c o n t r o l company]) i s t r y i n g t o 
r e q u i r e a r b i t r a t i o n by a n o n s i g n a t o r y ( [ t h e 
p l a i n t i f f ] ) , where the scope of the a r b i t r a t i o n 
agreement can be r e a d as b e i n g l i m i t e d t o d i s p u t e s 
between [the p e s t - c o n t r o l company] and [the 
h o s p i t a l ] . We have r e c o g n i z e d t h a t the r u l e 
r e q u i r i n g t h a t a c o n t r a c t be c o n s t r u e d most s t r o n g l y 
a g a i n s t the p a r t y who d r a f t e d i t a p p l i e s t o an 
agreement t o a r b i t r a t e . See Homes of Legend, In c .  
v. McCollough, 776 So. 2d 741 ( A l a . 2000) . We 
conclude t h a t [the p e s t - c o n t r o l company] i s 
a t t e m p t i n g t o e n f o r c e the c l a u s e beyond i t s scope, 
and the motion t o compel a r b i t r a t i o n f a i l s f o r t h i s 
r e a s o n . " 

807 So. 2d a t 527. See a l s o P o r t e r C a p i t a l Corp. v. Thomas, 

[Ms. 2101203, August 3, 2012] So. 3d , ( A l a . C i v . 

App. 2012) ( h o l d i n g t h a t an a r b i t r a t i o n agreement l i m i t e d t o 

d i s p u t e s between " l e n d e r " and "borrower" was not s u s c e p t i b l e 

t o an i n t e r p r e t a t i o n t h a t would have the agreement cover a 
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d i s p u t e between the l e n d e r and the borrower's s h a r e h o l d e r or 

the l e n d e r and the borrower's g u a r a n t o r ) , and Ex p a r t e Stamey, 

776 So. 2d 85, 90-91 ( A l a . 2000) (comparing l i m i t i n g 

a r b i t r a t i o n p r o v i s i o n a p p l y i n g t o " ' a l l d i s p u t e s and 

c o n t r o v e r s i e s of e v e r y k i n d between buyer and s e l l e r a r i s i n g 

out of or i n c o n n e c t i o n w i t h [ t h i s t r a n s a c t i o n ] ' " w i t h 

b r o a d e r n o n l i m i t i n g p r o v i s i o n a p p l y i n g t o " ' [ a ] l l d i s p u t e s , 

c l a i m s or c o n t r o v e r s i e s a r i s i n g from or r e l a t i n g t o t h i s 

C o n t r a c t or the r e l a t i o n s h i p s which r e s u l t from t h i s 

C o n t r a c t ' " (some emphasis o m i t t e d ) ) . 

In the i n s t a n t case, the a r b i t r a t i o n p r o v i s i o n s i n the 

i d e n t i f i e d c o n t r a c t s are b r o a d i n the sense t h a t they a p p l y t o 

"any c o n t r o v e r s i e s " and " a l l c o n t r o v e r s i e s , " but narrow i n the 

sense t h a t t h e y a p p l y o n l y t o c o n t r o v e r s i e s between "the 

p a r t i e s , " "the customer" and M e r r i l l Lynch, or "the c l i e n t " 

and M e r r i l l Lynch. The c o n t r a c t s c o n t a i n i n g the a r b i t r a t i o n 

p r o v i s i o n s do not d e f i n e the terms "the customer" or "the 

c l i e n t " i n such a way t h a t would encompass MTA, and a l t h o u g h 

M e r r i l l Lynch argues t h a t MTA i s e f f e c t i v e l y a p a r t y t o the 

c o n t r a c t s c o n t a i n i n g the a r b i t r a t i o n p r o v i s i o n s because i t was 

a p a r t y t o the DCA and the g r a n t o r of the t r u s t , we d i s a g r e e . 
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R e g a r d l e s s of MTA's inv o l v e m e n t i n e s t a b l i s h i n g or f u n d i n g the 

t r u s t , i t i s n e i t h e r the t r u s t nor the t r u s t e e and i s 

a c c o r d i n g l y a n o n s i g n a t o r y t o the c o n t r a c t s and can be h e l d 

s u b j e c t t o the a r b i t r a t i o n p r o v i s i o n s o n l y as s e t f o r t h s u p r a . 

See a l s o P o r t e r C a p i t a l Corp., So. 3d a t ( a r b i t r a t i o n 

agreement e n t e r e d i n t o by borrower d i d not a p p l y t o borrower's 

s h a r e h o l d e r or borrower's g u a r a n t o r ) . Thus, r e g a r d l e s s of 

whether the t h i r d - p a r t y - b e n e f i c i a r y or e q u i t a b l e - e s t o p p e l 

e x c e p t i o n might o t h e r w i s e a p p l y , the narrow scope of the 

a r b i t r a t i o n p r o v i s i o n s i n the a c c o u n t - a u t h o r i z a t i o n form, the 

WCMA agreement, and the c l i e n t agreement p r e c l u d e s t h i s Court 

from r e q u i r i n g MTA t o a r b i t r a t e i t s t h i r d - p a r t y c l a i m s a g a i n s t 

M e r r i l l Lynch. The t r i a l c o u r t a c c o r d i n g l y e r r e d by g r a n t i n g 

M e r r i l l Lynch's motion t o compel a r b i t r a t i o n . 

IV. 

A f t e r T i f f a n y and R o d e r i c k sued MTA a l l e g i n g t h a t i t had 

f a i l e d t o f u l f i l l i t s o b l i g a t i o n s under the DCA i t had e n t e r e d 

i n t o w i t h t h e i r deceased mother, MTA a s s e r t e d t h i r d - p a r t y 

c l a i m s a g a i n s t Thomas and M e r r i l l Lynch a l l e g i n g , e s s e n t i a l l y , 

t h a t Thomas had mismanaged funds MTA had p l a c e d i n t o a t r u s t 

e s t a b l i s h e d on b e h a l f of T i f f a n y and R o d e r i c k . The t r i a l 
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c o u r t s u b s e q u e n t l y e n t e r e d an o r d e r g r a n t i n g M e r r i l l Lynch's 

motion t o compel MTA t o a r b i t r a t e i t s c l a i m s a g a i n s t M e r r i l l 

Lynch on the b a s i s of a r b i t r a t i o n p r o v i s i o n s i n m u l t i p l e 

c o n t r a c t s Thomas had ex e c u t e d w i t h M e r r i l l Lynch on b e h a l f of 

the t r u s t and d i s m i s s i n g MTA's t h i r d - p a r t y c l a i m s a g a i n s t 

M e r r i l l Lynch. We now r e v e r s e t h a t o r d e r , h o l d i n g t h a t MTA 

was not a s i g n a t o r y t o those c o n t r a c t s and t h a t the scope of 

the a r b i t r a t i o n p r o v i s i o n s i n those c o n t r a c t s i s too narrow t o 

encompass d i s p u t e s between M e r r i l l Lynch and o t h e r e n t i t i e s 

not a p a r t y t o those c o n t r a c t s . The cause i s a c c o r d i n g l y 

remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Malone, C.J., and P a r k e r , Shaw, and Wise, J J . , concur. 
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