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Effective Appellate Brief Writing
Whatever Does Not Help, Hurts

By David G. Wirtes, Jr 2

Understand Your Audience

Beforewe delveinto practical advice, first considerthe
workloads of Alabama’s appellate jurists. Understanding
the sheer volume of each judge's required reading helps
illuminate why clarity, conciseness, and thoroughness of
research are so very critical to their perceptions of your
appellate brief and of you as an appellate advocate.

For the fiscal year ending September 30, 2024, the
Supreme Court of Alabama reported 916 filings, 978 dis-
positions, and 330 cases pending. The workloads of each
justice is staggering:
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Comparatively, the Alabama Court of Civil Appeals
reported a total caseload of 1501 cases divvied up
among that Court’s five judges for the fiscal year ending
September 30, 2023.

Professor Joi Montiel Christoff, formerly a law clerk
and then staff attorney for former Alabama- Supreme
Court Associate Justice Harold See, noted that each jus-
tice of our Supreme Court is tasked with the equivalent
of reading and analyzing The Bible and War and Peace
twenty times each year.3

it follows that when appellate judges handle hun-
dreds of cases each year, any brief that is disorganized,
too verbose, or fails to provide a clear legal roadmap im-
poses a substantial burden on overworked judges (and
their staff attorneys and law clerks). One of the over-
arching themes in appellate brief writing is that counsel

should strive to “spare the judge the necessity of engag-
ing in any work, mental or physical" This does not mean

you should omit the rigorous research and analysis; it
means you should do the heavy lifting so the appellate
Jjudges and their staffers will not have to.

When Preparation for an Appeal Should Begin

Appellate advocacy is often perceived as an after-
thought, something not to be considered until after the
trial lawyer is fortunate to win a favorable verdict. This is a
fundamental mistake. Successful appellate advocacy re-
quires planning, strategic thinking and careful preserva-
tion of issues from the very inception of the case. Failure
to do so leaves you vulnerable to missed opportunities,
waived arguments and frustrated appellate judges. Often,
the seeds of an appellate victory or defeat are sown in the
earliest phases of a case.

Before filing the complaint, work with the trial team to
evaluate whether the case is worth taking or defending.




Discuss how each element of your causes of action willbe
explored in discovery and then proven at trial. Anticipate
potential discovery squabbles, evidentiary obstacles and
procedural hurdles and plan how you will handle them
if they arise. Seasoned appellate advocates insist upon
participating at every phase of litigation.s

Outline legal theories that position your case for an
ultimate win, not merely short-term victories in pretrial
motions. Share that research with the trial lawyers and let
them work on creating the appropriate record to prevail in
the event of mandamus or an appeal. If you believe a cer-
tain statutory or constitutional argument will be pivotal,
begin researching that argument immediately and devel-
op a record that will support your position in the event of
mandamus or an appeal.

During trial, the appellate advocate focuses on pre-
serving issues and creating a complete record while trial
counsel concentrates on fact presentation and persua-
sion. Properly preserving issues is not a mere academic
exercise, it is a fundamental requirement. Far too often,
appellate issues are lost because a party never pre-
sented the argument to the trial court or did not obtain
a clear adverse ruling to appeal from. Remember, as the
Alabama appellate courts repeatedly emphasize, an is-
sue not properly preserved is typically deemed waived
or not preserved for appellate review.® To put it bluntly,
if you fail to timely raise arguments in the trial court and
obtain rulings on those issues, you can expect the appel-
late courts to decline to consider them.

After a verdict or judgment, appellate lawyers' insight
and familiarity with appellate standards and procedures
become essential for post-trial motions and defending or
attacking the judgement.

Your mission is to assist the appellate court in reaching
the correct result required by application of the law to
the facts.

This mission-driven perspective is championed by
numerous judges and legal scholars, including, for ex-
ample, late Chief Judge John C. Godbold of the former
Fifth Circuit Court of Appeals, who wrote in Twenty Pages
and Twenty Minutes - Effective Advocacy on Appeal.

Judges need all the help they can get in identify-

ing and understanding the issues, legal and fac-

tual, and reaching the right answer. They are nei-

ther all-wise nor all-seeing. Whether in his library

or on the bench, the judge is trying with every

ounce of his capacity to traverse the path from

issue to answer. Every intellectual pore is open to
receive health and guidance from what the law-
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yers say and write. That guidance is most telling
when there is a minimum of artificial obstacles
and irrelevant diversions that impede commu-
nication. Unfortunately, lawyers erect obstacles
in their own paths that impede the processes of
informing and persuading the court and obstruct
the judge’s progress from issue to answer.”

The path to providing that guidance is to remove “ob-
stacles” from your brief. The obstacles Judge Godbold
mention include disorganized arguments, sloppy lan-
guage, incomplete authority, and needless forays into
matters irrelevant to the disposition of the issues.

When you prepare your appellate brief with the goal
of making each appellate judge’s job easier, you elevate
your chances of prevailing on appeal.

Rule 28 and the Structure of an Appellate Brief
Rule 28 of the Alabama Rules of Appellate Procedure
provides the essentials for an appellate brief. Think of
each subsection as a rung on a ladder, each rung essen-
tial to get you and the court to the next step. The rule
is comprehensive, covering everything from a statement
regarding oral argument to the arrangement of the argu-
ment itself Remember, conformance with these rules
isn't optional, it's mandatory. The consequences of non-
compliance can be severef Ned Miltenberg, Managing
Partner of the National Legal Scholars Law Firm, P.C.. em-
phasizes the importance of strictly following the Rules of
Appellate Procedure:
In order to reduce their workload, appellate judg-
es frequently take every opportunity — and often
command their clerks to research every device
- to dismiss appeals without reaching the merits.
For example, judges and their staffs comb briefs
and appellate records to find a basis .. to decline
decision due to procedural default or to shunt
the case onto a summary track to a decision ren-
dered without oral argument.®
Below is a practical breakdown of the rule's key ele-
ments:
1. Rule 28(a)1) - Statement Regarding Oral
Argument
This should be a short statement indicating
whether oral argument is desired. More than
mere boilerplate, it is an opportunity for advoca-
cy at the outset. Some practitioners use it to give
the appellate court a taste of the merits, demon-
strating why oral argument is helpful—thus sub-
tly previewing the strengths of their case. It also
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does not count against your word limitations, so it
can be used to plant seeds in the judges’ minds
without cost against the required sections your
brief must contain,

Rule 28(a)(2) - Table of Contents

A disorganized brief is a burden, Your table of
contents (with page references to each section,
heading, or subheading) not only guides the
reader but also reveals the structure and clarity
of your legal analysis. If a judge can glean your
entire argument’s flow from the table of contents,
you have done your job well.

Professor Christoff provides guidance for drafting
a productive table of contents:

First, use concise, persuasive headings. In an or-
ganized brief, the headings and sub-headings
reflect a logical structure of the argument. If the
Judge read only your headings and sub-headings,
he should be able to see what you are asking for,
as well as the logical structure of your argument.
Headings and sub-headings should state legal
positions in sentence form, instead of merely la-
beling the topic of the section. Good headings
‘explain where the brief is going and provide sign-
posts along the way. Each heading should ‘bring
you closer to the finish line! For the headings to
be effective, they should be clear and concise.
Take time to revise them after completing the
body of the argument.»

Rule 28(a)3) - Statement of Jurisdiction

This section is straightforward but important.
Cite the statutory basis for the appellate court's
Jurisdiction, most often in civil litigation such
as Ala. Code §§ 12-2-7, 12-3-9, or 12-3-10. Also
demonstrate that your appeal was timely filed.
Demonstrating early that the appellate court has
proper jurisdiction is a matter of credibility.

Rule 28(a)(4) - Table of Authorities

This table lists each case, statute, and rule you
cite, including the specific pages in your brief
where the authorities appear. A thorough table
of authorities signals careful research and mas-
tery of the issues. When judges see an organized,
well-cited table, they are more inclined to trust
that the arguments are well-researched and thor-
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ough.

Rule 28(a)(5) - Statement of the Case
Summarize what happened at the trial court level
accurately, referencing the record. Identify the
adverse rulings that are the subject of your ap-
peal and cite their location in the record. This is
not a place for argumentation. It is a concise nar-
rative of the procedural history and how the ap-
peal arrived at its present posture.

. Rule 28(a)(6) - Statement of the Issues

List the specific issues presented for review. Less
is often more. When you are the appellant or pe-
titioner, argue the fewest number of issues pos-
sible. As Judge Godbold observed, multiplying
issues “dilutels] and weakenls] a good case and
will not save a bad one"2 If you have three strong
issues, do not bury them under seven weaker
ones. Be selective, disciplined and strategic.

Rule 28(a)(7) - Statement of the Facts

Provide a “full statement of the facts relevant to
the issues presented," referencing the record as
required. Persuasively tell the story but do so
with absolute accuracy and honesty. Do not ig-
nore unfavorable facts, address them. Keep your
factual narrative short. Overloading the court with
unnecessary details only distracts from your key
points.

Judge Godbold states:

"Every appellate advocate must state facts and
law candidly and accurately. This is an uncom-
promising absolute. ‘The mark of really able ad-
vocacy is the ability to set forth the facts most
favorably within the limits of utter and unswerv-
ing accuracy. Every sentence must shine with the
whole truth. Even when it has been misled the
court may find the correct path, but the attorney
who is inaccurate or less than candid interferes
with the objective of persuasion. He comes to the

.court saying ‘please believe me and be persuad-

ed. If it is revealed that what he says or writes
cannot be believed, he forfeits the confidence
which he seeks to create. The court's distrust of
him may taint his next appeal as well"=

. Rule 28(a)8) - Statement of the Standard of

Review



The standard of review is crucial because it
frames how the appellate court must evaluate
your legal contentions. Is it de novo, an “abuse of
discretion," or “clearly erroneous findings of fact™?
Provide a concise statement here, reserving ex-
tended discussion for your Argument section if
necessary. Summarizing the standard of review
signals to the court the lens through which your
issues must be viewed.

Former Chief Judge Emeritus of the United States of Court
of Appeals from the Third Circuit, Ruggero J. Aldisert,
wrote about the standard of review this way.

Standards of review are critically important in ef-
fective advocacy. In large part, they determine
the power of the lens through which the appellate
court may examine a particular issue in a case.
The error that may be a ground for reversal under
one standard of review may be insignificant under
another. It does not matter what you ask the court
to do on appeal if the court cannot jump the hur-
dle imposed by the standard of review. You must
craft your brief on appeal to reflect the proper
standard and to show why, under that standard,
your client deserves to win. If your appeal raises
more than one issue, then you should state the
standard of review for each point.*

9. Rule 28(a)(9) - Summary of the Argument
Typically no more than two to five pages, it should
present a succinct condensation of your argu-
ment. Some judges read the summary first, so
clarity here is paramount. Present your key points
plainly, anticipating that the reader has not yet re-
viewed the record or your argument in detail. We
often wait until the entire brief is nearly finished
before then attempting to craft a succinct but
forceful summary of the argument.

Professor Christoff writes:
As the brief writer, you probably will write the
summary of the argument last, but a judge may
read it first - before he reads the argument. Thus,
the challenge for you as the writer is to write the
summary so that it is clear and understandable to
a judge who has not yet read your argument sec-
tion. One trick is to set aside your brief for a few
days. and write your summary after you have not
looked at your argument for a while. You are less
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likely to write it in a way that assumes familiarity
with the argument section.’s

10. Rule 28(a)}(10) ~ Argument
“The heart of any appellate brief is the argument,
the requirements of which are governed by Rule
28(a)(10). It is well settled that this court will not
consider issues for which no legal arguments are
developed and for which no authority is offered to
support the appellant's contentions.”® Put differ-
ently, an argument without authoritative support
is no argument at all.
[IIt is not the court’s role to perform legal
research for an appellant. When an ap-
pellant fails to support his arguments with
any legal authority, this Court will not ad-
dress those arguments. Therefore, a well-
crafted brief should focus on thoughtful
legal arguments, thoroughty researched,
and presented in a civiltone.¥

Provide pinpoint citations, follow The Bluebook or
ALWD standards, and do not rely on appellate judges
and their staff to do your research for you,

Appellate courts expect professionalism, collegiality,
and focus on legal issues, not personal jabs or ad homi-
nem attacks. The Alabama Supreme Court has decried
attorneys who used appellate filings or rehearing appli-
cations as "bully pulpitlsl” to vent personal frustrations.*®

For example, in Prudential Ballard Realty Co. v.
Weatherly, the court described how counsel’s baseless
accusations of impropriety reflected a “dangerous meth-
od of appellate advocacy.® The Court stated that such
“childish behavior is uncivil and beneath the members of
a professional bar association.”®

11. Rule 28(a)(11) - Conclusion

End with a crisp, direct statement of the relief
sought. If you are the Appellant, you might say,
“For these reasons, Appellant respectfully re-
quests that the judgment below be reversed
and the case remanded for further proceedings
consistent with this Court’s opinion.” If you are the
Appellee, a simple “The judgment should be af-
firmed" may suffice. State your requested relief
and then stop.

12. Rule 28(a)(12) - Certificate of Service
Provide the names and addresses of all counsel
(or pro se parties) upon whom the brief has been
served as required by Rule 31(b).
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13. Rule 28(b) - Brief of the Appellee/Respondent
Importantly, Rule 28(b) clarifies that the Appellee’s
brief should conform to these same require-
ments, except the Appellee need not supply ju-
risdictional statements or statements of the case,
issues, facts, or standards of review, unless dis-
satisfied with how the Appellant handied them.

Careful, thorough, purpose-driven editing is the hall-
mark of effective appellate writing. The process of refining
each word, phrase, and sentence to ensure clarity is not
merely an exercise in stylistic preference; rather, it is the
linchpin of persuasive advocacy. Indeed, the difference
between a muddled argument and a concise, impactful
one often rests on the writer's willingness to strip away
extraneous language and communicate in plain English.

Senior United States Court of Appeals Judge for the
Eleventh Circuit, Joel Dubina, wrote: .

“[Plainstaking and thoughtful editing is essential to
precise writing. This means going over the brief, sen-
tence by sentence, and eliminating the surplusage.
A sound brief is the reflection of a logical process of
reasoning from premises through principles to con-
clusions. Good organization will be like a road map
to the judges, enabling them to follow from the be-
ginning to the end without getting lost. Unfortunately,
many lawyers engage in poor organization before be-
ginning to write."

By embracing a disciplined approach to drafting and
organization, lawyers can present courts with a stream-
lined path from the initial premises to the final conclu-
sions, thereby focusing judicial attention on the merits of
the case rather than on the mechanics of the brief.

Word Limits and Formatting
The Alabama Rules of Appellate Procedure impose
strict formatting, word count, and pagination require-
ments for briefs, reflecting the appellate court’s expecta-
tions of precision and compliance in legal submissions.
Ala. R. App. P. 28 (1) provides:
Except in cases in which the death penalty has been
imposed, a principal brief may not exceed 14,000
words (70 pages for a principal brief filed pro se), and
a reply brief may not exceed 7,000 words (35 pages
for a reply brief filed pro se). The word or page limita-
tion applies to all portions of the brief beginning with
the statement of the case, including headings, foot-
notes, and quotations, but excepting the cover page,
a statement regarding oral argument, a table of con-
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tents, a statement of jurisdiction, a table of authorities,
any certificate of compliance, the signature block, the
certificate of service, and any appendices and exhib-
its. Pages in the brief must be numbered using Arabic
numerals, with pagination beginning with the cover
of the brief; however, a page number shall not appear
on the cover of the brief.

Ala. R. App. P. 32(a)(7) requires that the font of all doc-
uments, including footnotes, filed in the appellate court
must be set in Century Schoolbook 14.

Additionally, Ala. R. App. P. 32(c) specifically excludes
certain items from length calculations, such as the cover
page, statement regarding oral argument, table of con-
tents, statement of jurisdiction, table of authorities, signa-
ture block, certificate of compliance, addendums of stat-
utes/rules/regulations, exhibits, or appendices. Thus, if
you intend to push the word limit, you must be diligent in
accurately counting words and excluding only what the
rule permits.

Bear in mind, if you cannot follow the rules on format,
margins, and word limits, a reviewing court may question
your ability to adequately analyze the law or present the
facts.

Conclusion

A well-written appellate brief is the product of
thoughtful planning from the moment you first consider
taking a case, continuing through trial, and culminating
in the final acts of drafting, editing and revisions. At each
stage. you must preserve issues, think strategically, and
remain ever mindful that your ultimate goalis to assist the
appellate court in reaching the correct result required by
application of the law to the facts.

Moreover, you must do so with professionalism and
adherence to the Alabama Rules of Professional Conduct,
remembering that you are an officer of the court en-
trusted with advancing the fair administration of justice.
Civility, clarity, thoroughness and candor are your tools
and weapons.

Given Alabama's appellate caseload, our justices and
judges rely on the diligence and expertise of appellate
practitioners to help them reach the required results. The
better you can articulate your position, cite proper au-
thorities, and demonstrate that the law supports your re-

" quest for relief, the greater the likelihood that your client's

position will prevail.

As you embark on your next appellate brief, heed the
wisdom of Judge Dubina's "ABC's of legal writing"?, be
accurate, be brief, and be clear, and remember that every
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