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In products liability, premises liability, and industrial accident
cases, evidence of other similar incidents can oftentimes be
relevant and even crucial to a favorable outcome. Exclusion
of such evidence can be particularly damaging, so ensuring
proper application of admissibility standards is of paramount
importance.

In a recent product liability case, the manufacturer
presented a slickly choreographed slideshow replete with
incorrect assertions about Alabama’s substantial similarity
test for admissibility of other similar incidents evidence. The
trial court was swayed and initially struck our evidence. Our
motion to reconsider demonstrated that the manufacturer’s
representations were inaccurate. This incident caused us to
closely examine Alabama’s “substantial similarity” test, and to
answer what it is and when it should apply.

1. Other Similar Incidents Evidence — Generally

Alabama Rule of Evidence 404(b) provides that “other
wrongs or acts...may ... be admissible for other purposes, such
as proof of intent, ... plan, knowledge, ... or absence of mistake
or accident.,” Alabama courts have interpreted this rule and
its common law predecessors to mean that evidence of other
similar incidents (“OSI”) may be admissible for a variety of
purposes such as: (1) to show the existence of a dangerous
condition or a defect; (2) to show the magnitude of the risk of
harm from the danger or defect(s); (3) to show causatioh and
proximate cause; (4) to show that the product(s) in issue do
not meet the reasonable expectations of ordinary consumers;

{ LEGAL | Article }

Alabama’s
Substantial
Similarity
Test

What is it, and
When Does it

AppLly? . oo

(5) to show the need for adequate warnings; (6) to show why
the defendant’s conduct was and is unreasonable; (7) to rebut
the defendant’s contentions about causation and proximate
cause; (8) to rebut the defendant’s arguments and assertions of
contributory negligence and/or product misuse; (9) to refute
testimony from the defendant’s expert witness(es); (10) to show
that the defendant was on notice of the dangerous condition or a
defect(s); and (11) to show that the risk of harm was foreseeable.!

II. The Substantial Similarity Test

a. Generally
In order to make an admissibility judgement, a threshold
issue for courts is to conduct a substantial similarity analysis.? In
products liability cases, a majority of courts make this threshold
determination of similarity in reference to the defect involved.’
This method of determining similarity. is used by courts in
a variety of civil actions aside from products liability where
the source of harm is a common hazard, such as in industrial
accident or premises liability cases.” These approaches are
consistent with the broader concepts of relevance under Federal
Rules of Evidence 401 and 402 and, by extension, their state law
parallels.®
_ - In order to preclude OSI evidence, the differences alleged
must be more than purely cosmetic or superficial. If the
differences in the OSI products, places, or worksites do not
relate specifically to the defect at issue in a products case, the
unsafe condition of the premises, or the tool or machine in the
workplace in the industrial setting, then the test for admissibility
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should be relaxed.

For plaintiffs to admit evidence of other similar incidents,
the burden can best be described in two parts, proof of
substantial similarity and demonstration that the OSIs are not
too remote. As to the first, the burden for plaintiffs in products
liability, premises liability, or industrial accident cases is to
show that the other incident occurred under “substantially
similar” conditions.” This principle is outlined in General Motors
Corp. v. Van Marter:

On anissue of whether a place or thing was safe or dangerous

at the time of the accident in question, evidence of the

occurrence or non-occurrence of accidents to others at
other times, in the use of such place or thing, is admissible
if the condition of the place or thing at such other times was
substantially the same as the condition existing at the time
of the accident in suit.?
Van Marter further clarifies that “each ruling under this standard
must be considered on a case-by-case basis. That being the
case, admissibility of such evidence is within the trial court’s
discretion.” So, how have Alabama courts applied this test?

b. Just How Similar is “Substantially Similar?”

In 1941, the Alabama Supreme Court held in City of Birmingham
v. Levens, a premises liability case, that “the matter of similarity
of conditions was held not to be one of exactitude, either as to
time or circumstances, and that the similarity of conditions
may be inferred from circumstances.” Just how similar do
other instances need to be in order to satisfy Alabama’s test
for admissibility? To illustrate, consider Van Marter, a products
case. There, the Court upheld the admission of a defective power
accessory system in a GM vehicle similar to the one that caused
the plaintiff’s injury, even though the exemplar vehicle and the
vehicle that made the basis of the lawsuit were of a different
make, model, and year of manufacture.** The Court explained
that the evidence was admissible because the plaintiff's
expert thoroughly examined the vehicles and determined the
differences between them were inconsequential as to the issue
of whether the power accessory system was defective:

[the expert] had examined both the 1980 Regency and the

1978 Regal and determined the power accessory system in

each to be.‘basically the same.” While the distinguishing

features of each vehicle were brought out on cross-

examination, [the expert] considered these differences to

be of no significant import. Under these facts, this court

cannot conclude that the trial court abused its discretion.”
This reflects the proposition that in making a substantial
similarity determination in products cases, the most important
factor is how similar the defects are, not how similar the
surrounding circumstances of the incidents or accident may
be.?

The Court’s ruling in another products case, General Motors
Corp. v. Johnston, is instructive. There, the Court affirmed the

admission of 251 separate reports of engines stalling in other.

types of GM vehicles. The Court reasoned that this evidence
was relevant to the plaintiff’s purpose of proving notice to GM
of the defect because:
The plaintiffs claimed that Lewis’s pickup truck stalled
because of a defect inthe fuel delivery system. All 251 reports
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from GM’s dealers and customers state that the engine
stalled or idled. The majority of the reports specifically
mentioned the ECM, the PROM, or sensors connected to the
ECM, which controls the fuel delivery system.*

Another example is Ex Parte Cooper Tire & Rubber Co, where
the Court validated a discovery order for the production of
documents related to instances of tread separations on tires
manufactured by the defendant, including tires that were not
specifictothetires onthe plaintiff's car.1*The Court reasoned that
the evidence, along with extensive expert testimony, indicated
“that the ‘tread separation’ defect alleged by the plaintiffs...
was a factor in Cooper’s design and manufacturing process in
general rather than a feature of the ‘GTS 2879 tire.”” The Court
further explained that, because the plaintiffs were attempting
to prove negligence in Cooper’s manufacturing process, the
information that a swath of its tires were experiencing the
same tread separations was relevant for purposes of Ala. R. Evid.
401, and therefore discoverable under Ala. R. Civ. P. 26.** While
the Court in Cooper was concerned with a discovery order, not
an admissibility ruling, it reflects how the Court consistently
analyzes the substantial similarity requirement.

In another example outside the context of products cases,
Alabama Power Co. v. Brooks, the Court upheld the admission
of several reports of other instances of electrocutions due to
contacts with uninsulated power lines.”” The reports sought
to be admitted were of instances that had occurred not just in
Alabama, but nationwide, and were admitted despite Alabama
Power’s argument that these were not “substantially similar.”
The Court disagreed with Alabama Power, reasoning that

..the statistical information in question was not introduced

to prove that the shop area of the Lanco Pit operation was, in

fact, dangerous or unsafe at the time of the accident or that

APCo knew or should have known that such a dangerous

condition existed there. Its purpose was to show the existence

of national, industry-wide evidence of a serious problem resulting

from certain types of equipment contacting uninsulated

power lines, and it was relevant as to the degree of care exercised

by APCo in the inspection and maintenance of its lines.”
What these rulings mean is that the degree of similarity
required is always dependent on the purpose the
evidence is being offered for.

In the context of industrial accidents and workplace
hazards, the Court in Wyser v. Ray Sumlin Const. Co., Inc. held
admissible several OSHA citations concerning similar violations
to the one that caused the plaintiff to fall into an unguarded
elevator shaft and suffer injury.” The citations detailed similar
and repeated failures by the defendant to provide proper guard
railings over hazardous openings such as floor openings and fan
duct pits.? As the Court explains “these citations are relevant
to [plaintiff's] accident. They both involved a lack of proper
guarding and railing that exposed employees to the possibility
of a fall. Both citations referred to the type of guards and railings
that are required. Therefore, the prior OSHA violations were
relevant.”*

The Eleventh Circuit has ruled on the substantial similarity
test in Crawford v. ITW Food Group, where the court allowed
into evidence several OSHA reports involving injuries due




to manually operated saw blade guards involving the same
or similar models as the one the plaintiff was using when he
was injured.” The court reasoned that the reports satisfied
substantial similarity for the plaintiff’s purposes of showing lack
of reasonable care on the part of the defendant.” In the court’s
words, “[Defendant]... could not seriously argue that the OSHA
reports are not relevant... the OSHA reports were substantially
similar in the manner most relevant in this case—i.e., the serious
danger that exists, and the foreseeable serious injury that occurs
when inevitable human error combines with an unguarded
saw blade.”” The precise circumstances of each other incident
were deemed immaterial to the overarching concern that other
incidents, however they occurred - provided evidence of notice
and foreseeability of severe harm.?

It is important for plaintiff’s counsel to note that in products
cases, the substantial similarity test should examine if the
defects are the same across products under scrutiny, not whether
the circumstances of the incident causing the injury were
similar.?® In premises liability cases, the substantial similarity
of the place or thing causing the injury determines relevance,
not whether the other incident happened before or afterwards,
or in the morning or afternoon, as those trigger a separate
inquiry: remoteness. In industrial accident cases, the substantial
similarity of the nature of the hazard or safety measures should
be the focus, not the exact details of how some other employee
got injured.

Federal Courts outside of Alabama have similarly held that
the substantial similarity is more relaxed when the evidence is
offered for purposes other than proof of defect, such as notice
of the danger.”® One case that is particularly informative is the
Sixth Circuit’s holding in Morales v. American Honda Motor Co.,
Inc, where the plaintiffs sought to admit statistical accident
evidence involving minibikes and motorbikes that the defense
claimed were not “substantially similar.”! The court held that
the evidence should be admitted, despite the statistical evidence
containing several types of vehicles different in design from the
motorbike that injured the plaintiff’s son. As the court explains,
because the evidence was used to “develop Plaintiffs’ age
appropriateness argument” the evidence satisfied substantial
similarity so long as the others involved “minibikes and small
vehicles of the same sort” because “it may be said that these
vehicles perform a similar purpose.”

Morales exemplifies how the threshold of “substantial
similarity” is relaxed when other incidents evidence is offered
for purposes other than proving the precise defect. Other
federal courts are even more explicit. For example, in U.S.
Aviation Underwriters, Inc. v. Pilatus Business Aircraft, Ltd, the Tenth
Circuit held that

In product liability cases, evidence of other accidents is

admissible if the other incidents are “substantially similar”

to the incident in question.. The degree of similarity
required varies depending on how the evidence is used...

Evidence proffered to illustrate the existence of a dangerous

condition necessitates a high degree of similarity... The

requirement is relaxed, however, when the evidence of
other accidents is submitted to prove notice or awareness
of the potential defect.”

{ LEGAL | Article }

In deciphering the relative degrees of similarity
needed for admission of other incidents, one notable legal
scholar succinctly explains that “It is sometimes noted that
the substantial similarity requirement is heightened if the other
incidents are offered to prove defectiveness or causation. Likewise,
the requirement is relaxed if the evidence merely reveals the
defendant’s notice of the possibility that its product is dangerous or
defective,”

A highly informative article, which examines the history
and evolution of the substantial similarity doctrine, explains
that it emerged to “avoid a specific type of prejudice... ie.,
admission of a misleading accident re-creation or misleading
notice argument.”® The article concludes that “courts that
misapply the substantial-similarity doctrine have applied the
doctrine as a way of avoiding their gatekeeping function, rather
than as a way to facilitate the gatekeeping function,” but notes
that “most courts have continued to apply the doctrine in a way
that properly excludes evidence of dissimilar accidents only when
offered as experimental evidence, typically to prove a defect, notice of a
defect, or to otherwise recreate some aspect of the event in question.””’

A treatise that discusses the topic of substantial similarity is
the American Law of Products Liability 3d. The treatise echoes the
proposition that:

The degree of similarity required is in part a function of
the proponent’s theory of proof, so that if dangerousness
is at issue, a high degree of similarity is essential, while if
evidence of other accidents is offered to prove notice, a lack
of exact similarity of conditions does not require exclusion
if the accidents were of a kind that should have served to
warn the defendant.®

McElroy’s  Alabama Evidence implies that substantial
similarity is dependent on the evidence’s proffered purpose.
For example, McElroy’s states that “the evidence must warrant
a finding that the condition of the place of the accident in suit
was substantially the same at such other times.”® To back this
up, McElroy’s cites several cases from Alabama and elsewhere
that point to substantial similarity being more lax depending on
what the evidence is offered for.*

Other states’ supreme courts have ruled on substantial
similarity as well. In Lovick v. Wil-Reich, a products case, the
Supreme Court of Iowa allowed nine prior instances of falling
cultivator wings causing injury to tractor operators, despite the
specific causes of the falling wings being different to the cause
that injured the plaintiff.! The court reasoned that

While [Defendant] attempts to distinguish the various
origins of each incident resulting in the collapse of the
cultivator wing, their commonality was the location of the
wing lock bracket which caused the operator to come under
the wing to remove the lock. The design defect therefore
concerned the location of the lock rather than the technical
events creating the possibility for the wing to fall. This
evidence was clearly relevant and was highly probative on the
issue of the existence of a dangerous condition.?

Similarly, in Jones v. Ford Motor Co., the Supreme Court

of Virginia allowed evidence of other instances of sudden
acceleration events in Ford vehicles, despite not all of them
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occurring in reverse, which occurred with the plaintiff’s
vehicle.® As the court explains, “Even though all the witnesses
did not experience sudden acceleration events while operating
their cars in reverse gear, this distinction is not material. All
the witnesses experienced unintended sudden acceleration and
none was able to stop his car with the normal application of
the brake pedal.”* The court held that despite the differences,
the evidence was sufficiently similar to “establish that Ford
had notice that its vehicles would accelerate suddenly without
operator error and that these vehicles would not stop when the
drivers applied the brake pedals.”*

In summary, most state and federal appellate courts hold
that the level of similarity required to satisfy “substantial
similarity” depends on what the evidence is offered for.*

Of course, “substantial similarity” is only one part of the
plaintiff's burden to admit other similar incidents, another
component of it is to ensure the other incidents are not too
remote in time. So how do courts evaluate remoteness?

c. How Remote Is Too Remote?

Alabama courts have addressed remoteness in many cases.
Returning to Van Marter, the Court found that a two-year period
between the defect and the manufacture of the vehicles was not
too remote in time to preclude its admission.”” In M.C. West, Inc.
v. Battaglia, the Alabama Court of Appeals allowed testimony
prior flooding that occurred seven years before the flood that
damaged the plaintiff's property.*® In Ex Parte Wal-Mart, supra,
a premises liability case, the Court allowed discovery of other
falling-merchandise incidents for the five years preceding the
date of the accident that injured the plaintiff.*

McElroy’s Alabama Evidence states the proposition that
“remoteness exists when the offered evidence arose so long ago
that it no longer possesses a tendency in logic to make the fact
for which it is offered more or less probable than it would be
without the evidence.”® Further,

Generally, there is no specific time limit under the Alabama

Rules of Evidence or case law which sets the parameters

of remoteness. The onfy exception to this principle is the

ten-year remoteness rule found in Rule 609(b) under which
one cannot use a conviction for impeachment when more
than ten years have passed since the date of conviction
or release. This ten-year remoteness limitation, however,

applies only when the evidence is offered under Rule 609(b).

If the evidence is offered under any other Alabama Rule of

Evidence then the general doctrine of remoteness applies

unencumbered by the fixed ten-year limitation.”*
Accordingly there is no strict timeline of what is considered
“too remote,” so long as the evidence can logically be deemed
probative of the purpose offered for.

I11. Conclusion

Don’t let Alabama’s substantial similarity test be
misinterpreted as imposing some stringent burden. Exactitude
is not the standard; the other incidents need to be substantially
similar in the ways most important to the evidence’s purpose.
In products liability cases, this most often means the defect. In
premises cases, it is the condition of the place or thing causing
injury and in industrial accident cases, it is the nature of the
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hazardous workplace equipment or conditions. How close the
surrounding circumstances need to be depends on what purpose
the evidence is being offered. e.g., relaxed for things like proving
awareness of a particular danger or the degree of care exercised.
There is no strict standard for how close in time the incidents
must be to satisfy remoteness. As long as the other incident still
has some probative value to the purpose it is offered for, even if
years have passed, the evidence should still come in.

In the end, the admission of other similar incidents
evidence is determined by how plaintiff’s counsel frames the
purposes that the evidence of other incidents is being offered
for. Understanding that the substantial similarity test requires
heightened scrutiny, or relaxed scrutiny, is necessary for
properly framing the issue and winning the admissibility battle
at trial.
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