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TIPS wecies

Admissibility of Patent Applications & Patents
in Products Liability Litigation

By David G. Wirtes, Jr., Britton E. Utsey, and Evelyn S. Prickett*

We recently were attempting to prove the existence
of a safer alternative design in a products case when
the manufacturer moved to exclude evidence of its own
patent applications and patents that proved the existence
of such safer alternative designs. The trial court granted
the manufacturer's motion in limine and excluded our
evidence. Our research for the motion to reconsider
led us to ask Can a plaintiff introduce evidence of
patent documents to prove, among other things, notice,
foreseeability, and feasibility of safer alternative designs?

There are only a few reported Alabama decisions
concerning patents in products cases. However, courts in
other jurisdictions have allowed both patent applications
and patents to be admitted for these exact purposes.
This article provides an overview of the law and guides
Alabama practitioners on how to frame arguments based
on analogous principles in existing Alabama case law.

. Relevance

Patent applications and issued patents, when properly
authenticated, can be probative of: (1) the existence and
feasibility of safer alternative designs; (2) the defendant's
notice of the defectls) that make its product(s)
unreasonably dangerous; (3) the magnitude of the risk of
harm posed by the defect(s); (4) the foreseeability of the
risk of harm; (5) the elements of causation and proximate
cause; (6) the unreasonableness of the defendant's
conduct; (7) the need for adequate warnings, (8) the
defendant's “state of mind" and indifference to safety; (9)
the product's failure to meet the reasonable expectations
of ordinary consumers; (10) the justification for punitive
damages and deterrence of similar future misconduct;
(11) the rebuttal of the defendant's contentions about
causation, notice, and contributory fault, and (12) the
refutation of testimony from the defendant's expert
witness(es).?
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Patent applications and patents offer particularly
probative evidence in products liability cases, as they
are not speculative or informal, but rather sworn, formal
disclosures submitted to the federal government by
inventors seeking legal protection of their inventions.
Under Title 35 of the United States Code, patent
applications must include a specification, drawings, and
an oath or declaration. 35 US.C. § 111 “[Tlhe inventor
must adequately set forth and describe three items:
(1) the invention (the description requirement), (2) the
manner and process of making and using the invention
{the enablement requirement); and (3) the best mode
contemplated by the inventor of carrying out his invention
(the best mode requirement)."

Notice, foreseeability, and the feasibility of safer
alternative designs are often the centralissues in products
liability actions and are critical to establishing liability.
Thus, sworn disclosures to the federal government
detailing a manufacturer's or designer's or distributor's
own descriptions of foreseeable hazards and alternative
designs can be highly probative of fault. This evidence is
admissible because it is for the jury, as the trier of fact, to
determine whether a product is defective, and the jury is
entitled to consider all relevant and probative evidence
in doing so. A patent application or patent can serve
as direct evidence that a manufacturer was aware of a
hazard, knew of a feasible solution, valued it enough to
seek exclusive legal protection of it, but nevertheless
failed to implement the design into the allegedly
defective product at issue.

Il. Procedure

It is incumbent upon plaintiff's counsel to obtain
certified copies of the patent applications and patents
from the United States Patent Office (“USPTO"). Typically,
a Freedom of Information Act (‘FOIA" request to the
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USPTO requesting certified copies of ‘any and all
documentation including any and all correspondence,
filings, assignments and/or material of any type which
is related to United States Patent No. _______ regarding
the [productl,” will result in production of the documents
necessary for self-authentication and admissibility.

To make a FOIA request to the USPTO, the requester
must submit a written request that sufficiently describes
the records sought. The request should identify specific
details such as dates, authors, recipients, and subjects,
and must be submitted to the USPTO FOIA Officer, who
will determine whether the records can be disclosed. The
USPTO is required to respond promptly and will notify the
requester of any applicable fee exemptions.

Counsel should further authenticate the patent
application and representations contained therein, and
prove their relevance, by deposing the patent applicant,
patent holder, or an expert witness who is familiar with
the patent and competent to testify about how the
information contained in the application and patent may
be relevant to the issues under consideration

lll. Admissibility

A, Alabama's state and federal courts, as elsewhere,
hold patent applications and patents admissible in
products liability cases.

Patentapplicationsandpatentsare self-authenticating
and admissible pursuant to Ala. R. Evid. 803(8) (records of
regularly conducted activity), 803(8) (public records and
reports), 801(d)(2) (admission by party opponent), 902(4)
(self-authentication of certified copies of public records),
1005 (public records - proof by certified copy), Ala. R. Civ.
P. 44(a) (proof of documents) and common law decisions
from Alabama and elsewnhere.

Case law from Alabama and other jurisdictions
recognize to varying degrees that patents are admissible
in products liability actions as evidence of manufacturer
knowledge, foreseeability of harm, and feasibility of
safer alternative designs. A representative sampling
illustrates the importance of these holdings. Among the
more helpful Alabama opinions are these: Edwards v.
Deere & Co., 2019 WL 6339901 (M.D. Ala. Nov. 286, 2019)
(Judge Andrew Brasher denies tractor manufacturer's
motion to exclude expert testimony regarding safer
alternative designs, testimony based largely on patents,
holding that it is up to the fact-finder to determine the
Weight to afford such evidence); Mallory v. Hobbs Trailers,
554 So.2d 966 (Ala. 1989) (patents may be admissible to
Prove foreseeability of the hazard and safer alternative
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design when properly authenticated); Veal v. Teleflex, inc.,
586 So.2d 188 (Ala. 1991) (plaintiffs in AEMLD wrongful
death products liability case against boat manufacturer
concerning use of propeller guards introduced evidence
of several patents as proof of safer alternative designs
and manufacturer's negligence/wantonness in failing to
deploy such alternative designs); Crawford v. ITW Food
Equip. Grp., LLC, 977 F.3d 1331 (11th Cir. 2020) (objections
as to expert testimony about patents revealing notice and
knowledge of harm and alternative designs go to weight,
not admissibility); Sands v. Kawasaki Motors Corp., US.A.
513 F. App'x 847, 850 (11th Cir. 2013) (district court's denial
of motion in limine seeking to exclude plaintiff's expert
withess' testimony about patented alternative seat back
which expert described as reasonably safer alternative
design affirmed), Kirksey v. Schindler Elevator Corp.,
2016 WL 7116223 (S.D. Ala. Dec. 6, 2016) (Judge William
Steele denies manufacturer's motion in limine to exclude
evidence of alternative design, finding that under the Fed.
R. Evid. 403 balancing test, alternative escalator design
evidence is relevant and probative on the issues of the
manufacturer's knowledge and the feasibility of a safer
alternative design).

Courts in other jurisdictions likewise admit patent
evidence for these purposes. See, e.g., Volz v. Coleman Co.,
748 P. 2d 1187 (Ct. App. 1986) aff'd in part, rev'd in part, 748
P. 2d 1191 (Az. 1087) (patent evidence admissible to show
defendants had long-standing knowledge of product's
dangerous characteristics); Ferayorniv. Hyundai Motor Co.,
711 50.2d 1167 (Fla. App. 1998) (patents acknowledging the
risks of neck-cutting by defective seatbelt design could
be found relevant on failure-to-warn-adequately claims);
Colev. Goodyear Tire & Rubber Co., 967 SW.2d 176, 181 (Mo.
Ct. App. 1998) (at trial, plaintiffs introduced evidence of five
patents for purposes of showing the dangers inherent in
mounting tires and the desirability of placing warnings on
tires before being sold); Laneyv. Coleman Co., Inc., 758 F.2d
1299 (8th Cir. 1985) (patent is evidence of foreseeability
of harm and unreasonably dangerous design given that
low-cost alternative existed); Foster v. Caterpillar Tractor
Co., 714 F.2d 654, 655 (6th Cir. 1984) (reverses trial court's
directed verdict in favor of manufacturer because of
erroneous exclusion of patent evidence demonstrating
notice, knowledge, and safer alternative design), Gen.
Motors Corp. v. Harper, 61 SW. 3d 118, 125 (Tex. App. 2001)
(patents relevant to vehicle restraint systems admissible
‘to show the state of knowledge in the industry as early
as 1968"); Udac v. Takata Corp., 214 P. 3d 1133 (Hawai
App. 2009) (patents for new seatbelt buckle designs that
would have prevented design defects which caused
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buckle to fail admissible as evidence of manufacturer's
notice of defect), Flock v. Scripto-Tokai Corp., 319 F.3d
231, 240 (5th Cir. 2003) (reversing summary judgment for
cigarette lighter manufacturer when plaintiff presented
evidence - including patents - providing safer alternative
designs such that issue of defectiveness should have
been decided by the jury); Kuiper v. Goodyear Tire & Rubber
Co., 673 P. 2d 1208 (Mont. 1983) (locking device patented
by Goodyear in the 1930's was relevant evidence of
safer alternative design which would decrease the risk
of explosive separation), Moran v. Pittsburgh-Des Moines
Steel Co., 183 F.2d 467, 472 (3rd Cir. 1950) (exclusion of
six patents offered as proof of notice and knowledge of
hazard was reversible error).

Patent applications, although not automatically
admissible, should be - admitted when properly
authenticated and offered for appropriate, hon-hearsay
purposes. They are particularly probative where they
show a manufacturer's early recognition of a hazard,
internal development of safer designs, or awareness of
the risk of harm prior to the product release.

A number of decisions have allowed the admission
of patent applications or related records to demonstrate
such knowledge and feasibility. See, e.g., Caterpillar Tractor
Co. v. Ford, 406 So. 2d 854 (Ala. 1981) (patent application
for ROPS admissible to show notice of rollover hazard
and feasible safer design), Johnson v. Colt Indus. Operating
Corp., 792 Fa2d 1530, 1532-33 (10th Cir. 1986) (patent
applications supported manufacturer knowledge), Hale v.
Firestone Tire & RubberCo., 756 F.2d 1322,1336 (8th Cir.1985)
(application submitted by engineer supported inference
of pre-issuance knowledge); Narvaez v. Wadsworth, 165
AD.3d 407, 408 (NY. App. Div. 2018) (authenticated patent
application admitted to show awareness of defect and
feasible alternatives); Church & Dwight Co. v. Huey, 961
SW.2d 560 (Tex. App. 1997) (application admissible to
prove knowledge of defect); Hodges v. Mack Trucks, Inc.,
474 F3d 188, 196 (5th Cir. 20086) (application admissible if
supported by expert analysis).

B. Patent applications and patents are deemed
admissible under settled exceptions to the hearsay
rule, Ala. R. Evid. 803(6), 803(8), 801(d)2), and Ala.R.
Civ. Proc. 44.

Patents themselves fall under the public records
exception to the hearsay rule. (Ala. R. Evid. 803(8).
Compare, Fed. R. Evid. 803(8). See, e.g.. Standard Havens
Prods., Inc.v. Gencorindus., Inc., 953 F.2d 1360, 1372 (Fed. Cir.
1901) (rejecting hearsay objection under Rule 803(8) and
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holding that "[alt the time the certificate of correction was
offered into evidence, it was a public document .. and of
unquestionable relevance to the instant suit"); Hendricks
V. Ford Motor Co., No. 412CV71, 2012 WL 7958760, at "1
(ED. Tex. Oct. 15, 2012) (recognizing that patents fall
under the public records exception but excluding them
where plaintiff failed to offer expert testimony verifying
feasibility, safety, or industry workability of the patented
designs and failed to establish a hearsay exception for
statements within the patents); Ramirez v. ITW Food Equip.
Grp. LLC, 2018 WL 5816093, at "8 (C.D. Cal. July 3, 2018)
(patent evidence admissible under the public records
exception and relevant to show technical feasibility and
manufacturer knowledge, especially when supported
by expert testimony); RB. v. Ford Motor Co.. 2007 WL
2774158, at "2 (N.D. Fla. Sept. 24, 2007) (denying motion
to exclude patents; holding patents admissible under the
public records exception and relevant for impeachment
purposes, and rejecting hearsay and authentication
objections because patents are judicially noticeable
public records); Laney v. Coleman Co., 758 F2d 1299,
1305 (8th Cir. 1985) (noting that the trial court admitted
‘statements in a patent that was issued in 1871" under
Rule 803(8)XC). but declining to reach the admissibility
issue on appeal)); cf. GMC v. Harper, 61 SW.3d 118, 126
(Tex. App. 2001) (holding that patents were admissible
under the public records exception but noting that
"statements within some of the patents not belonging to
the corporation constituted inadmissible hearsay”).

Furthermore, patents, as official government-issued
documents, qualify under the public records hearsay
exception (Ala. R. Evid. 803(8); Fed. R. Evid. 803(8)). See,
e.g., Charles W. Gamble, et al. McElroy's Alabama Evidence,
§266.01(1) (explaining that certified public records are
generally admissible under Alabama's public records
hearsay exception, which rests on principles of reliability
and hecessity, and includes official records from local,
state, federal, and foreign agencies regardless of format).
See In re EpiPen (Epinephrine Injection, USP} Marketing,
Sales Practices and Antitrust Litigation, 545 F.Supp.3d 922,
1033 n. 22 (D. Kan. 2021) (holding that “even if the patents
were hearsay, they would be subject to the public records
exception to the hearsay rule” as records “of a public office
setting out its activities"); see also Hay & Forage Indus. v.
New Holland N. Am., Inc., 25 F. Supp. 2d 1170, 1180 n.2 (D.
Kan. 1998) (citing Rule 803(8XB) as “providing hearsay
exception for records of public agencies setting forth
matters observed pursuant to duty imposed by law as to
which there is a duty to report™).

Because issued patents are certified government



documents, they are self-authenticating under Ala. R.
Evid. 902(4) and admissible without extrinsic evidence of
authenticity. See also Ala. R. Evid. 1005 (certified copies of
public records may be used to prove their contents).

As explained in Mallory By & Through Hocutt v. Hobbs
Trailers, 554 So. 2d 966, 970 (Ala. 1989), Ala. R. Civ. P. 44(a)
(1) sets out the standard for establishing the predicate
for authenticity upon which to base admissibility of
documents such as patents. A patent is authenticated if it
is “evidenced by an official publication thereof or by a copy
attested by a person purporting to be the officer having
the legal custody of the record, or by the officer's deputy.”
Id.See also 28 U.S.C. § 1744 ("Copies of letters, patents, or of
any records, books, papers, or drawings belonging to the
United States Patent and Trademark Office and relating
to patents, authenticated under the seal of the United
States Patent Office... shall be admissible in evidence with
the same effect as the originals.).

‘Generally, when an apparent copy of a public record
meets the requirements of such a code section no
extrinsic evidence of authenticity is required. Fed. R. Evid.
Q02(4)." In re Meeker, 2011 WL 2650686, at '3 (Bankr. S.D.
Ala. July 6, 2011), report and recommendation adopted,
No. 10-04927-MAM-13, 2011 WL 7178926 (Bankr. S.D. Ala.
July 6, 2011). See also Ramirez, supra, 2018 WL 5816093,
at "8 (*[platents are matters of public record, and Courts
routinely take notice of patents .. as their authenticity is
‘capable of accurate and ready determination by resort to
widely used legal online research services.”).

Patent applications do not enjoy the same automatic
admissibility status as patents. However, through creative
advocacy, counsel should be able to have them admitted
as business records under Rule 803(6). See, eg., Grail
Semiconductor, Inc. v. Mitsubishi Elec, 225 Cal. App.
4th786, 800-01(2014) (admitting patent application file
where company officer testified to regular recordkeeping
practices). Game Sys. Inc. v. Forbes Hutton Leasing,
Inc, No. 02-09-00051-CV, 2011 WL 2119672, at 12-13
(Tex. App. May 26, 2011) (admitting patent assignment
based on business-records affidavit that established
the document's execution and maintenance in the
regular course of business). Be aware that while patent-
related documents, such as invention disclosure forms,
prosecution histories, and correspondence with the
USPTO, should, in theory, fall within the business records
exception under Rule 803(6), courts sometimes exclude
them due to stringent foundational requirements.®

Characterizing patent disclosures as party-
opponent admissions under Rule 801(d)X2) may avoid the
foundational challenges that confront the admissibility

_—
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of business records. Alabama Rule of Evidence 801(d)
(2), like its federal counterpart?, provides that a statement
offered against an opposing party is not hearsay if it
was made by the party, adopted by the party, or made
by someone authorized to speak on the party's behalf,
including agents or employees acting within the scope
of their relationship. In the context of patent filings, this
rule allows a plaintiff to introduce statements made by
company inventors, engineers, or attorneys when those
individuals submitted the application on the defendant's
behalf, particularly where the defendant is the patent
assignee or designated applicant. The relevant inquiry is
not merely who signed the application, but whether the
statements were made by someone acting on behalf of
the party and within the scope of their authorized role in
the patenting process? If the foundational requirement
is met, courts have treated such statements as direct
admissions, leaving their evidentiary weight to the jury. If
the filing includes descriptions of a product's deficiencies
or improvements, those statements are not hearsay, they
are treated as the defendant's own words, Courts have
recognized this framework and have left the significance
of such admissions to the jury.°

C. Once Plaintiff in a products liability action presents
substantial evidence of a safer alternative design
(through, e.g., patent applications, patents, expert
testimony, and the like), it is for the jury to determine
whether the product at issue is defective and
unreasonably dangerous.

Under Rules 401 and 402 of the Alabama and Federal
Rules of Evidence, all relevant evidence is admissible
if it tends to make a fact more or less probable and is
consequential in the action. Patent evidence inherently
meets this criterion, serving as concrete proof of notice,
knowledge, foreseeability, and feasibility of safer
alternative designs.

Alabama courts have admitted patent evidence in
products liability cases and have consistently recognized
that issues related to the reasonableness and feasibility
of alternative designs are jury questions.* For instance,
a representative products liability case unfolded before
former United States District Judge for the Middle District
of Alabama, Andrew L. Brasher, in Edwards v. Deere & Co.,
Inc., Case No. 1:17-cv-587-ALB .2 There, the court denied
a motion to exclude expert testimony heavily reliant on
patent evidence, emphasizing the jury's role in assessing
the weight of expert opinions on safer alternative designs
and foreseeability. Specifically, Judge Brasher held
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“[plaintiff's expert witnesses'T opinions are admissible.
The fact-finder at trial will decide the weight that their
opinions should be given.

Id., at Ms. "6. Further,

Deere also moves to exclude Iplaintiff's expert
witnesses'] opinions on whether alternative designs
would have prevented Blackmon's death. Deere
asserts that their designs were not feasible at the
time the tractor was manufactured and that they
have not adequately tested their designs. In a case
like this one, a plaintiff must show that a safer,
practical, alternative design was available when the
product was manufactured. .. Under Alabama law. it
is generally up to the fact-finder to decide whether
an alternative design is reasonable. ..

Id. (emphasis added). Ultimately, Judge Brasher
concluded that plaintiff's products liability claims,
including a claim of wantonness by this manufacturer,
should be decided by the jury.

Additionally, under Alabama law, a plaintiff bears the
burden to provide substantial evidence demonstrating
that the manufacturer failed to exercise due care in
the design, testing, or manufacture of its products. For
instance, in McMahon v. Yamaha Motor Corp., USA.,
95 So.3d 769 (Ala. 2012), the Alabama Supreme Court
emphasized that whether a manufacturer breached this
duty of due care is a question properly reserved for the
Jjury once the plaintiff meets this evidentiary burden.

Moreover, Alabama courts have consistently allowed
wantonness claims to reach a jury where evidence
indicates manufacturers were aware of a safety problem
yet failed to address it. Notably, Ray v. Ford Motor Co., 792
FSupp.2d 1274 (MD. Ala. 2011) reinforces this principle,
presenting it as a jury question when manufacturers
knowingly fail to correct known safety issues. Similarly,
in Caterpillar, Inc. v. Hightower, 605 So.2d 1193, 1196 (Ala.
1992), overruled on other grounds by Life Ins. Co. of
Georgia v. Smith, 719 So.2d 797 (Ala. 1998), the Court found
that the record provided “clear and convincing" evidence
from which a jury could have concluded that, although
Caterpillar knew of the substantial likelihood of injuries
from intrusions into the operator compartment, it refused
to take preventative action. This jurisprudence aligns well
with the use of patent evidence to prove a manufacturer's
prior recognition and documentation of safer, practical
alternatives, but failure to implement those designs.

In Koehring Cranes & Excavators, Inc. v. Livingston, 597
$0.2d1354,1355-56(Ala. 1992), the Alabama Supreme Court
explicitly recognized the jury’s pivotal role in determining

34 | Journal

whether a product is unreasonably dangerous due to
design defects. The Court reaffirmed that “the question of
whether a product is unreasonably dangerous is for the
trier of fact to decide,” and emphasized the importance of
applying the hierarchy of engineering design principles.
The Court explained;
Of course, the question of whether a product is
unreasonably dangerous is for the trier of fact to
decide. Casrell lv. Altec Indus., Inc., 335 So.2d 128
(Ala. 1976)] at 133. Livingston's primary argument
against Koehring was that it failed to follow basic
design principles in designing the gantry. All of the
experts who testified in this case agreed that certain
basic design principles are applied to the design
and manufacture of products intended to be used
by humans. The experts agreed that any reasonably
competent design engineer follows these design
principles:

He considers the use of the product and the
environment in which it will be used and identifies
potential, reasonably foreseeable, safety hazards
that might arise while a person uses the product. The
design engineer should design identified potential
hazards out of the product, if it is possible to do so
without defeating the purpose of the product, oriftodo
so would not make the cost of the product exorbitant.
If the hazards cannot be eliminated by design, the
design engineer should next consider appropriate
guards. If residual danger can be guarded against
without adversely affecting the product's intended
use or marketability, then good design engineering
requires the installation of guards. Finally, if a safety
hazard cannot be eliminated by design or guards,
then a warning must be provided to the user.

id.

The Court further noted that the plaintiff's expert
“testified that there were defects in this crane that would
have been eliminated by generally accepted design
principles.” Specifically, the expert stated that “the design
that is incorporated in this product is an entrapment
to the operator and it would be very dangerous for the
operator to use this particular configuration.” /d. at 1356.
This testimony affirmed that the hazard was not incidental
but stemmed from fundamental design flaws, a theme
echoed when manufacturers pursue patents for safer
alternative designs yet fail to implement them in practice.
‘It is well settled that any challenge to the facts upon
which an expert bases his opinion goes to the weight,
rather than the admissibility, of the evidence! Baker



v. Edgar, 472 So. 2d 968, 970 (Ala. 1985) (citing Dyer v.
Traeger, 357 S0. 2d 328, 330 (Ala. 1978)).

Just as the Koehring jury was entitled to consider
expert testimony about design defects, juries should
likewise consider patent documents that evidence
knowledge of the danger and the availability of feasible
alternative designs.

D. Do not be stymied by the typical product
manufacturer's defense that plaintiff's proposed
safer alternative design would burden the
manufacturer “to revolutionize the industry.”

Manufacturing defendants typically contend that the
plaintiff's evidence of proposed safer alternative designs
should be rejected by the court in pre-trial motions
because to accept the plaintiff's contentions would
require the manufacturer to revolutionize their industry
with new products. Typically cited is Elliott v. Brunswick
Corp., 903 F.2d 1505 (11th Cir. 1990), where that court
precluded the use of evidence of alternative propeller
guard designs upon holding “that courts cannot burden
companies with an immediate burden to revolutionize
their industry.” Id. at 1508.

Note, however, that in subsequent cases, courts
have found that the alternative design rejected in Elliott
warranted submission of an AEMLD claim to the jury. In
Reed v. Tracker Marine, LLC, 574 F. Supp. 3d 1065 (N.D. Ala.
2021), the court held;

Considering these materials, as it must, in the light
most favorable to the Plaintiff, the Court finds that a
questionoffactremainsastowhetherpropellerguards
are practical in this case. Both Beech and Elljott were
decided in 1991, and both decisions acknowledged
the possibility for evolving standards to change what
is practical. Beech, 584 So.2d at 450 ("We also note
that, according to present industry standards, the
evidence does not conclusively establish that such
propeller guards are ‘practical’ " (emphasis added);
Elliott, 903 F.2d at 1509 (“We do not mean to suggest,
by our holding today, that the propeller industry may
never design a feasible propeller guard..). Given that
possibility, this Court cannot affirmatively say that
no propeller guard existed that would be a safer,
practical, alternative design. Because a question of
fact remains for the jury to decide, Mercury Marine's
motion for summary judgment on Plaintiffs AEMLD
claim is due to be denied.
Id., at 1084.

Again, in Alabama, ‘the reasonableness of an
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alternative design is generally a question of fact for the
jury!" Hosford, 223 So.3d at 205; Edwards v. Deere & Co.,
supra.

More fundamentally, industry customs have never
been the ceiling for a manufacturer's duty of care. As
Judge Learned Hand famously wrote in The T.J. Hooper,
industry custom is not a definitive measure of reasonable
care: “There are precautions so imperative that even their
universal disregard will not excuse their omission.” 60
F.2d 737, 740 (2d Cir. 1932). In other words, a manufacturer
cannot escape liability simply because others in the
industry have not yet adopted a safer design. Reasonable
care may demand innovation before widespread practice
catches up, and whether a safer design is feasible or
necessary is a question for the jury, not the inertia of
industry norms.

Moreover, excluding Plaintiff's safer alternative design
theory due to conflicting expert opinions impermissibly
encroaches onthejury'srole as factfinder and constitutes
an improper use of summary judgment to resolve factual
disputes. The United States Supreme Court explicitly
recognizes that expert witnesses often differ on issues
such as the impact of testing relative to product design
and safety. Because expert witnesses may reasonably
disagree, the overarching rule is that such conflicting
evidence is to be admitted, not excluded, and then tested
by thorough cross-examination at trial. See, e.g., Daubert
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 595-96
(1993); Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).
Virtually all lower courts agree with these principles.
See, eg., United States v. 14.38 Acres of Land, more or less
situated in Leflore County, MS, 80 F.3d 1074, 1077 (5th Cir.
1996) (as a general rule, questions relating to the basis
and sources of an expert's opinion affect the weight to
be assigned that opinion rather than its admissibility
and should be left for the jury's consideration), Globetti
v. Sandoz Pharm. Corp., 111 F. Supp. 2d 1174, 1177 (N.D. Ala.
2000) (it is the role of the fact finder, not the judge, to
decide whether an expert's opinion is correct or worthy
of credence); Whatley v. Merit Distribution Services, 166 F.
Supp. 2d 1350, 1354-55 (S.D. Ala. 2001) (“the exclusion of
expert testimony is the exception, not the rule. .."); Zoch
v. Daimler, 2018 WL 4610569 at Ms. '5 (E.D. Tex., Sept. 25,
2018) ("If Defendants believe the [1 testing and explanation
are inadequate, they should demonstrate so on cross-
examination of [Plaintiff's expertl"); C.C v. Suzuki Mfg., Am.
Corp., 2018 WL 3861354 at Ms. *6 (E.D. Mo,, Aug. 14, 2018)
("defendants’ concerns regarding [the expert withess's]
lack of testing and his failure to consider the speed and
path of the ATV, among other factors, in reaching his
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opinion are more appropriate for cross-examination than
exclusion.”).

IV. Conclusion

Introducing evidence of patent applications and
patents can be a powerful strategy in products liability
litigation. When properly obtained, authenticated, and
presented, patent evidence can prove critical elements
of notice, knowledge, foreseeability, alternative designs,
etc. Alabama’s courts, consistent with others across the
country, have recognized the admissibility and probative
value of such evidence. Juries, not judges, must decide
what weight to give them. When properly used, patent
evidence transforms abstract theories of liability into
concrete proof of what was known, what was possible,
and what was overlooked or ignored.
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