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OUR MISSION We preserve and protect the
Alabama Association for Justice

constitutional right to a trial by jury guaranteed by the Seventh
Amendment to the United States Constitution by ensuring that
every person or business harmed or injured by the misconduct
or negligence of others can hold wrongdoers accountable in the
one room where everyone is equal – The Courtroom
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Opposing Defense Motions In Limine
Concerning Reptile Theory
The latest soup du jour from our defense colleagues are
motions in limine contending plaintiff’s counsel will invoke
improper Golden Rule arguments premised upon theories
derived from David Ball’s and Don Keenan’s book REPTILE: The
2009 Manual of the Plaintiff’s Revolution. These motions are now
commonplace in Alabama civil litigation. While different law
the core contention is this:
Reptile arguments invite jurors to make decisions
based on fears and instinct rather than on logic and
reasoning. Typically, counsel will proceed with such
an argument or invitation by encouraging the jurors to
focus on danger or community safety. Such arguments
are improper because they are misleading, they have
no place in the trial of this action, and their use is
barred by [Ala. R. Evid.] 402 and 403.1
Some of the more recent motions have unfortunately
become pretty strident, alleging, among other things,
“[s]uch questioning is a blatant effort to introduce
manipulative and fear-based tactics that originate
from the publication REPTILE: The 2009 Manual of
the Plaintiff’s Revolution.” … “The ‘Reptile’ line of
questioning does not seek to address the standard
of care [for the defendant healthcare provider], but
instead seeks to mislead the jury by implying that a
guarantee of a good medical outcome can be achieved
by following certain ‘safety rules.’” … “The ‘Reptile’
doctrine seeks to intentionally inject ‘terror and
anxiety’ into the courtroom and should not be allowed
in this case.” 2
So, how should the plaintiff’s attorney respond to
such motions? Concede your intention to mislead jurors,
intentionally inject terror and anxiety into the courtroom, and
violate Alabama law? Buy a copy of Reptile3 and hand it over to
your trial judge with a request that he/she read its 300 pages
and come to his/her own conclusion?
Keep reading.

There are no Reported Alabama Appellate Authorities
Supporting Such Motions
For starters, when these motions allege that plaintiffs’
counsel’s conduct will violate Alabama law, they fail to cite
any Alabama law that could actually be violated. 4,5 This should
make such motions immediately suspect as “canned” and copied
from elsewhere. Moreover, as shown below, the overwhelming
consensus of reported decisions from other jurisdictions reject
these motions.
These Motions are Not Proper Uses of a Motion in Limine
According to McElroy’s Alabama Evidence, “The Motion in
Limine is a pre-trial motion designed to prevent the introduction
of potentially prejudicial evidence until the court has ruled on
its admissibility outside the presence of the jury.”6 McElroy’s
explains “[m]ost agree that [a motion in limine’s] scope – regarding
than a shotgun, pointing out the objectionable material and
showing why the material is inadmissible and prejudicial.”7
“tactics
evidence. Defendants use a “shotgun”
approach, requesting orders prohibiting plaintiffs’ counsel from
using reptile tactics when questioning witnesses or arguing
of evidence or particular categories of testimony. This is an
impermissible and overbroad application of the process of
objecting to “potentially prejudicial evidence” through a motion
in limine. Simply put, any prohibition of trial strategy is beyond
the purview of a motion in limine. Alabama law prohibit parties
from discovering their opponents’ trial strategies. 8 If our defense
friends are prohibited from discovering our strategies, how then
can they credibly move to prevent us from using them?
The Conduct of Trials is Governed by the Alabama Rules
of Civil Procedure and Alabama Rules of Evidence, and
the Conduct of Alabama Attorneys is Governed by the
Alabama Rules of Professional Conduct.
Trials are conducted in conformance with the Alabama
Rules of Civil Procedure and the Alabama Rules of Evidence, not
strategies suggested in continuing legal education seminars,
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books or journal articles. The conduct of counsel who participate
in trials is governed by the Alabama Rules of Professional
Conduct, not practice-pointers or tips or techniques learned at
an American Association for Justice or Defense Research Institute
trial college:
“The attorney who enters the courtroom is obligated
to do so with a thorough knowledge of the rules of
evidence and procedure which will guide his conduct
while he is there.”9
Attorneys have the right to try their cases as they deem
appropriate, so long as they stay within the governing rules.10
Alabama counsel are permitted “great latitude” in their choice
of argument at trial.11 When a trial court unduly restricts that
latitude in how counsel phrase their arguments, it is an abuse of
discretion.12
Defendants’ Contentions are Premised
Upon Speculation
A recurring theme of such motions is that by presenting
arguments regarding personal or community safety, plaintiff’s
counsel intend to have jurors base their deliberations and verdict
not on the evidence or law, but rather on the fear that they or
other members of their family or community could be injured
and to thereby view compensating the plaintiff as a means of
diminishing that risk of harm to themselves and their community.
But, unless and until plaintiff’s counsel presents such improper
evidence or arguments, any contention about what may or may
not happen during the trial is pure speculation. Ample reported
authority supports a ruling denying such motions as speculative
or hypothetical or premature. One court reasoned:
“[t]his court denies defendant’s motion as unnecessary.
… The parties will follow applicable law, and the court
will act if it sees otherwise. … This court will not rule on
the extensive hypotheticals presented by defendant.”13
The time-tested method for safeguarding against improper
evidence or arguments is by making a timely objection when it
happens, not beforehand.

Irrelevance or Prejudice Is Not Appropriate Ground for
Granting a Motion in Limine
Reptile motions in limine also have failed because courts
have expressly recognized that the rules of civil procedure and
evidence adequately address how the parties may present their
case, and vague and speculative arguments couched as motions
in limine designed to prohibit future prejudice, irrelevance, or
improper argument simply do not offer a proper or legitimate
basis to grant such a motion. As one court ruled,
Defendant moves to exclude trial tactics described in
REPTILE: The 2009 Manual of the Plaintiff’s Revolution at trial.

Courtroom demeanor and/or presentation of evidence
are governed by the Arkansas Rules of Civil Procedure,
Rules of Evidence and Model Rules of Professional
Conduct. The Arkansas Bar Association has admitted all
of the attorneys involved in this matter, and this Court
has no reason to believe that the aforementioned rules
will be violated. It is well known that many attorneys
study trial treatises and manuals in an attempt to hone
their skills or understand their adversaries. While
unfamiliar with the book at issue, this Court feels that
to exclude a group of strategies contained in any one
book would be to impose an unnecessary restraint on
the practice of law, and declines to do so. Should any
issues of conduct arise during the trial, they will be
addressed at that time. Defendant’s Motion in Limine to
Exclude the “Reptile” should be and hereby is denied.14

Primary Goal of the Practice of Medicine Is to Prioritize
Patient Safety
Defendants in medical negligence actions regularly argue
that use of any Reptile-like trial strategy, argument, or line of
questioning implies to a jury that “the only acceptable form of
medical treatment is that which presents the least (or no) risk
of danger to patient safety” and that “a generalized notion of
safety is not a pertinent factor – or any factor in determining
whether a physician defendant met the standard of care.”15 Such
arguments from defendants and their attorneys are directly
contradicted by the Alabama Legislature’s expressed position
regarding the practice of medicine in Alabama. The Alabama
the provision of health care is to prioritize patient safety and
wellness.”16 “Patient safety” is unquestionably and inextricably
tied to the practice of medicine in Alabama, as expressed by the
Alabama Legislature. Therefore, trial strategies and arguments
based on patient safety are consistent with the concept of duties
and standards of care under Alabama law and do not in any way
alter or abrogate those standards and do not ask jurors to do so.17
Conclusion
The Plaintiffs’ trial bar should oppose any pre-trial motion
in limine premised upon challenges to Reptile theory. Ample
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