











in order to submit a “claim of
punitive damages” to the jury.

The language of § 12-21-
12(a) and (c) and § 6-11-20(a)
belies the construction of §
6-11-20(a) advocated by the
defendants. Section 12-21-
12(a) establishes the quantum
of evidence necessary to submit
an issue of fact to the trier of
fact, when the sufficiency of the
evidence to support an issue of
fact is tested. Unless a higher
standard is provided by statute,
rule, or decision, substantial
evidence is required to submit an
issue of fact to the trier of fact. §
12-21-12(c). This statute limits
the authority of a trial court to
submit an issue of fact to the
trier of fact.

Section 6-11-20(a),
however, limits the authority
of the trier of fact to award
punitive damages--that is, a trier
of fact may not award punitive
damages unless the plaintiff
proved by “clear and convincing”
evidence that the defendant
consciously ~ or  deliberately
engaged in oppression, fraud,
wantonness, or malice with
regard to the plaintiff. Thus, by
its very language, § 6-11-20

does not define the standard for
determining whether a genuine

issue of fact, material to a claim

alleged by the plaintiff, exists

for the trial court to submit

to the trier of fact: rather, it

defines the standard of proof for
determining whether the trier
of fact has, or had, the authority

to award punitive damages. This

distinction becomes clearer
when viewed in the context of
the substantive law of punitive

damages and our Rules of Civil

Procedure.

If, for example, a plaintiff
alleges a claim of wantonness
and demands in the ad damnum
clause of the complaint only
compensatory damages, § 12-

21-12 clearly applies, and the
plaintiff, to defeat the defendant’s
summary judgment motion,
need only present substantial
evidence creating a genuine issue
of material fact. If, however, in
the complaint the same plaintiff
demands punitive, as well as
compensatory, damages, does §
6-11-20 now apply, instead of §
12-21-12, to require the plaintiff
to present clear and convincing
evidence of wantonness to create
a genuine issue of fact? The
answer is “no.”

By its very language, § 6-11-
20 does not apply to determine
whether, in opposition to_a

motion for a summary judgment,

the plaintiff has presented

sufficient evidence creating a
genuine issue of fact to submit to
the trier of fact as to one or more
elements of a claim. Section 12-
21-12, not § 6-11-20, governs
the question whether the

plaintiff has presented sufficient
evidence creating a_ genuine

issue as to a fact material to one
or more elements of a claim. By
contrast, § 6-11-20 establishes
the degree of proof necessary to
permit the trier of fact to award
punitive damages. Just as, for
example, a plaintiff must prove
wantonness by a preponderance
of the evidence to recover
compensatory ~ damages, the
plaintiff must prove wantonness
by clear and convincing evidence
to authorize the trier of fact to
award punitive damages.

The problem with the
construction advocated by the
defendants is that the summary
judgment procedure of Rule
56, Ala.R.CivP, applies to
“claims” or causes of action,
either in whole or in part, and
that, technically speaking, there
is no such thing as a “claim of
punitive damages.” Rather,
there are claims on which our
law authorizes the trier of fact

to impose punitive damages if
certain wrongfulness is proved
by a sufficient weight of the
evidence. The question whether
the requisite wrongfulness was
proved by clear and convincing
evidence to authorize the trier of
fact to award punitive damages
is not material to any element of
a claim.

The question whether a
plaintiff proved the requisite
wrongfulness by a sufficient
weight of the evidence to allow
the jury to award punitive
damages is but one issue of
damages for a trier of fact when
it is presented a claim on which
the law authorizes the award of
punitive as well as compensatory
damages. For example, a claim
of wantonness is not a “claim of
punitive damages”; rather, it is a
claim on which, under our law, a
trier of fact has the authority in
its discretion to impose punitive
damages. If sufficiently proved,
a claim of wantonness can
legally support either an award
of compensatory damages or
an award of both compensatory
and punitive damages. Because
punitive damages are awarded
may otherwise be submitted to
the jury on substantial evidence,
the question whether there is
clear and convincing evidence

of wrongful conduct that will
support_an award of punitive
damages does not arise until
the trial, when a defendant
objects to the submission to the
jury of the question of punitive
damages on the ground that
clear and convincing evidence of
the requisite wrongful conduct

has not been presented. To
construe §§ 12-21-12 and 6-11-

20 to require a circuit court to
enter a summary judgment on
a claim of wantonness because
the plaintiff did not present
clear and convincing evidence of
wantonness and because the trier
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