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'There are a number of reasons plaintiffs seek discovery of med-
ical records of patients other than themselves, and such other
patients’ records should be discoverable when relevant so long
as personal identification information is redacted in confor-
mance with Alabama and federal law. For example:

(1) In support of an argument that inadequate staffing in a nursing home
led to a resident’s neglect, a plaintift may seek to examine other residents’
acuity assessments to establish the type of care and amount of staff-
ing needed at the nursing home during the relevant time period for the
purpose of demonstrating that the facility was understaffed.

(2) In support of an argument that critical evidence was destroyed by a hos-
pital as part of a coordinated effort to cover up its role in a patient’s un-
anticipated death, a plaintift may seek to examine other similar redacted
records of patients undergoing the same tests at the same time by the
same hospital personnel for the purpose of demonstrating that such tests
were routinely placed in the permanent medical record of those patients
and that the only such test that mysteriously disappeared was the one
related to the patient who died unexpectedly.

(3) In support of a gui tam case against a healthcare facility for fraudulent
billing practices, a plaintiff may seek to examine redacted non-parties’
medical records in order to prove that the conditions for which the
healthcare facility sought reimbursement from Medicare or Medicaid
were not, in fact, the conditions from which the patients suffered.

This article describes arguments that can be made to obtain these records to-
gether with the authority that supports those arguments.
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What Does HIPAA Protect?

In 1996, Congress enacted
HIPAA, the Health Insurance Por-
tability and Accountability Act, P.L.
104-191. Section 262 of that Act
became 42 U.S.C. §§ 1320d through
1320d-8. These Code sections order
the Secrctary of Health and Human
Services to adopt standards. They
provide, in 42 U.S.C. § 1320d-5,a
general penalty for failure to comply
with the requirements and standards.
‘They make it an offense for a person
to, in violation of these Code sections,
obtain or disclose “individually iden-
tifiable health information.” 42 U.S.C.
§ 1320d-6(a). This offense carries a
fine of “not more than $50,000” and
imprisonment for “not more than one
year, or both.” 42 U.S.C. § 1320d-6(b)
(1).“[I]f the offense is committed un-
der false pretenses, [the offender shall]
be fined not more than $100,000,
imprisoned not more than five years,
or both.”42 U.S.C. § 1320d-6(b)(3).

The regulation governing dis-
closure in connection with legal
proceedings is found at 42 C.ER. §
164.512(e). Section 164.512(e)(1)

(i) specifies the following “permitted
disclosures” in “judicial and adminis-
trative proceedings” “A covered entity
may disclose protected health infor-
















in pursue of further discovery.
991 So. 2d at 212.Thus, so long as the de-identified records are produced pursu-
ant to a qualified protective order, notice need not be given to the individual
non-parties whose records are sought.

However, while there is no such statute in Alabama, other states have stat-

utes that require notice to a non-party under the circumstances described herein.

See, e.g. Crowley v. Lamming, 66 S0.3d 355 (Fla. App. 2011) (holding that a trial
court could not compel the disclosure of redacted medical records of non-parties
without notice to the patients as required by F.5.A. § 456.057(7)(a) unless there
is a showing that prior notice is impossible.).

In a Medical Malpractice Action, Does Ala. Code §
6-5-551 Prohibit The Disclosure Of De-ldentified Records?

As is evidenced by some of the examples at the beginning of this article,
there are many situations in which redacted non-parties’ health information
may be relevant to claims made in a case that is not governed by the Alabama
Medical Liability Act.

However, there may also be reasons why these types of records would be
important in a medical malpractice case, in which case defendants will likely
invoke Ala. Code § 6-5-551. That code provision states:

In any action for injury, damages, or wrongful death, whether in contract

or in tort, against a health care provider for breach of the standard of care,

whether resulting from acts or omissions in providing health care, or the
hiring, training, supervision, retention, or termination of care givers, the

[AMLA] shall govern the parameters of discovery and all aspects of the

action. The plaintift shall include in the complaint filed in the action a

detailed specification and factual description of each act and omission al-

leged by plaintiff to render the health care provider liable to plaintiff and
shall include when feasible and ascertainable the date, time, and place of
the act or acts.... Any party shall be prohibited from conducting discov-
ery with regard to any other act or omission or from introducing at trial
evidence of any other act or omission.

Ala. Code § 6-5-551 (emphasis added).

‘This provision of the Alabama Medical Liability Act should not be a bar
to the discoverability of non-parties’ redacted medical information so long as
a strong argument can be made that those records have information that is
“with regard to” the acts and omissions described in the Plaintiff's Complaint.
Ex Parte Mendel, 942 So. 2d 829, 837 (Ala. 2006) (“Therefore, the issue for
this Court to resolve in applying the discovery exemption of § 6-5-551 to the
acts and omissions pleaded in the complaint is whether the discovery ordered
by the trial court is ‘with regard to’ those acts and omissions.”). The redacted
medical records of non-parties may be “with regard to” the acts or omissions
described in the complaint if, for example, they would evidence a profound
understaffing issue that is directly related to the plaintiff’s injuries, or if they
would evidence the routine placement of certain tests in a patient’s permanent
medical record (the absence of which in the plaintiff’s decedent’s record indi-
cates a cover-up, which is relevant to punitive damages), or another patient’s
medical record may evidence what a defendant nurse was actually doing at a
critical moment when the plaintiff’s decedent needed attention that he or she
did not receive.

'The key to overcoming an objection pursuant to Ala. Code § 6-5-551 is
to request only those de-identified records that clearly contain evidence that
pertains directly to allegations made in the complaint that would render a
healthcare provider liable.

Conclusion

While there is relatively little case
law on the issue of the discoverability
of the redacted medical records of
non-parties, if such evidence may be
helpful (or even crucial) to your cli-
ent’s case, these arguments may help
you to obtain an order from the court
that requires a defendant to produce
them.

1 “An order of affirmance issued by the Supreme
Court or the Court of Civil Appeals by which a
judgment or order is affirmed without an opinion,
pursuant to section (a), shall have no prccctfcntinl
value and shall not be cited in arguments or briefs
and shall not be used by any court within this state,
except for the purpose of establishing the applica-
tion of the doctrine of law of the case, res judicata,
collateral estoppel, double jeopardy; or procedural
bar.” Ala. R. App. P. 53(d).

2 Note that, while the Seventh Circuit Court of
Appeals recognized that the supersession clause
does not apply to de-identified records because it
requires that a provision of state law must be more
stringent and related to the privacy “of individu-
ally identifiable health information” in order to
avoid preemption, the Court went on to hold that
a privacy interest exists in redacted medical docu-
ments because compliance with a subpoena would
impose an “unduc burden” under Fed. R. Civ. P.
45(c}(3)(A)(iv) on patients whose redacted records
were subpoenaed. “The only issue for us is whether,
given that there is a potential psychological cost 1o
the h(:rs]ﬁita.l's patients, and a potential cost in lost
goodwill to the hospital itself, from the involuntary
production of the medical records even as redacted,
the cost is offset by the probative value of the
records.”. 362 F.3d at 930. The Court held that
the potential loss of privacy (via “skillful Googlers”
who could potentially sift through the information
and “put two and two together”) outweighed the
probative value of those records, which the court, in
this particular case, determined to be “meager.” Id.
at 929-30. This case involved the government seek-
ing redacted records of patients who had received
partial birth abortions in litigation related to the
constitutionality of the Partial-Birth Abortion
Ban Act. Thus, the incredibly controversial and
sensitive nature of the records at issuc likely make
this case an outlier. In addition, because the Court
engaged in a balancing of the costs of production
and the probative value of the de-identified records,
it left room for future litigants to argue that when
the probative value of the records was high, the
records should be produced. Indeed, this argument
has since been made with success, albeit in a case
that involved the production of identifiable (rather
than redacted) health information. U.S. ex rel.
Block v. Del Campo, 2010 WL 2698295 (N.D. IIL.
2010) (“Unlike Northwestern Mermorial Hospital,
Plaintiffs have identified what they hope to gain
from patient interviews and how that information
is highly relevant to their claims. Plaintiffs' case
centers on whether Defendants sought reimburse-
ment for services allegedly provided to Medicare
and Medicaid patients which were based on false
claims. Plaintiffs need not accept at face value the
facts presented by Defendants. Plaintiffs’ counsel is
entitled to ask patients whether they recall having
the surgical procedures or the application of photo-
sensitizing agents during light treatments which
are recorded in Del Camposs files. The Court is sen-
sitive to Defendants’ concern for the privacy rights
of Del Campo’s nonparty patients. It may well be
distressing and even embarrassing for patients to
participate in this bitterly contested lawsuit, bur
Defendants have not shown that such concerns
outweigh Plaintiffs' need for the requested patient
information.”).
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