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Suggestions for Defeating Arbitration

Devid G Wertes, Jv)!

Abyrract

It his Commentary, the author respowds 22 Arbitration: Avoiding the
Ranawiy Jury, ua articly wrimes by Resced Myler and Kelly Rewse oad
prblished in the Foummal kast yeor. 23 AM.J. TRIE ADFOC. 129 {1995).
The awchor grgues bave shar arbitraiion & an infevior farm of digwi
retrlution bocauss arbimation s cosly to the snctal, polinical, oud Fgal
Jabric of society exeend it bemefity, Convequendy, tha author eRumer-
ooy pnd diseuteey 4 eember of strabegles for defearing arbitrugine.
Diveusion deging witk onalysis of Alabams law and then eonsiders e
deoisions ef other counts.
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1. Introduction

Like it or not, with the decision in Aflled-Bruce Terminix Cos. v.
Dobson, the United States Supreme Coust opened the deor for product
sellers, service providers, and insurers to include arhitration provisions

*RLA, {1981), University of the South: ET. (19853, Cumberlund Scbiol of Eaw.
The author is 3 member of Clnminghen, Bounds, ¥ance, Crosder sod Brown, LEC,
Mobike, Alibama. H:%mﬂﬂm' Comnenittas of he Adabartsa Trind
Lawyers Agsaciation and o Chai of its Amicus Curige Convnittes, b additicn,
Afr, Wartps 15 Hhe Adaharma delegste tothe Association of Trisl Lawyess af Amends and
serves a3 & tember of The Apckeyy Curiod Caprmsitios of thal crighaiative.

M. Wirtes wighes to thank fhe foflowing for their geserous assisiance with rescarch
Fr thix ATtioke: (wﬁu M, Do, £ flounds, Veace, Crowder and
frowe, L.1.C and Allan Brown, Tucksr Yance, Britten K opesky; and Drustin Bagwell,

aff Surmmer 300 asaciabes with the fiom
513 .5 265, 1158 O R%, 130 L. 554 2753 (1995, ek g demied, 084 Sa. 2
SO (AL 15946),
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in consumer contracts.’ Despile ovidence that the public disfavors
arbitration” s despite repeated calls for protestion of consumers,” the

X Ser Dofson, 513105 at 231,

* [ November 12, 2000, an Alsbame nowspaper reporiesd the resules of a telephone
survey of 41 5 sdult residents of Atshama. Scas Reilly, Poll: 43 Percent Lan 't Care for
Idea of Sinding Arbivation, Mosn p RED., Nov. 12, 2000, ot 18, 38, Cloiming s 3%
confidence levelanda+5% marginofcrros, this survey revealed thar 45% of those asked
Tzt that bindi g sebicrarion was i "t ides.* /. Sity-fve porcent thisught binding
arbitration bene fittod businesses more than consumers, /7. Forty-four peroent of those
surseyed corluded e goveramend fionld regalas the ase of such comttwcta, 2.

* For examyple, the editors of 54 Tiday wrote ibe following on Febnaary I, 200

Emymmmnfrﬂ:pupuhr&hym“%hﬂ&,aﬂymﬁmﬁm;im
ey yous eight 1o sue 3 you have aboef witk eBay, po’T go before i privax
arbitrabor instead o 8 judee in comt. The Web giant his even picked the placs
Sun Jowe, #Bay’s home, bul pol sxactly comveniest o the vast magurity of
G HAGUITRTS-.

Ammﬂ&mmmm}ammmumm
credit card potpankes. ol quictty B Cstomrers it bt on 3grocrmeits.
Custtier, simply by making & purchase. often sutomatically give vp their right
i sioe. Lnlems, of course, thay chal e agrocmeit ekl AR times,
pompTers oAl y realize whatthe v ve ost there 'sa problem, and they can's
file s,

Businesses defend arbitziion €3 8 cheap, convemant abtarnative ko coure
Aid ortarry incsis! at their custormers favor arbitraton, even though it forres them
to give up the right o & jury el and geserally to appeal & boss.

Pat if atbitration is such 3 win-win proposstemn, companics shoubd be edger
1o setl the iden in bold, underitnndible lnguage,

Madty aren’t cven coming glose:

+ Helmn a Mew Yark cossutet sued, eompuier makey Galsaay had rules
fuorebag customers (o arkirses disputes in Chicego and pay 3 CH30 — rbre tham
thr cont of room Gatewy products - just o briog o claimn, I 1998, 2 New Vork
Tiacdgpe Tided the terms “uacoRscionable,” Gipleway bas changed i process.

vﬂmymmmmmmw&ywmﬁmmMm
fn 19946 s seinscule print melnded with & bitling wasmems. Threo conanct
hitve sued challengimyg the poticy, and the case 13 pow oo appeal.

« imerican Expross tobd acarly 30 sxllicn custeemecs 4F iy new pbitration
Wﬁ!:','f it &p inmocams VF.Y.LY notice stofTed io with cher April bill Ones
gopaamers uasd their cands, lh:irmh.lmjunmmmﬂarmu.

Compenies msisl (hat ssch desclosurnes are adequate and 's up wr
customers (0 Tend the materials they receive.

11 they did, many cenguerers wowbd disnyver theyhave ke control over how
arbitrated dispates are handled. For instance, it costs at least 5775 toget an
peason hearing hefire the American Athinntion Adsos atien. e kb
coumts in most smtes, and the filing feo s far dess hen 5100
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fuect o fhat much injustice has already occurred and more will oceur in
the funure as binding arbitration provisiens continue to food the market-
place. Litigators necd not necessarily succumb to the onsleught of
arbitration; this Anicle presents several strategies for defeating metions
to cormpel arbitration.

Furgt, the Article discusses persasive social, histonical, and political
reasons for rojecting binding arbitration. Next, the Article enumerates
tmportant isswes 1o conglder in the effort (o defest biding arbiteation
Discussion of the legal issues beging with analysis of redent Alaharna
Supeenie Cour decisions and then considers the decisions of other cours.

11. Social, Historical, and Political Issues

A threshold social issue confronting arbitration is that the process has
no accowdability. Unlike judpes who are subject 1o regulation by the
Tudicial inquiry Commissions, liwyers who are subject 1o regulation by
slate bar associations, apd politicians who are subject te regutation by the

At undar the mles af the Manooul Ashitretion Fomum, which habdles
dispstes for American Express. conmemess canno! pin m class actien lawsits,
often e ondy tool that prorvides leverage tves wealiy corpeorations.

At the very least, bismesses intent on tossing ot these conseerer nghts
should be sble w desiyn an acbstralivn atmouscemend that shouts, “Hey, Jook
AT .7 o siETEmareey (he real costs for comaureerd, Befter ver wh not give
ronsuseers o chince: arkatration ar oou?

[Faabiiration is 83 copsumer- iy o5 te ¢omgaics procienn, tey shoyld
tave po provlem fieding plendy of ke,

Conmemers Losing Ripht i Sue, UFBA TO0aY, Feb. 1, 2000, ar $5A. The oditors af
Clonssmer Reporty corcluded & reconl articke ahost srhsratioh with the follovwing

requests:

Comsmers Umnon Ihinks that 4 faor arhipmiion process ahould be volatary
i the par! of both peties to a confrast amd oM Boposed OR CONSEERCTS
wniluterally. Fulbes goverming The procoss shoald be cleaky dacbosed  Askima-
Anom Fiees Tt il ugeemt cotcunzes ahold be wrived. Finally, no arbitration chusse
shold Bieruit an individuad"s abilidy o soin with other sirikary katmod coapumusrs
raciani-action lawsanl Omlywhen these protections are assured ¢anabiirmbon

muly dediver the siving—sod mmparted justice-thaet its beckers prorise.

Your Momey-The driaratioa Trap: How Congumers Pay for Lo Cosr’ Sustice,
Cirorse ik REAORTS, Aag. 1599, ar i,
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Srate Ethics Panels, arbitraors sre subject to no regulatory entity. Arbi-
mmmmmmmtmhmmmmmmmmm
decisions,’

Arfitration raises & another social issue: the costs of the process of
srhitration increase with the sizeof the controversy. For example, atcord-
wig to the American Arbitration Agsociation’s (AAAY Construction
Drigpue Rubes, & confroversy over a $50,000 house would cost the
hatmeswnes $1,250 just to file aclaim for arbitrstion.” A controversyover
4 §300,000 house will cost the homeowner 53,500, On the other hand,
under our taditional sygtem of filing awit in state cowt A CONOVELRY
involving amounts up to $10,040 requires payment of only & filing fec
oF §100 or so: controversics excending $10,000 require payment of a
fling fee of $200.°

haﬂdiﬁnnhﬂmmm:ymﬁinhmﬂ;tbﬁmﬁmﬂmﬂammwhﬂ.
similar bodies)just to invoke the arbiiration process, the consumeris also
stuck with paying the arbifratos’s cxpenses (which ts ordinarily & steep
hourly tale) ard the costs nssoeinted with providing the pisce within
which to condoct the arbitration hearing (such as a hotel conference
room}.”

Why woultdanyoene in their right mind ¥oluntany incur hese tremen-
dous costs when the public dispute resatution system (e, courts) i
glready paid for through our taxes®

Siill ancther sociat conearn implicated by arbitration is thal resolution
of civil controversies will no longer be by formel and predictable rules
Butwill instead by subject to the vagaries ofa gystem designed o furction
without clear riies. Underourkistorical civil justics system, the cilizens

5 See O ULS.C.A. § 10 {West 20041) (smting Hal COUTtS ey VACAtS an DTS
dpcign only tpon i Kbowing of fuoed, CETHpAE or sadiie peans W the procest). Ak
arhitretor's sistakes of kew are nok sppeakble-

5 dmaricon Arbitration Axy ‘1 Constricction ledisiry £) Repodution Provedure
Adminisirative Fees, ar hittpiwww sdr o (las visted Nes. 17, 2000} [heremaiier
Adwisistrative Fea

TR

* Tho Alsbar clerk for the dismict oottt reports ihat filing Tees for Sispzies over
S3000 and levs than $10,000 s 5113, The Alsbama clerk for the chroul <ouss repons
thiet e [iling Fibe for o controvesay e eeding $1ES00 i $200{ meluding » jucy domand
foe)

¥ dcdmimizirative Fews, npre Tk 6,



200} I EFTHONG FOR TREPLEA TG ARB TR TR 115

know that the rules of evidence, the rules ofeivil procedure, the rules of
professional condact, and local court rules all provide very clear guidance
for how inwyers and partios muost 2ot while resolving controversies, For
exampte, if & recalvitrunt hospital was unwilling to turm over critical
documents concerning & paticnt's care end Peatment, the patient could
goto 3 judge and obiain s order equiring that the rocords be turned over,
under threat of punishirent. In arbitration proceedings, on the otherhand,
there mrs o enforcement toods to protect the victim or make wrotigdoers
do the right thing,

Arbdtrafion provides an wnfair forum for the rosolution of depules.
When was the lust firie you heard of an ordinary citizen signing up to
become an arhitrator? How many truck drivers, postal workers, house-
wives, achool tcachers, or other working men or women are certified
arbitrators? Whart chance will Mr. or Mrs, Ordinary Citizen have to pre-
vl when they are judged by thoss whe huve sought te jobs a certified
arbitralors, jobs such as insurance industry excoutives, retired bealding
contractrs, corporate atforneys and the lke?'"

Ashitration ignores the basic tenets of due process. Our country’s civil
justice systom has developed over 200 years. In that time, thougands upo
thousands ofcases have been heand and decided, and from that collective
experience the important fabric of our nation’s laws has emerged.
Included among thosas faws sbe mpanan) due process protections that
spell out eack citizen's rights and obligations.

Mothiny in the arbitration rules roquires e arbitrator to adbere o our
bagic rules of law.® To the contrary, arbitrators arc free 1o disregund
thern, What is more, many arbilrators heve po Irining in the law and
would not know how to correctly enforce these rights and obligations,
assuming they were inclined fo do s0.”

= See, ¢, ok Bucbotph Ciobe, Decsmtives amd Arblmagion. Phe Caoe Againge -
forcement of Executery Ariratios Agreement Besween Emplopers and Employed,
&4 1 Mo K ansas Oy Lo Rey, 449, 478 {E996Hdiscuading hoow the nrbitvalr selpcton
process fmvors cooplovers iwet orpbowees),

' Sew Mursy 9. Levin, The Rele of Subisnattive Lawe i Ficbinesy Avhitration cag
the Importence of Folitton, 35 . Bis. L1 105, 113 (15997 (sraing thet “moet
arbqua o are mat ohigated io fodkow sebantive law™),

W fpedean B Steralight 41 Mandaotory Himding Arhijraceon Meets the Clasy deton,
Wl the Class Acflon Farvive?, 42 W & Mary L. Rev, 1, §1 {2000 {roting that critcs
winsh |ike to sa¢ judicial involvemsent becauss ‘"Ifj:‘ﬂm hek the qualifications and

-
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Arbsiiraton ignores the common law prineiple of stare decisis. Appel-
Tate court decisions and some trial court decisions ar reporied molBeial
publications lor the guidance of future disputants. Even before s dispule
arizes, & lawyer can read cases and advise aclical ona cowrse of conduct,
The application of statites to varying situalions 18 developed through
individual cases. This is not the caso with arbitrstion, A dispute that is
sent to arbitration dissppears without 2 trace.  When consemer disputes
are routinely wend to arbitration, the development of any law of conswmer
protection will be arrested and no adaptation to changing circumstances
will oocur, Thus, stbitration is the privatization of dispute resolution nol
only because a private individusl decides the case rsther than & public
judicial official, but also because the result is pnvate and no public body
ol law aripes from the conclusion of the dispute.™ Only the commercial
repeal players will knaw what arbitrators are doing and wha! internal
boundaries they have or have not developed, ™

Finally, and most imporiantly, we must consider how this new move-
mant fowards arbitration runs afeul of the fundamental constitutional
liberties entrusted to us by our founding fathers. The Seventh Amend-
ment in fhe Bill of Rights of the United Stales Constiiution dechires that
we B8 eitizens huve the right to rial by fury.” s Alsbama, ss in other

cxporicooe nocessary to decide complicared clase issees’ ) Julian J. Moore, Note,
Asbitral Review for Lock Therecf}: Emmmﬁufhﬁmmrﬁfﬂlmmfﬂ{i bitrading
Srezurory Clabws, 100 Coelne £ REw. 1572, 1580 (2000} {arguing

mmm_;rﬁ nod applied 10t qualifioations of achitreters of employment disorirmneton
Claime

M Mot arbitration. awasrds e ool published. Whes the diapute invelven isbor

nters, snme pwerds are published in pepomerd siech ¢ Labor Arhiration Beports.
Txbor Arhitration Reports iv published by the Puress of Mational Affain, Inc. (BNA)
in Waghington, D.C. The SMA sobocts ewandd [or puhlication bused upeon e generg
inkerast of the matenial and clamty of the srbitnie's ing. O BUREALF OF
NATIMAL AFFAIY POLICY ON AR A TIOK AWARDSRLECTERL, ASEITRATIN
REFORTE: DISMUTE SETTLEMERTS vik £ 2000}

B Sow Levin, rapra mete 11, af 108-11; Stepkesy 7. Ware, Defaal! Rualoy From
Mandatory Ruke; Privaiizing Laow Through Arbitranion, 83 MReN. L. REV. 703, 752
{EF0) { g gesting that, "TiH arbdtration ¢ anse appesred i the cotitmmets of  fow major
habs—gah iy the wilitics peoviding water, efectricity or phone service-pemtly overy
Arvwricus gt well agree to arbitrate any dispute with sryone™).

1* Spe Cole, syt node 1, at 474 (discussing bow arbitration favors repeat plivery
ot ci-yhol playena),

U8, ComsT, amend. VIE

L
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states, our forefuthers prescrved this ssered right W nal by jury through
Articlel, Section 11 of cur Constitution, which states “[1]hat the right to
triel by jury shall remain inviolate.™ Thousands of heroic men snd
women have sacrificed their lives to profoct the uncnumerable nights
found within our system of law. I8 it w0 be the legacy of our generation
to give up these cherished rights without even a fight?

HI. Legal Issues to Evaluate

Alsbama has witnessed an avalanche of arbiiration provisions in
scrvice condracls, new and used car and truck sates, mobile home salcs,
realtor bsting contracts, medical care contracts, and insurance conlracts.
Alabama’s Supreme Court has recentfy been swamped with arbitration
cases. At the time of this writing, the supreme court had rendered 135
decisions concerning arbitration in just the past three years.'* Thus, the
Alabanm Supreme Court has examined many imporiant issues surround-
ing the enforceability of arbitration provisions. Using Alabama law as
& starting point, the Article next discusses eight strategies for dofcuting
arbitration and cxamines how those strategies are freated m other states.

A. General Contract Defenses
May Defeat Arbitration

First and foremost, it is important fo remermber that under the Federal
Arbitration Act (FAA), traditional contract delenses are available to avoid
enforcement of unfiir arbitrition provisions, The Act states i part:

A writlen provision s mny hktitimee FARACcHON of & oontryl evidencing a
transaction imvolving cotmmetce B0 settle by arbiration a conteoey crsy
thereafter srising out of such contrael or ranssction, of (he refusal to perform
the whole or any part thereof, or an zgreement I wiiling 10 subrmit wo
prbiiraticn an gxisting comthoversy artig outof such a conmrady, ransaclion,

Mada ComsT et L§ 1L

" Research an electromic daabases resulted in a fpdwg that the Afshams Supecme
Court has teadered 135 abitretron relaled decisions in the thaee yeams preceding
Movenber, 2004

N



118 AMEEIAK MURNAL OF TRLAL ALYOCACY [Veol. 24:111

or refisal, shall be valid, srevocablo, and enforceable, save upow such
proumds o exisd af kew or i eguily for the revacamon o amy controct.”

In Allied-Bruce Terminix Cos. v. Dobson, the Sepreme Court held that

FSection 2 of the FAA] pives [5]tates a method for protecting consumers
agairen unfiir pressuce to agree to a coatract with an unwanted arbiration
provigion. Satezmay regulsle cordracts, meludimg arhitration clemses, utider
general comract lew panciphes and they may invalidaie an arbitration clanse
“upon such grownds as exiel at law of in cquity for the revocation of any
conmact." ™

It Docter 's Associates, e v. Casarotto, the Supreme Court noted that
“generally applicable contract defenses, soch as fraud, duress, or um-
conscionability, may be applied to invalidate arbitration agreements
without contravening § 2 {of the FAA]L™' The stanting point owards
defeating arbitration is determining whether contract defenses exist

B. Is There a Written Provision in a Contract?

FireL, the litigutor shauld ask whether there is a written provision in
o corttract conceming arbitration. The first sentence of sextion 2 of the
FAA states that it applies 10 “{a] written provisios in any maritime
fransaction of @ contract.™

In Ex parte Payne, the Alabama Supreme Court gramted mandamus
and ordered & circuit courl 10 set aside an order compelling arbitrsion
because there was no contract.? This occurred undee familier facts-a
person artempted to buy a ased car, bul the retail parchase order she
signed said the sale was coatingent on ber being approved for financing.**

"R US.C § 2(1999) {etrphasis sdded).

Wiy 08 265, 281, 103 5. Ot 434, 843, 130 L. B4 2d 753, 769 (1999) {quoting
& U8.C. § 2{1995) demphasia added)).

U125 GA1. 687, 116 5. Ct. 1652, 1656, 134 L Bd 2d 502, 909 (1996).

g Ug.C § 2 (1999) (emphasty sddad).

1747 So, 2d 298, 404 {AlLa. 199,

¥ £y porte Payna, 741 S0, 24 st 309-401.
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Since she was not approved, no comtract was formed and the seller,
therefore, could not invoke the abitration provision.™ Since there was
a cantingency contract, and since the “confingency” directly addiessed
in the contract never occummed, there was no contract.

Most stale courts agree with Alabama and have hekd that arbilrition
provisioms arc invalid unless the provisions are in a written comtract,™

i at 44

# Srw Will Flooring, Inc, v. Howarda 5. Lesse Constr, Co, & Amsocs, 656 F.2d
L 184, 1155 {Alasks 1983}, Unitcd States Fadelily & Cluar, Co. v, Tripla H Flec. Co.,
Mo, CAYR245, 1999 WL 1031264, ai*2 {Ask. Ct. App. Naov. 10, 1999%; Badic v, Bank
of Arn., 67 Cel App. 4th 779, TR7, 79 Cal. Rper. 2d 273, 278 (1994); Mays Cheb of San
Femando Yalley, loc. v. Fidelity & Deposit Co, 6 Cal. App. dth 1266, 1271, 8Cal. Rptr.
2d 387, $B9 (€3, A, 1992); fr re Marringe of Popack, 9034 P 2d 464, 467 {Cols. L
App. 2000} Levine v. Advest, Inc., 244 Coms, 732, 745, 714 A_2d 640, 656 (1998);
Beonoti v, Wender, 208 Coder 357, 300, 545 A4 353 35T [1RRA); DS
Propertics-First, Inc. v. P.W, Scott Assocs, Tne., 748 A_2d 389, 391 (Del. 2000)
{imlcrpreting the Jbuke s seatuse that previdas, 'lﬂﬂMlWMlhhﬂlﬁDHbIMH
amy controversy exisling al or arrang after the effecove dare of ihe agreement is vabid,
cofrceable and itevocible™); Benderwm v, Cotn] Springs Nisssa, Inc., 75750 2d 377,
578 (Fla. Dist Ct, Agyp. 2000); Bishog Courssting Co. v. Center Hros,, Inc, X135 Ca
App. 804, 305, 445 5.E.2d TAO, TR] (1994 ); Drows v, KFC NaT Mgmt. Co, 32 Haw,
236,232,921 P20 146, 1 524 1996); Gumprecht v Deyle, 129 Ldabo 242, 244, 912P.24
610, 612 {1955, Jobnson ¥. Noble, 240 LU, App. M 731, 734, 60R M.E.2d 537, 540,
1E1 [IL. Dec. 464, 487 (1992) (denying defendane's monen o compel arbuirulion of
plaintifTs breach of contract and breach of fidooary duty claims whete the chime were
beied o kn ool azroemiend prior to and indepondest 0f & wrimes SOMTLIN conrining
am arhitration clauaey: CAC Graphics, Ioc., v. Taylor Corp., 154 1L, App. 3 283, 286,
SOTNE2D 178, 173,507 U Dec. 507, 309 (19877; nt"l Crearpve Mo, bnc. v D& R
Enen’t Co., 670 K.E2d 1305 (Ind. L App. 1996F LING, Inc. v. MeCain- Wiskler
Pucimersbep. 196 So. Jd 590, 582 (La. Ct. App. 1981); Roaos v. Tilkabicn, 495 A.2d
1196, 1198 {Me. 1997}, Barnstend v, Bidder, 39 Mass, App. C1984,936, 839 NE 2d
TEY, TS5 (1986); Carpenter v, Pomerantz, 36 Mass. App. O 627, G2E, 634 N.E.2d 387,
SEE{App Ot 1994); Mitchetl v_Dahlherg, 215 Mich App. 718, 547 N W _2d T4 { 1994);
Adiderceont v. Fedaraind Ml Tne, Co,, 465 N W .24 65, 69 (Mins Ot App, 1991 ); Roth
v. Scof, F12 Wew, 1078, 1083, 921 P2 L2 12654 |9%4) fn re Linceln-Yroodssock -
Co-op Sch. Dh=1., 143 NH. 598, 600, 73] A.2d 932 994 {1945 American Stales Ing.
Co. v, Sarrall, 250 A_D.2d TH2, 741, 684 N Y.8.2d 711, 712 (LY. App. Div, 1999,
Brmerone, Mec Doauld & Co. Bec, Inc., T8 Ohio App. 3496, 101, 603N E 2d 1141, 1144
[1992); Sehaal Dis of Oy of Erle v Hrio Biluc, Ass'n, T49 A 2d $45, 547 {Pa,
Commw, 2000), Midemo Co. v. Presbyterian Housimg Dev. Co.. 729 A.2d 180, £83
(P, Super. Co 1999) (anting tha, “[ijnorder for an agroemend e arbitrate to fall vithin
1 oeforro Arbibretion Act, tero regeircments mast be met: First, B agpeement mist be
in wrining; and second, e sgreement must expremly provide for arbitnition udder Ehe
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A few states have held that an agreement to arbitrate disputes need riol
he in the form of 2 written contract.” In Lyman v. Kern, the New Mexico
Court of Appeals distussed “cmmmeon law arbitration” and stated that,
“a]lthough preferably any agrocment o arbitrate shoudd be placed in
writing, New Mexico continues [o recognize common law arbitration."™
Under commeon kaw ssbitration, the parties’ agreement #o arbitrale need
not be reduced 10 3 writing Il partics can demonstrate that an intent to
submit to arhitration existed &t the time of the contract’s formation,
common law arbitration is applicable and specific documentation is not
required.

Aty Sundey-Besitch, lne, v, Rogererative Envil Bqgudp. Coo, 697 A.2d 5323, 3246(RL
1997 Thunderstie Lodgr, Inc., v, Rever, S25 MW 2d 819, 522 (S.D. 1998); Bquity
Residentinl Proporties Mgemt, Corp, v, Siivers, 15998 WI1-549289, a4 (Tex. App. Aug.
1t, 1998): Pacific Dev., L.O., v, Do, 382 P24 54, 97 {Utah C1 App. 1999): Joder
Bidg. Corp.v. Lawis, 153 VE 104, 11%, 560 A 2047 |, 472 (1989]; Towen v. Davis, 2000
WL 628TRD, 8t *1, 7 (Wash. C1. App. Maw 12, M),

M Qulgley vy, KPMO Bt Mapwick, LLP, 33051, Seper 257, 2170-7 1, 749 A 24405,
415- 16 2000} (“[Tin detormniniag whether the parties have agreed to arbitmatz, siale liw
cantrect princplosapplyl. aond ] . duty 1o arbirare, sad B soope of srbitvstion e
dependent solely oathe partics” agrecmend. "), Wsterstem v. Kovatch, 260 .1, Supes.
277, 285, 638 A2 KRS, BRO (1993) (arating the “[p]ertics can coment s it bitratlon
sven inthe sheence of n writlen agrestoont™) {eitmg Stop & Shop Cod. v. Gilbane Bldg
Co., 364 Mass, 325, 330, 304 N.E.2d 47, 437 ([973)): Habvorsou-Mason Corp. v.
Emerick Comstr, Co., W04 Cr. 407, 412, 748 £.2d 1221, 1224 {19K7) {noting that
arbitration #tutes do oot require writtom agreement, do #ot replace common-laer
arbitration whesi sabute does ool gpply.); Coventry Toachers' Aflllance v, Coverrey Sch
Comem, 417 A.2d 886, 880 (R.1. [ 920) {swmting e o “pamy’s willmgness to acbrbrike
sapocific Inme need notbe axpress bul may e lmpdied from e condact of the parties”)
{citing Ficek v. Southen Pac. Co., 338 F.2d 655, 656 (9th Cir. 1964)); Hol Spnings
County Sch. EHAL Mo, 1 v. Sirube Conatr, Co., T13P.2d 340, 545 (Wyn, 1986) {nating
that agreement i srhitraie doss not eve La he inwriting and can arise us 8 resulnof the
parties” conduct o exinting dispate regardies of whether parties proviousy comtmeled
for arbitration).

B3k MM, 582, 585, U5 P.2d 504, 30T {C1 App. 1969),

2 Lymase, 905 P.2d o 507,

W id, (moting the | ¢ parmmon luw spplicd when arbaration sgresments (il b Mieet
skilupery fonmalices™); ser Wetzel v. Sullivan, King & Sabam, P.C., 745 5.W1d TE,
81 (Tex. Ct. App. VHIE) (sniting that, “fe]ver if e writen agresnsnd i notsaocuted end
0 wriling exists thas sagisfies e [orbibration stanae ], & common law righl o arbazation
is anforceable i am eppropuie agoeament o nubmit T arbittation W ahoam™).
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C. Does the Contract Substantially Affect
Interstate Commerce?

The next step asks whether the maritime transaction o contract at issuc
gubatartially involves ierersiate commeerce. Abscnt a substantial connec-
" thon wilk interstate commerce, there is no authority for federal regulation
by the EAA umder Congreas’s Commeree Clanse Power.”' Transactions
purely infrastate in nature are nof regulatad by fedoral faw.

The Alsbarma Supreme Court in Sisters of the Visization v. Cockran
Plastering Co? cited United Seates v. Loper” a8 roquiring proof of &
“substantial cffect” on interstate commerce before a pre-dispule arbitra-
lion provigicn will be deemed to he enforceable under the FAA The
court held that Lopez recognized limits on the power of Congress w
regulate through the Commerce Cluuse such that the proponent of an
arbitration provision witl bear the bisden of proving that (he transaction
has a “substantis} ¢ffect” on commerce given factors such as the parties’
citizenship, ools and eguipmer used, altocation of costs of services and
materials, suhsequent movement across state lines, and degree of
separability from other contracts™ Sisters of the Fisiration could be
recognized within the wortd of arbitration s landmark decision, malking
it required reading for any asomey confronted with a pro-dispute

Earfier, in Rogers Foundation Repair, fnc. v. Powell, the Alabama
Supreme Court held that a contract by an Alsbama corporabion to perform
repairs on a chirmey of an Alabama residence did not have a substantial
effect on interetate commerce even though the contract contained s
recitation which stated that it did.® The ¢oun granted 3 pesition for

M Ear QUSCSE B 1 {Law. Co-op 19951

2 pog, FPH1513, 2000 WL 264243 (Aba. Mar. 14, 2000) {Lyons, Heupen, Codl,
Johivgtone, & Prgland I 1, concurring; Brows, |, concurring intha resutt; Hoaper, ©27.,
Muddox, See, 1.1, dissentng),

Y514 (15 549, 549,115 8.Cn, 1624, 1430, 131 L, B4 24626, 637 (1 995} (mating
"l the test [of the scops of te Commence Clause} requires an analysia of
whether the regulaed activity ‘sobamotially affects” interidate conymerce™ ).

* Sirtery of e Viitpron, 2000 WL 264243, at*2 (citing Lopre, 314 173, at 560),

* fd w6, !

M 744 o, 2d 869, BT (Al 1999].

.
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mandamus and reversed a trial coun order reguiring arbitzation upon
holding that there was no subsiantial eflect an inlerguate commerce and
that the FAA coubd not be invoked,”” Simikarly, in Southern Unired Fire
ferurance Co, v. Knight, the courtl held that an setomohile insyrance
pelicy issued by an Alabama corporation does so? “substantially affect”
Interstate commerce; therefore, an arhitration provision contained in such
a policy will not e enforced. ™

All other state courts addressing the issue have held that the arbitration
provision in the agreement is valid only when the partics’ agroement
affects interstate commerce ™

" Powil!, 748 S0, 2d wt 472
WTLE So. M 587, SE6ET (Ak, 1999},

* fee MeFnrire v. Monarch Feed Mills, Ene,, 638 85,24 107, 309 (Ack. 1982);
Dryer v Los Angelss Rams, 40 Cal. 3d 406, 411, 706 P24 R246, BXT, 2200yl Bpir
BO7, B10 (19%3); Croho v, Sisters of Charity Healdh Serv. Colo., 968 P24 T2, 725
(Codo. O App. 1998); Tevine v. Advest, Tnc., 344 Conn, 712, 747, 714 A _2d 645, 657
n 3, G0 (o [99R); Pullioag, Inc. v Phoeniy Steel Corp., 304 4,20 334, 137 {Dwl.
Super, L1, 1973): Brown v, KFC Mat'] Mpme. Co., B2 Hew, 226, 233, 021 P2 H46,
153 (19946} Univernaty Chiewiek Syp., [oc. v, Bahie, 171 Ind App. 624, 636 362
N.E24 153, 183 {1FT7Y; K. Palmer Consr. T, v Woichily Hamd Insiument o, 7
¥an, App, Id 363, M55, 642 P2 127, 129 {19825 Kodsk Masewg Co, v. Carre Fork
Corp., 669 5.9 24 917, 080 {Ky. 1984}, Cabing v Prodestial B, Co. of Am, 752 5o,
Zd A5 BI8( Le 2000): Baxter Healsh Care, Corp. ¥ . Harvard Apparatus, Tisc., 35 Mass,
App. CL 204, 207, 607 BLLE.2d 10EE, 1000 260 App. 1901 Burns v. Olde Diseaont
Corp., 212 Mich. App. 578 SE0, 238N W, 1 b86, 688 { 1995} Nortbwest Mechamical,
1nc. v, Pubilic Tiln, Cons'n, 283 MW 2 512, 523-24 {Minn. 19794, [P Tuntherbaeds
Chperating Co, v, Denmiss Corp., 726 So. 2d 96, 107 (biss. 1998): Muckler v Hopking
& Howard, P.C., 5§ 5.0 34 182, 1RER6 vie. O App. P90 Sogith Baroey, Lo, v,
Pairters Locad Enios o, 100 Pession Fund, 254 Neb, T58, 762, 3708 W 24 518 521
[ VFFE); Sentry Sys.. doc., ¥, Buy, 78 Mev, 507 20509, 654 P24 1008, (O03-00 ( 1982);
Mkeurner v, Parhway [oy. Co., 277 M) Super, 378, 38820, &40 A Zd D3, 9i8-00
(Super. O LawThiv. 19094 ) Vale Matonals Handling Corp. . Whote Storage & Retreval
Evi, Ing., 240 M) Super 3T, 37576, 573 A Zd 434, 48788 (Super, CL App. Biv,
1950 ); Laur & Mack Contracting Co. v. D4 Cieneo_ 2344 D 20 900, FB00_ 653 WY 524
BFE BAYEMY App. Div. 996 ) Pornmore . ok Begronal P Group Lenaing €o.,
68 BLOC. App. 630, Ghd, 3165 F. 3D S0, 92001, App [9E4), Cross v, Cames, 132 Oho
App. 3d F57, 163-04, 724 M.E. 24 R 2R, 832-33{Cr. Appr. 1998Y; Shafler v, Feffery, 915
P24, 915 n 10 (0kls, 1994 Dugesane Liphd Co. v, Wew Warwiek Mmlog O,
447 Pa. Super. 33 %8, 6680 A 2d 1341, 134D (Super. C1. 1995); Towles v. United
Healthcwre Ceap., 33 5.0 19, 16, 5304 5 B2 809, B43 (T App. 1999); Drisinnand v.
Piper laffey, [oe.. 393 W.OW. 24 41, 43-4 (5D 1999} Fiezcl! Conmr. Ca. w.
Claclidserg, 1460, 95 W. %l 79, 883 { Tean 1999} Inde-[ndwattinl Centre 00, "
Lud v, Amihess T'L [oc., 85 Washi, Spp. 076, 1997 W, 190953 al %] 1C0 App.
1947,
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D. Was There an Agreement by Plaintifi?

Another question 1o be answered is whether there is clear and unmis-
takable evidence of an agreement I the plaimiff to arbirate. Counscl
should determine, for example, whether all of the plainu ifs were parties
to the contract. Did a minor enter inkoe 8 contract containing an arbitration
clauge without the consent of his parents? Did a husband sign a new car
purchase form but his wife did nat? Do esch of the documents conlaining
arbitretion provisions bear the plaintifT s signature and thereby evidence
his agroemenl 1o arbirrate? Without any approprinte signature, what evi-
donce is required to determine whether the plaintiffzctuslly agreed to the
arbitration provision?

Cine state hos held that, if'a party fails b sign an arbitration agrecment,
the party is nol bound by the agreement™ [n Brown v. KFC National
Managemen! Co., ahusband und wife brovght claims ol rece discrimina-
fion and tort agains! the defendant.’’ The courl determined (hat the
husband had signed and was bound by an arbiration provison.® The
couri stated that wife's kort claims were nof bound by the arbitration
provision because the wifis had not signed the provision. ™ The coun
reasoned that while the wife's ¢laims were derivetive of her husband's,
the wife's claims were separable and her polential damages were not
coextensive with her husband's, "

Federnl decisions have also held that arbitration will not be enforced
shsent evidence the plaintiff signed a documnent specifically agresinyg in
writing 1o arbitntion, "

 Powm v, KFC Kar'l Mgml, Cn., R2 Faw. 2126, 243 921 P24 146, 163 [1996).
Y Browe, 920 P24 at 150,

il 1T 1

I ar 163,

“1g s cee alse Libeny Cisnuseations, [nc. v, MCT Telecommy, Corp., 733 5o
2d 571, 575 iFln, Tisi, Ct. App. 1999 {the individoal signed in 0 corporsie Cpacity
thtie the 2laude wam el cing an e ndvidual).

4 gop Ghundstad v. Rict. 106 1.3 201, 205 (Tth Cir. 1997) (bobding fear the
guATARHOr wad e bouid by the arbiralion agreementy: tee alvo 103 Tafe los. Co. v
SunAmerics Life Ins. Cou. 136 F 3d 337, 542 (Tt Cir. 1998 )1 A5 the plaintitts did not
syree w0 arbitrats sny dispube they mught have with SeooAmerica 1.fo, they camiol be
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The results from the Alabama Sepreme Court on this issue, on the
other hand, are a mixed bag, In Ex parte Rush, the court found evidence
of an agreement to arbitrale even though the homeowner did mof sign a
“lermike protection plan” document containing an arbitration provision
but did renew his termite policy with Terminix each year for nine years, *
The court concluded that, bevause of congistent renewal of the policy, the
homeowner impliadly consented to the arbitralion provision,”

The Supreme Court has deterrmined that an arbitralion provisson in (he
parties* contract is binding only if the parties agreed to the provision.
i Guiglayv. KPMG Peat Marwick, LLP, e New Jeney Superior Cowst
noted “thal the duty to arbitrate(] and the scope of arbitration arc

Fmeed b give up their fudicial omedies . . . menely because they mve an artntrable
darpute with sffil lstes nfthe defmdare ™), 1ee alne Eospaberg v Merrdl, Lynch, Perce,
Fermer & Srdth, Tne., 170 F.3d §, 20 (et Cir. 19959} { concluding that vie phaintiil Jid
ot dgiros ol wrbitetion cluwst besmens the defimedant fxifa) 10 corlily thal the plaint!fF
s, “fare ] iar™ with the clmae); MoCresry v Liberty Kat'| Life, 6 F, Sapp, 23920[H.T0.
Mize, 199 [noting s application G2 policy, Bt by the plaint T, did nol costitat
& agreement by the plainiff to arbimate when addmy s arhitatbon
claase waa received)
T30 Se, 24 1175, 1177 {Als. 1999).

T Ruck, TI0 S 2d @t 1178, CF Ex porsd Dickinpon, 711 50, 2d 384, 9R% {Ala,
1mj{hldmm:nmw?um¢mdmmnhmﬂmdﬂm}

M e ATET Tech., e, v, Coaronemucmion Workers of Amy, 475 U5, 642, 646,
1065 Cr. 1455, 1418, B9 L. Ed 2d 645 { 1988) { citny Seshworere v. Wamior & Oylf
Mavigstion Co., 383 ULE, 574, 305, 01 1047, 4 L. Ed. 2d F309 (19500 o F A.C. Berly
Co. w. Rhode lnlond Hosp, 110 R L 275, 284, 292 A, 0d 3635, 6970 ( 19TY) (balding
that an arbitretion cleuse mbuiler marufsctuner' s wriien propo i for bodler constaction
which could be propesly positionod oaly by debetlng one paragraph apd by mearponting
by reference s purchae order wis i "chasly written and expressed” within the mesring
of ustus; the scatute provabed that ageeamncmts to arbitrate ave valld omly when they ape
clearly wririen, cxpressed, and conteined in 3 sepaiate paragesph placed immediately
befare the tenirionnam chmse of slgianire of the partieg); Dumerymaki v. Eyring. 919
SWad 314, 319 (Teon. 1996) (stanng thal a refmosctise Arbiation claae s
endorceabls); InrtHEBuﬂ.:m:n'}rﬂn P75 W N 200, 372 {Ten, » AN [ iwting
ithenr * npnuymmummcnmmngmuhﬂmmmm ot g b
be told about the provimon, ut [matbe] Wm kmow ihe cononee of the
contrace”); Jader Hldg. Coep. v. Lewis, 153 V0 115,119, 580 A 20 4T, 473 {1949
rhodding thet the partics” sgreemend 1o be boand by an arvitvation svward did Bot oect
ther requiremnent of the patute bocausa the agreetent did not “ste cloarly that
the apreement forec koses my coun remedies cooceming any diapute that amises shic
it covenid by ihe mrbitration agreement”™ )
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dependeant salely on the parties’ agresment.”” The coun [urther stated
that, ““{ila the absence of a consensual inderstanding, neither party is
enditled to foree the other 1 arbitrato thedr dispuie. Subsumed in this
principle is the proposition (hat oely those issues may be arbitrated which
the partios have agreed shatl be.™™ in finding for the plaintiff, the court
reasoned that an arbitration clavse “"should clearly state its purpose’™
because quch clanses deprive citizens of access 1o the courts.* The court
concluded that, “fi]{ {ehe] defendant wamned o enler into an agreement
to hind plamtilT w sbitraion under all circumstances, it should have
written an mclusive arbitration clause."*

Ty contrast to (hulgley, the Montwm Supreme Court in Selfe v. Western
States Invurance Agency, Inc. found that an employec's comtract was
subject to arbitration.” The Soffe coun reasoned thal “'any doubts
concoaming the scope of arbitrablo issues should be resoived i favor of
arbitration. "™

Scme statos have even held that partics may agree fo arbitration despite
the fact that the parties did not sign the contraet.” Georgia’s appellate

* 330 N.J. Super. 252, 270-71, 743 A.2d 403, 41318 (K.} Supar, O App Div.
20001} {Guating Coben v. Allstate fos, Co., 231 M1, Super. 97, 101, 555 A.2d 21, 23
(M), Supar, U1, App. Div. 1889)].

2 agley, 749 A 2d at 416 {guotiog fa re Arbitntion Between (oover & Universal
Underssioers kg, Ca., BO ML 321, 228.25, 403 A& Xd 44E, 432 {19797).

* gt { quoting Marchak v. Charidge Commons, Inc., |34 M.1. 275, 282 633 A-Md
$31, 535 (19973,

= ;14|1|;¢i1i;% Ringer v. Commuoditees Corp. (T7.85.4.), 202 N1, Super. 291,405,
674 A 2d 1165, 11712 (NJ. Super. C1 App. Eriv. 19565)

5 g Pro2d 328, 333 (Mont 2000,

W goile, 989 P 2d ar 332 {quoting Soap-on Took Corp. v, Vetter, 828 F. Supp. 468,
&1 (D Mo 19917).

¥ 1. 8. Fidetity & Guar. Co. v, Tople H Elee. Co., 19849 WL 1031264 at *2 {Ark.

. Kev. 1, 1999) {holdmy that, even though an arbirstion <leuse tsell nead met be
sagred by the parties in arder 1o be effective, “there must still be o writing o whuch the
Mtics” condwct rmay atmck™ ) Dodge of Winter Park, Inc. v, Moreky, 756 Sa_ 2d WS,
046 [Fla, D, Ot App. 20003 {gramteg motion mo compel urbitratson despite the St
that sumomobife deabershap inadvantcnsly neglected (o sgn the agreementy. Comrest,
LE.C. v. Compornte Sec. Group, Tne., 234 Ga. App. 277, 280, 507 S.E.24 21, 34 (Ct.
App. 1094) {quoting Vuero Kefining v. M/T Lauberhorn, 513 F.2d 60, b4 (3th Cir,
1967} (conchadmyg that & party may be bowund by an agreetwat to wrbitrate even @ Ibe
abaenee of his sipoaiure ); Schwarzschubd v Marting 191 Conn, 1146, 322, 3464 A 2d TT4,
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couri reasoned that, under Georgia faw, a party may be bound by an
arbitration sgreement even if the purty did not sign the sgresment.™ The
court explained that a party may becounie bouad by an agreement when
he indicates his consent to the agreement by accepiing the benefits
provided by the contract.™

E. Determine Who Was Intended to Be Covered
By the Arbltration Provision

The e step when dealing with arbitration provisions ks o detormine
whether all the wrongdoers are parlics 1o the contract containing the
arbitration provision. There have been severa] recem Alsbama Supreme
Court decigions that heve sddrosscd the specificity needed in wn arbitra-
tion provision before a related party—not 2 signatory to the contract—may
nevertheless invoke the arbitration provision for its own use axd bensfit.

The bask test for claims against nor-signatories iswhether the clzims
agninst them are “inexiricably intartwined”™ with the claums against the
party or parties who did sign o document containing the arbitration

In Dmiversal Dnderwriters Life Insurance Co, v, Dufton, o corsinet
purchased a new car and entered into an arbitration agreement with the
dealership ™ The deslarship then sssigned the car loan to & tender. ™

T (1983} hobding thal " parly who sigre s arbmeatics agreemen, pelitians 8 coun
for arhiteatios, then particpates @ the srhitration proceedings may rot bater svort his
agreement becaise of A cliitg Tt the ather party did nat sign the agrearmin;™); fs #e
Sugcessin of Taravetla, 734 50.2d 14%. 151 ¢La Ot App 1999 (citing Hudey v. Fox
520 50, 2d 467 {La. App. 48 Cir. 1998), on remand, 559 5o, 24 BR7{La, App, 4ik Cir,
1990} { baalderg that, when sn apreemest lacks 2 signanire, the seifor vl B combict
of the o panied, who did ool siyn. may show the effect or vali of he
HEraenaent | b Ameriven Staes Irs. Co, v, Sorreil, 258 A 1D 24 TEE, VR84, GBEN .Y 4.2d
T3E, 712 {App. Div. F99%) {findog that “[1}ere & . . . no requinemco dhat e writing
b signesd, provided there i other proof (hal the parien seually agmed 1o schitae”).

¥ Comrvest, LLT. v. Corparste Sce. Group, Ine., 234 Ga, App. T77, 280-81, 507
SEZ I, M4.25 [Cr App, [09E)

7 Croavent. LLC, 507 5.E.2d 5t 24-25.
I8 S0, X 564, 56b-4T (Ale. 1089),
* Drattoon, T36 Ser. 3 m 567
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Incloded in the sale was a policy of credit lifc insurwnce.™ The consumer
fited & claim against the dealorship, the lender assignee, and the credit
insurance company ¢laiming fraud in connection with the sale of the
eradit insurance policy.™ The Alabama Supreme Court enforced the
arbitrztion agreement as to the dealer, its salesman, and the lender
ssignee, but refused to onforee wbitrafion as to the oredil insurance
company, reasoning that claims against the credit msurance company
were not within the scope of the contract’s arbittation provision,”
Alsbams is one of 2 vast majority of states that apply contract and
agency luw principles to determine whether a non-signatary Lhird party
is beamid by an arbitration provision.” For example, in Eif Atochem Neorth

¥ pd ml 6667
" g, wl S86.
R i aL 368-T0

i foe American Tne, Co. v. Cozor, 561 Ack, 304, 37E B71 8.W 2d 575576 ( 1954)
{stating that it is “clear that nonsignatorict o & contract may be doemed 38 parTies,
rough ordinary contract and apescy prmciples, for e parpass of e Padersd
Athitraticn Act™); Boys Chub of S Fernando Valley, Inc. v. Fidelity & Deposit Co.,
40l App. dth 1266, 127173, ¥ Cal, B 10 387, S89-90 {Ct. App. 1992); Buaconi
v. Dighello, 39 Conn_ App. 753, 764, 668 AM 716, 722 (Ct. App. 1995); Liberry
Cotrennications Torp, v, MCI Telecomin, 733 8o, 28 571, 574, 24 Fla. T.. Woskly
1103 {[Hat Gt App. 1999): Commvest. L1 C. v. Corparnte Sec. Geoup, bic., 234 Ga
App. 177, 280-R1, 507 S.E.2d 21, 24-25 {Cr. App. 1994) {skmtung that contract and
agency law principtes will govern who the arbitration spreement may be cufirced
againss, arpd that the signature of a party iy aot be necessary i Rath v, Mana ed Health
Malwoek, Inc., | 23 [dako 30, 31, 844 P2d 12, (3 {1992); Jaceb v. C & M Vides, Inc,
24% L App. 3 634, 618 N.E3d 1267, 1271, 18R N1 Dex. 657, T01 (App. Ct 1933)
{suting thad when & president of the Funchipess signed in ki represeniativo capacity
om behatf of the franchisces rather tam in kis indivicual capecity, the pretideat as &
imlvadual was comsidered & ooviparty (o e arbitration agreermnent amd e coskd na
rornpe] arivtratiot ar be campelied o achitmie wader the franchise sgrocomntr]; Curts
Q. Teterrman Co. ¥. Buck, 3406 Md. 569, $76-80, 667 A _2d 64%, 63355 {1995, Rac
F.CHILP.C, v DiGovannd, 34 Mues. App. CF, 498, 50308, 612 &.E_2d 1285, 1 FE-00
(Ct App. 1993); Hetrick v, Enedmer, 237 Mich. App. 264, 267, 502 N, W_2d 603, 603
(O App, im}{hlm: health irser v Aol uﬁu:i.md Lo rhitrsie sy ¢ i
i had against the de where the health imsurer kad imbervenmsd in an inmared’s
medical malpractice actron, bel did 2ot sigh the wbittion agreemen; cotercd oo by
the irstired and the defesdani); Byrd v_ Sqiat Commmwnications Co., 231 5.W .24 810,
13 (Mo, O App, 19946]; Wersthilsn v, Kovetch, 161 N1 Saper. 277, 256, 618 A 2d
£k6, 860 (1993); Moneez v. Tinsley, 126 N.M. 748, 750, 975 P 2d 361, 363 (1900}
{bolding that the guarantor of a promsssory st was oaly  witoess o (he conract and
that e guariator b unt:mafcﬂy 0 parly mgiitit whoin the eederlying contrc! terie
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America, fre, v. Jaffari, the plaintiif argued that 8 Limited iabitity
Company (1.L.C) should not be bound by an arbitration provision hecayse
1 otie signed the provision on behallefthe LLC.* The count quoted a
Delaware statulo slsting that an LLC's agreemend is ***any agreemenl,
written or oral, of the member or members as 1o the affwies of & limited
bability company and the conduct of its business "™ Applying the
statute, the court determined that the LLC was bound to the sgreement
by the signatures of the LLE" s mermbers,®

F. Determine What Was Intended
to Be Arbitrated

The nex! possible means of avoiding arbitration i3 scrutinizing the
scope of what the parties agreed to arbitrate. For example, “disputes
“ansing ot of the contract” 1s marrower in scope than “disputes . . .
refaling to . __ the contract,” which, in turn, is namower than a provision
that covers any and all disputes between the parties 1o the condract, their
successors and assigns.®

Om this tsaue, American Sankers Life Assurance Co, v. Rice Acrep-
tamce Co.™ i illustrative. There, the arbitraticn provision was limited
todisputes “as to the meaning o interpretation of this Agreement ™ The

may be enfiorced), HEG. Capilal Mamt, Inc. v. Ligator, 65076, Y . 5.2d 124, 124, 232
ADIIFEITINY. Div. 19963 Ambatatory Care Revirw Servs, v Bl'ul:tmn
&Hm.'ilmldufhnm. EOhio App. 3d 450, 457, TI2 & E 2d 1048, 1045 (0t App.
1998) (mating Bl two mﬂmmmmmMmmm
Agreeiut coukd not b regaired to urheraks didpates involving e agrasmcnt); Soath
Caroting Pub. Serv, Auth, v. Great W. Coal, Inc., 312 5.C. 559 563, 437 S E.24 22,
5 (1993); Dane County v. Duwe County Union '[miﬁ.i 211 Wis, MEH T, $65
MW 23540, S45{CH. App, EEET}{mnngﬂm‘ubmaumubmdmﬂ:mm
of the partics involvaf (o vidmm cectein cliims and isneey b wrhitteon™).
“ 72T A2 286, 293 (Tel, T

! Elf Avockem N A, Iac., T27 A2 g1 293 (quaring D81, Copk AxK. Gt 6, § 18-
TGETp(1974)0

w Sl.-hn Med. Cir, Tise. v, Manaynss, 733 So. 24 382, M5 (AL, 1999}
" 759 So. 2d 1082 {Als 1999)
* Amarican Benkers, 719 S0, 1d at 1083 {emphaais aided).
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court rejocied an attempt fo enfosce arbitration of the plantift's fraud
cansc of action upon Anding that it wasnotan issue conternplated by what
the parties agroed Lo arbitrate.™

Om the other band, in Sefma Medical Cenier, fnc. v. Manayan, the
coart bold that a provision spplying to “any dispute fthat] shall arise
comcerning any aspect of this Agreement” was broad enoigh to cover a
claim of fraud in the indueement.™

Other coutts have likewiso examined whether a party’s claim is subject
tp an arbitration provision by conternplating the scops ol the provision,”

™ i at 1044,
TN So. 2d 3EZ, 384 (Ale. 1999 (emaplagic added).
™ S Security Walch, Inc. v. Sentmel $y5., Tnc., 176 F.3d 360, 373, 374 (6eh Cir
1995) {holding avbstrulion providion to after-anising claims not spplicable 1o pre-
ageoroent chaim); Lmsy, of Alaskav. Modern Congr., Ine, 522824 1132, 1138 {Aksks
1974); Seniith v. Logan, 166 Arz_ |, 799 P.Id 1378, 1379 {CL App. 19594, Crogs v.
Recabaren, 206 Cal App. 3d 778, 777,233 Cal. Hper. 620, ¥24{CL App- 1998) (stating
that court showld stienpd to give cffect to the of arbitzatios agroed to by the
g} A. Saagivanni & Sons v, F.M. Floryun & Co., 138 Conn, 467, 415 I62 A2
159, 153 (1989); Int'| Marine Holdiegs, Inc. v, Susuff, 43 Com. App. 664, 668, 691
A2d 1117, 1120 (Cr. App. 1997% Assdarke Petrolcum Corp. v. Fanhandls E. Cop.,
1987 WL 18103, at*3 (Del, Ch. Oct. §, 1987} (The cour determaned that the plaintifl's
economis coercian <k Tell within e arboration provision in & gas parchase cooiract
conbambg the following Mnguage: " and whenever any conmroversy shall anse . . .
1he saume shall be submited for determinelicn by aboard of arbitraters.”™) ; Seifertv. 7.5,
Home Corp., 750 5e. 2d 633, 634 (Fla, 1999}, Randerus v. Do, Fl4 G App. 19K,
2, 480 5. B2d 257, 255 {Co 3, cert. demied, 552 L5, 564 (1997), reh g detiod,
£33 U4, 1071 {1994 Brown v, KFC Nat'l Mgna. Co,, 2 Haw. 226, 23207, 920 P.24
145, 152 0.7 {1996 (noting (hat the mere cusieree of 2n artitralion agresment does
pcrt iy Gt putticss erust s whimat Jdingrasen witich are outside the seope af the arbitratme
agrecmenly; Gamprecht v, Doyle, 128 [daho 242, 244, 912 P Bi0, £13 (1995);
Johnson v. Baumgacdt, 216 JU. App. 3d 550, 358, 159 T Dec. B46. B51, 370 HE.2
S35, 52 {Apn CL 19917 {stating thar "partics are bouid o arhitrale anly thase issues
which the clear language of (he agreement. snexiended by comstructson of implicabiot,
shrws they have agreed o arbitrate™); Int"] Croative Mgeat., 1o, v. Tt & W Enen't Co,
570K E.221305, 1310{Ind. Cr App. 1996) lowa v. State Police (Hikces Counce, 525
W2 B 38, H30 (lows 19594); Kannes Qus & Blee. Cor v Kasmas Power & Light Co.,
12 Kan App. 2d 546, 551, 751 P.2d 146, 350 ((r. App. 1958); Caltins v. Prudentizl
g, O of Ar,, 752 S0, 2d 825, 831 (La. 2000} Granger N.. [oc. v. Cinnchette, 572
A 74 130, 138 {Me. 1090); Figher v. Merchants' las, Co., 95 Me. 456, 489, 50 A 282,
2%3 (19013 {staticg tha! “a slipulation in & comrct praviding for tho seitlement by
arhitratron of 811 controversies and disputes that moght subsequently ariee hetween L
partics i invalid becaure 13 effoct would be tw oust the courts of tbeir jurisdiction™);
Contract Cosstr., Iae. v, Power Tech, Ctr. Lid. Prdup, 163 Md App. 173, 178, 640 A.24
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Tt ve Marriage of Popack, thecourt considered the scope of an arbitration
agreement that governed marital disputes between (he parties,™ The court

231 253 (Cr, Spoc_ App. (994} Wilson v. Melirow, Pridgeon & Co., 208 Md. 66, T9,
467 A 2d 005, 1031 (1983% Gellery., 1o BTl Abirabam, 11 Mam. App. Cr, 117,
918415 NE24 246, 147 (Cr. App_ 19RI): i ¥, Cnoprors & Tybeasd, LL P
232 Mich App. 492, 496, 501 N, W.24 364, 3656 {1998); Mimvesots Temmaters Pub. &
Law Enforesment Ensployees’ Union, Locat 9320 v, Couaty of 84 Lowis, 611 N.W 24
455, 358 {Minn 1, App. 2000} Hayob v. Oshorte, 997 3% 2 265269 o, Ot
App ) rek g desbed (June 1, 199%; Smith Barney, Tne. v, Baistors Local intos Mo, 109
Pitision Fend, 154 Neb. 758, 764, 570 MW _2d 318, 322 (1998); Kindred v Second
Judisl Drist. Court of the State of Nev,, 996 F.2d 903, 907 (Miew, 20007; Drenen
Muesing FHome, fre, v, R.C. Foss & Son, Inc., 122 N.H, 157, 760, 448 A Jd 1231, |22
A3 (1982 Quighey v. KPMG Pepl Marwick, LLP, 130 N1, Super, 252, 27475, M8
AT 417 (M), Super, App. 2000) (bobdlng thet “the wia] oot soed in osdorimg
arbifratio®, since the ohimsnem chmse . did not nciude clain of discriminatory
distharge ™y, Bleumer v, Parkway . Co., 377 MF, Super, YT, 403, 649 A, 24 913, 004
(1994}, Vale Muterials Hapdling Corp. v. White Smrage & Retrieval Sy Ene,, MOMN L
Super, 370, 374, 373 AL2d 484, 436 (LT, &gﬂ L .t:&ﬂiv‘. 1Ay Monatte +.
Tinaley, 136 N M. 744, 753, 975 P21 340, 3 £1999); 5, Inc_ v. Blue Cross &
Blwe Shiedd of Mimn., 131 Ohkjky 3d 450, 436, TI2 NE.2d 1040, 104 {CL A,
1998); Pt v. Gromn Tree Fin, Cisp., 933 P.24 955, 956 (Okla_ Oy, App.
E99TY Snow Movsttam Pinc, Tid, v Toctom Lamdnates Com., 126 O, App, 523, 589,
869 P_2d 369, 372 (Cr. App. 1994); Midoma Co, v, Preshymrian Hous Doy, Co., 759
A.2d 180, 190 (Pa. Super. Ct. 1999) (hokding thar arbimtion claies it lege BErenrtEnt
Eor wexd pereonal cave faciity “doe pet b 1ot clakiis, becagse ton clidem
arc noither specificatly mer implicithy delineated jn hn’?du;!mmjnﬁﬁmh
sticlf to dispyies regurding vpecilic aspocts af the {Fowse {klgrvensn ordy, thus.}
mmﬁ'ﬂmmﬁmmmmm—d neglhend misrepre petitions
claime ar 1 cloim of inderference with Hutdotom Ares Sch, Dhat. v, Dosak,
671 A2d 277, 287-E} (Pa. Commw, O | (finding thal the schoa] dstrict™
complan aiainst an srchitect and cogineer did not iavalve § bresch of comiract bor
rabier profestional negligetice, and since the arbitration provisios mted that "claims
or dizpifes srising out of ar rebiling to the agraewent, or it breach, shall he decided
by mbdtration,” then the winl coun was carmect [n denying the motion to
sehitratien)y; 8.0 Pab, Serv. Ash, v, Srent W, Cost Inc., 3 12%;:. 339 563, 437S5.E.2d
21, 25 1993}, Anderion Uounty v, Architecnual Te o PR WL 246478,
&t YLt App. Sept 9, 19030 Ju e HLE. Hﬂﬂﬁﬂm .'E'-"'PS.WM 360, 25667
(e, Ct App. ), memdmmur desied, {June L, 2000); MeCery v. Blup Crovs & Blep Shield
of Uteh, 950 P.2d §54, 667 (Cr, App.}. petinion gravaed, 534 P.2d 1271 LTenh § 994
Duyle & Rowsell, Inc_ v. Roanoke Hosp Assn, 213 Vo 489, 494, 193 81 Td 6632, 666
(1974, rﬁ'ﬂgﬁ' Ares Sch, Dist, v. Zdumovec, 222 Wik, 2427, 37, SREW.W2d 41,
46 {Cr App 1998), rev. denicd, S90 N.W.2d 490{1909%: Haynes v. Kuder, 501 A 24
1286, 1285 (D.C. 1991y

958 P34 464, 46667 {Cole. Ot App, 2000) {conchding dumhﬂjnn
ﬂ:mmwmhmmmmpmmgﬁmmm{u e
prehent proceeding), .
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siated that the scope of an arbitration agreomment must be determined by
“e amin|ing] the wording and must asceriain and giveeffect 1o Uhe motual
intent of the partiop a# well a8 the subject matter and purposes 1o be
sccomplished by the agreement ™

By way of contrast, when the courtin Mugnano-Bornstein v. Crewall
hetd that the breadth of an arbitrativn clause covered the parly's dispute,
i reasoned that just because “an arbitration agrecment i comprehensive
in scope does not render It invatid. Ruther, whete an arbirration clausc
is broad . . ., “there is a strong presumption of arbitrability. """ Thecourt
éurther stated that an arbitration agrecmend need not “contain s list of the
spocific claime or causes of action which arg subject to arbitration in order
to be eaforceable.™™

G. Consomer Warranty?

Once counsel passes the initial questions, the next patentially dis-
posilive issuc is whether the arbitration provision is contained in 3
docurnent evidencing 8 writlen consumer warranty. Provisions in the
Magnuson-Moss Warranty Aci” and corresponding regulations issued
by the Federal Trade Commission pursuant to that Act specify that any
alternative dispute resolution offered by a writhen warranor shall e non-
binding,™ Therefore, iTa binding arbitralion requirement condlicts with
the feders] requircment in the Magnuson-Moss Warranty Act, any
arbitration of the warranty claim mmust be non-binding,™

For example, in Southern Energy flomes, Inc. v Lee, the Alabama
Supreme Court ruled that an arbitration provision i 4 wrilten WArranty

™ty e Marrisge of Popack, 998 F.2d at 467

43 Mass. App. Ct. 347,353, 677N E.2d 242, 246(Mara App. Ct. 1697 {catation
oiriitted]).

" Mugmema-Borrzeein, 677 NE2d ai 247,

TS US.C. § 01 (1997) See genoradly foan Brawcher, dn fefuraal Resodution
Mode! of Comtsumer Product Farranty Leve, 1983 WE. L. Frv 405 {disrmaing digpse
roschmon alienetven in contmmner pitduct wittety caniext ).

" Iuformal Dispule Sclement Procedones, 16 CF R, § 73 {2000}
™15 U S.C.§ 2001 (1997
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was void bacause it violated the Magmuson-Moss Warranty Act®
Because the provision was void, the coun concluded that the conswner
could pot be forced to arbitrate even non-warranty claims that the
consumer had againsi the warrentor. ™ However, in anarrow fi ve-to-four
holding in Sowihern Energy Homes, Inc. v, Ard, the sarmse court subss-
quently overruled Les and held that the Magnason-Moss Warranty Act
doet not invalidate arbitration provigions in i written warranry. "

Interestingly, shortly before Alabama released the second Sourhar
Energyease, a Texas Count of Appeats held that an agrecment compethng
arbitration of 8 written warranty claim was imvalid @nd wnenforceable,
The court reasomed that the FAA was superseded by the Magnuson-Moss
Warranty Act’s provisions prohibiling binding arbitration.” The Texas
courl agreed with the Alabama Supreme Court's reasoning in the frst
Southarn Energy case, and held that the Magnwson-Moss Warranty Act
“clearly reflects an intent by Congress 1o prokibit the use of binding
arhitration clauses in written warranties ™

Moreover, the District Count for the Middle Districl of Alabama, in
Wilson v. Waveriee Homes, Tnc., hiold not only that the biagnuson-Moss
Warranty Act prohibits binding arbilration ¢lauses in consuner warran-
ties, bt also thal a wartantor may pot invoke an arbitration clause in
retail sales contract.” The court found that aliowing the wamantor to
invoke the seller's arbitration clmee would circumvent the prohibition
in the Magnuson-Moss Warranty Act ™

The narow reversal of the Alabama Sepreme Court’s stance in the
second Sowthern Energy case is especially curious in light of what three
courts—{wo judges in the Middle District of Alabama and the Texas Count

731 S0, 24 Y54, 998 {Ale. 1999, sverraled by Soathormn Enctgy Hoemes, Inc:. v.
Asd, N, THTI998, 260 WL 709500 TAla, ke 2. 20000

' Seuthgrn Encrgy Hewes, Inc., T32 So. 3d a1 999

= 2008 WL 709500, at =4 { Ala. 2000).

* fn re Van Blarcam, 19 5.W.3d 434, 491 (Tex. App. 200D},

™ fd.

© 954 F. Supp. 1330, 1537 {M.D. Ala.), af"d, 127 F 34 451 14k Cir. 1907},

" Wilson, 954 T Supp. at 1537, 5ot alse Boyd v, Homes of Legoad, Inc., 941 F,
Supp. 1423, 143536 (M.D. Ala. 19973 Rhode v. P & T trvestmonts, fac., & F. Supp.
2d 1323, 1331 (M.T2 Ala. 1998)
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of Appeals—have held. Furthermare, it seems especially odd that, after
the foderal courts have held thar the FAA docs not preempt Alabama
Code section 8-1-41(3).7 the Alabama Supreme Court would still find
foderal preemption of Alabama law, Perhaps in the next case, the
Alahama Supreme Court will agree with the docisions of the other courts
that have considered the subject, and refnstate its original view that
arbitration provisions violate the Magnuson-Moss Warranly Act. [t is
not knirwn how the Undted States Supreme Court would rele o this issue,
because none of these cases have been prescted for certioran review,
Therefare, although the current rule in Alabama stale couns allows
arbilration clauses in warranties, the Unitod States Supreme Court could
retnstate the first Sowthers Energy rule by holding that the Maghuson-
Moss Warranty Act does invalidate arbitration provigions in & written
WRITENY,

H. Conform with Due Process Protocol?

The next issue for review concems whether a court may deem the
arbitration provision unenfurceahle because of 4 failure to comply with
the American Arbilration Associstion’s Consumer Due Process
Protocol.® In Ex parte Napier, the Alabama Supreme Coun cited the
Consumer Duc Process Protocol with approval, thereby implicdly
sugeesting that arbitration provisions subject 1o AAA’s rules must either
conform with the protocol or else run the nsk of being deemed uncoforce-
ahle.*

Ry way of background, this “protucol” is the product of an Advisary
Commitiee composcd of both consumer lawyers and business lawyers
who recommended to the American Arbitration Association that it adopt

AL Copg § 8-1-dH{3) (E993)

* yortuaBy all the detalls concemng the costt, locatian of provecdings, uelecrivn
of arbitrators, #tc., 2o aveilable on the AAA ‘s Webaite. Ameritan rbiirenoe Arsocio-
non, Dispute Rosolutinn Sarvices Woritdwide, af Dp:/feero ati org {1ast visited Moy,
17, M. ;

W21 R 2d 49, 42 0l (Als |95E)
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a principle called Principle Eleven “specinl provisions relating 1o binding
arbriration. "™ The provisions siate:

Conmamners sheadd be pven:

a. chear and adoquute node of the arhitration provissen and lts conse-
GUENCES, incinding a skement of it mendatory or options! character:

b. ressonable sccess to miommation regarding dhe arbiltation process,
including basic dntinctions between arbitnation and coyrt ]
redaled costs, and sdviee 18 (o whers they msy ebitiin moee complete
miormatinn regarding srbitmation procodures and arbtrator rosters:

¢ nofice of the oplien w meke wse of applicable small ehtio court pro-
Céadures 25 an altermative g hinding arbitration in sppropriate cases; gnd,

4 aclear shateenent of the mewns by which the Conaymers may exercue the
oiption {3 any) to submiz disputes 1 arbitration or to coun process.”!

The Practical Suggestions scction of the Reporter’s Comwments of the
Advisory Commiltee basically sugposts that eansumers should have clear
and adequate notive of the arbitration provision as well as basic informa-
tion regarding the arbiiration process at the time they are called upon to
comaent i arbitration. The Practical Suggenions expressly stade: “Jn all
cases, there should be some form of comspicuous motice of the agreement
tor arhitraie and its bavie conseguences."™

When commerzial mitities and insurers spoeify in their arbitration
provisions that they are to be governed by American Arhitration Associa-
tion rules, they necessarily are impowing upen themselves the standands
roquired by AAA’s duc process prolocol. Those entities should not be
able to svoid the mquirements of their own self-imposed standards of
care. Accordmgly, the prudent lawyer should compere the manner and
method of oitaining the consumer's consent to arhitration against the
requiremsents imposed by the AAA. [Mthere is o signi flcant discrepancy
between the AAA’s standards and the entitics’ own contract provisions
or conduct, the lawyer may srgue thal the commercial entity or insurer
failed to abide by its own self-imposed standards,

* American Ariiiration Ass'n, Comsumer Dup Process Prodoced Frimciple 11
Agrecmenty io Arbitnate, of Bitp:fwwwsdr.mg (as viviisd Nov. 17, 20000

™ i,
% 4, {emphasiv odded).
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Ofber slates have also consuered fhe uolice requitements of an
arbitranion sereement ¥ In Powsrted, fre v Bexley, (be court considerad
whether the pluis fFhad reeeived sufficies nouee,™ The pladsniff filed
suit agsins! Powerte] on her behalf und ur a represestative of a cluss of
persons whose Joag distance billa had besn wronsfuliy computed ™ The
day after the plenliff filod her complaint she rocoved her momhly
Fowericl bi™ inciuded with the till was 4 pesnphiet that dotziled the
partice service ggreement”  Powertel wdded a new prevision to the
comtract.” The provision suted that the partics agreed (hat ary “unrc-
solved dispute controversy or claim™ shalt be settled by arbilragion ™

The plaintiff continued her 1eleplone service with Pewertel for ten
days affor she received notice of the arbitrstion provision with her bk
Powersl argued that the plainh s failure (o cancel hor aorvice was an
implied aprsement to lhe arbilration prevision and an agreement to
dheriss her suil and resolve the underlying dispute with zrbitaioen.'™
Rejocting Powertel’s argurent, the court stated.

[W]e lurle that the srbutraton chanse sn dhie case v uneonscionable and
thenefore unenforcealle. 1t s an adbesion contracy whick not only provides
fur a methed of dispute trsoluytic but alaa dicintes 3 o sded waver of
imvporianl subsiantive rights. Moreover, we sonciude that the arbaration

" Ner pg EHonx Lusber U2ov Appslachion Eepgierminl Hezpa _ioc 723 4 w14
912, 915 (Ky. Cr. App. 1957 ) (neiting diat "the usval e {for onborcmg the arbimon
clauae in an agreetena] 1 whether a reasoneile petann wikld fave been zvare of the
clatye st The ciroamsanees, e whether te person sigaung 1he conzact was acual ly
aned aubyoasivey swnre ol 1Be arhsration clrese ' preenee’ I Cibmeirics & Cunecydogists
w. Puppet, 108 Nev. 109, 108, £03 P22 1250, 120) { 1965 ) {hotdeog Qo medwul cline
ggEeement FLTIng patermls 1o submst all Ssputes o ahitraion vas uwenlircsshle
bevaust #ie agreoment was aevel explamed ia the petwend}, fo re ELE, Bul{racery Co.,
17 5. 5 e, 373 Tox, App. 2080

MT4F B 2d ST (Fla Dis CLoApp, 1959

M Berlay, 41 55 Zd et 572

I

J1 |rd

EL ] ‘rﬂl

£l J-I:‘l

T Prexier, T43 B 2d oAt 5T

i ar S72-T3
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clmuss ol apply retrosctively W the pending Inssuit. {The phyistfT] hed
filed the suit before she was even aware of Powertel’s itention to modify
thee contract 1o oequite mrbdiration. AlTwaigh the adbatcatwon classe refers o
unresolved disputes, its language is far too general to conssitug & voluntany
dintisal of o dispure which had by ghen ripened into a Tawsyit. '™

in MeCiyp v, Blue Cross & Biue Shield of Utah, 1he court considerad
whether the defendant had proffered sufficicnt evidence to show that it
cormplied with notice requirements concerning itz arbitration agreement, '™
The defendant established only that the plaioti I “woubl huve™ received
the notice becavse the plaintiff's name was one of many incindad on
magnetic tape.'™ The courn found the evidence “tnsufficient to establish
compliance with the plan's notice provigion ™*

I. Elements of Unconscionability?

The next step is to examine all the facts and circumstances sumounding
the relative sophistication, financtal strength, and bargainmg power of
the parties inorder to determine whether the agreement is 0 unconsciona-
ble that it should be deemed unenforceable as o marter of faw.

The doctrine of uncenscionability i codified in Alabama’s version
of the Lini form Commercial Code in the Code of Alsbama, which states:

Ff the court a5 a matter of Jaw finds the contract or aay clause of the condtact
tr have heen nnconscionabbs a1 the time it was made the coun my refuse
to enforce the conbact, of it may enforce the remaimder of e contract
withusert the ricormeiohalshe ¢, or i1 sy so Tl the application of any
unconscionable clause as o avoid any uwnermciomhle resul ™

& swnalar defmilion of uncensciomabiliby 1 found in Alabama's Consumer
Credit Act;

O ar ST

" 0% B 28 604, 696 (Utah Tt App. 1999).
T MeCoy, SE0 P2 g 68T,

= 14 at GO9R.

= ALa. Cobg § T-3-303 (1975).
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With raspect to & consumer crecil ransacticn, iFthe coum as & matterof law
finds the contract or any provizion of the contract to have been nconsciona-
Ble at the tirtie 31 wos made, the court miy relicse 1o onfonce the contract, or
it rmy enforce e teasinder of the pontract witbout the uncomsnionebis
providinn, ar ilmay s limit the applicaton of sty enconsctanshble provision
a5 1o avoid any meonscionshle regule

Alabama law does not provide an explicit standard for determining
the unconscianability of & conlract or contrectual provision, bul the
Alabama Supreme Court bay articulated several fuclors in delermining
unconscionability. InLaynev. Garnerthe court considerad the following

factors:

In addition to Gading that one party was unsophisticated and/or uneducated,
# court should ask (1) whether there was an absonrce of meaningful choice
on one party's part, (1) whether the conttachual ketms are unteasonabily
favoeable 10 o parly, (3 whetber there was unequal bargaming power
emong the parties, and (4} whether there were oppressive, one-sided or
patently vabair ez i the contract,'™

Maore recenily, in £x parie Dan Tucker Awio Salex, Inc, A conouming
opinacm by Justice Lyons applied the same four-factor test m determining
the unconscionability of an agreement '™ Justice Lyons noted that

uhconssionability, under peneral principles of Alabama low, can be reduced
b i Foudepat et (1) whicther there 18 an sheenice of meanmghul chotce on
ane puty's pan; (2] whether the contracnial terms ake Lhreasinably
uhfavorsble (o one party; (3} whether tbere oead uibqual bt gauing powes
between the parties; and (4} whether the contract contained oppressive, one-
sided or patent]y uniuir terms.

| believe that a showing of financis! hardship, {sck of choice, amdt one-
sidedinesa could, in o proper case, lead to a finding of unconscionability and
& concorrdrant helding of unen foreeahiliey of an arbiordtion agrespent (e
wiothd net condlict with govemning fadenl law,''"

Mg S-1-16.

U 817 S0 2d 404, 40K (Ata §992)

MHE So.3d 13, 43 (Ala, 1998) {Lyons, §., concutring).

" Ex parie Dam Tucker dyto Solex fnc., 718 So. Id st 43 {oitation onsted).



138 AMERSCAR KHIRMAL OF TRLA L ATAOCATY [Wol 24:011

In &5 parte Napier, the Court fisted other faclons that might be “germanc
i & determination of unconscionshility,” including:

[A] refamal of [a plaintifT's] request for assistance afler ghe had nolified
somenne thit the was unzahle ko see or to understand [the artitration clawsg );
[z plaintifi"s] mability 1 obten the prodect made the bagis of this action
frowmi theis seller, or from ancther source, withouthaving io sign an erbliration
cleuse; the oppressrvenem or unfaimess of the mechanism of arbitration: or
the Fairmess of 3 drecownlor other guid pro gucr in exchange for (2 plainufl]
stceptmg an arbilrabion sgrecment,'™

36l further, in Ex parte Parker, the court siatod that “leck of mutuality
aof & remedy can be one factor, along with olhers, that a court may
consider in determining whether an arbitration clawse is unconsciona-
ble.™"" The reader should note, however, that in Ex parte MeNoghion
the court held that the absence of a mutuslity of remedy, standing alone,
does not render an arbitration provision unconscicnable '3

So, what additional factors should counse] look for when aticrmpting
fo ertablish that the agreoment would bo unconscionable iF enforoed
against your client? Counsel should scrutinize each of the following;

1. Lack of meaningful bargaining power und whether the contract is
adhesive;

2. Excessive or unreasonable coss to invoke arbitration ( for example,
AAA's Construction Industry THspute Resolution Rules) snd determine
whether prohibitive costs to invoke arbitration are such that they impose
& financial hardship};

3. Hardship imposed by location of arbitration procecdings;

4. Hardship caused by seloction or bias of the arbitrator;

3. Deprivation of adequate remnedies (i ¢., o class ctions; thwarting
af right lo rely upon state or federal stanory remedies fike Deceptive
Trade Practices Act, Title VIL ADEA, etc,):

6. Was the plainti ff forced to sign the arbitration clause under duress
(e-g.. at & hospiral as a condition of undergoing SMErgency surgery)?

"TIX Se 34 49, 52 {Als. FOUR) {empheais sdded).
THTH) So. 2d 168, 171 {Ala 19%9),
"' 728 So. 2d %02, 59599 (Als. 10K},
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7. Was the consmmer given an adsquate opportunity to rend and
understand the srbitration provision? Were therr questions concamig
arbitration fully and truthfully snswored?' ™

% Thee Foblowimg ot dlacus reamne sy courts have foimd bt os provslons
unccia pshle or apenfoeceable: Ranmdoldph v Omeen Tree Fin Cocp, 178 F 3 1149
{10th Cir, 1999), cort. growied by Cireen Tee Fin Corp-Als. v, Rendolph, 120 8, CL
1553 {m;{mmﬂmmﬁﬁ\mdmﬁh fees, arbitrators’ costs, and other

nees rendarod erhitration chose werdorcenbde); Hooters of Am, v
I'ths. 172 F.3d 933 (dah Clr. 1009} (higs). Shankle v. B-G Matnt Mg, of Colo.,
Inc, $63 F.3d 1230 {100 Cir. 1999) (hoding that barriczs of wocess to elfective
shiernsovo foruem lor resalylog stepweory <lalme may repder arbitralion proviiion
wnfoeeable); Paladine . Avmet Comppuster Techs, Inc, 134 F 34 1054, 1062 {11tk
T, 1999 (Fowroitig & plaistitf s beat the brunt of “hefty™ arbitriion costy and “risep
filing fecs" to vindicstc sisrutory rights rendeved arbitraion poorrivior unenforcesble );
Baron v, Bewt Buy Co, T5 F, Supp. 24 136% (3D, Fla, 1998} (hiss); Knepp v. Credit
Acoeptance Corp., 716 BR. 421 (HD. Als 1999 Brocrmmeer v. Aborem Sery, of
Phoendy, Lo 73 Ariz. 148, 152-53, B40 P.2d 1083, 19 7-18 (1992) {holding that an
aprvemiemt 1o arbivste nag unsnforoeshlo hecaise it wias an adheaion comrac, # Wi
beyend the plaintiffs ressonable expremtions, and it contaimed Do comspituoes of
mlmu-ﬂmufrqhu s jury bal); Kiotry . United Heatthoare Servy., bac,, 70 Cal,
:ﬁ 1372, 1324, 83 Cal. Rprr. 1:1343,350{::; App. wﬂjmnhhg theat the

Huhl Amioc, 50 Cal. App. 4b 676, 57 Cal. Rpw, zdm{a . 1596 (bias): fn
ulhnhhnil.p!nf\’umﬂﬂnirhputkmﬂhmhm 454, 468 (Colo.
Cr App. 2000) | discussing that sribitration agrecmems ta be Cotuchmabie and enlercd
imta by partles vohwnrily i onder (o be enthrcepbla); Worldwide T, Groep v, Klepp,
S A 3 TER 79 [Del. 1992) {holdieg thed an asbitrwivon prowision permithing sithsr
gty i darried 4 ol d sovo i the event ihat the whitration sward excesds i 1uted
RO 15 t poblic: policy and wmentforceable); Grabam v, State Farm Mt Auio.
. Co, sammﬂ.m::ml 1989) {™A coumract of wdbenica may be dechared
umenifmceable, in whale o iy part, :fmbﬂmmmmhlcwﬂmlhmihg
of [6 D mmﬁﬁ tit. 2, -:mum,uﬁ:mmmd.m
b ¢ of partios to & comract mm:ﬂn:hq ucnmti:nrl-
L2 E::mmchu:h bemecascicombie, s terms s by S ong-sklod
eppresalve. "™ [cistions omited)). Powertel, Inc. v. Bexley, 743 So. 24 $70,
315 {Fla. Dist Ct App. 1999} {noting that “[w]oe of the kathmers of procedural
et oteiccanbil ity i the abwendn o f sy meansng ful choice on De part of te contambr™
and aleo holding thar Hmits on cless actions kad o 4 bedog of sebstantive
wettresciectinbal bty Sun Deilling Beeds. Cotg, v. Ravborw, 700 S0, 20918 819 (Le Ot
App. 1997 {noting that, “[u]nder the Federsl Arbiwation Act, penoraliy applicable state
bow comtract dofamees, such as faud, duress or enconscionability, oy be il ta
mllmmm:nrmmmﬂﬂmtmmgﬁcﬂmz of the Aci™);
v Oirigina] Gionite Aquasech Pools, Tec., 385 Mass. 813, 824, 434 N.E2d 611, 418
{IH!}MH&;M b 0 & clawine i congrwet allowing one party. hut not the
othor, 0 demnsnd arbitration ig mot “Emconscionable’ per se”k Ballard v, Southwest

"
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J. Insurance Contract?

The next isswe for cxamination concarny whether arbitration provisions
conlamed within insurance contracts are valid and enforceable, In two
plimakity opinions, the Alabama Supreme Court rejected arguments that
the MeCurren-Ferguson Act’'” reverse-presmpls the Foderal Arbitration
Act, thereby allowing the Alabama anti-arbitration statute''® to prectuds
enforcement of an srbioation provision in an insurance pollcy. In
Ameriean Bankers Inurance Co. of Florida v. Crawford"” and Ex perte
Foster,'" Justice Lyons was recused and Justice England had not yet

DetroitHosp., | 194dich App. BE4 B19, 327N, W 24 370, 372 (O App, 1942)
Mmmmmﬁmm becanpe it did sol sllow for m b
mdtﬂ:mﬂmd!hﬂrmaﬁmdumﬂntmnmmimhud:
w:}mtmlu LAIINT, Super, 252, 266, 749
Aidlﬁﬁ lll-l:l Lt App. Driv. 20007 {ststing that crmployee’s sipnature
o atbeikration dgreements was oot cocreed ) Myersv. Teemings Tnt'] Co., 91 Ohio Misc.
41, 47, EiITN E2d 277, 2803 ] (T FL 19980) [ fonding, am nrisiteation clnuss tha
muund mn undisclosed “filing fee™ to be unconacionable and therefore mmlbid);
Willimos v, Actea Fin, Co., 33 Ohio St Jd 464, 700 N.E 2d B5% (1998) (lack of
mutuabity of remedy); Willianons v, Gingnen] & Co., 447 Pu. Super. 157, M1, 659 A 24
3], 389 (Super. Cr 1995) (stating thar, *'if (e agrevment mmu&mﬂ:ﬂmw
ﬁmmhﬂ:eﬂ%ﬂnfmuﬁrlnﬁkhum;ﬁhmihibm?mpm“lmnf
ston, the couw will sgike such an agreement &5 unreasooable"); Zak v. Prudentisl
Pooperty & Cos. Ins. Co., 713 A2d 681, 63085 (Py. Super. CL 1998) (mating that the
chiyse i an amomobile insurance policy nwking an arbwbration wwend binding if it did
oot axeend the 515,000 livats of e Fioancisl Respansivility Law oo uncopaciotble
uigd vird a3 againsi public policy bocamse fe policy allowed the muwrer to obtain o trisl
for arhitratim awichd of sy significust amount, bet bound the inFured to s ward of
athing of & menuscale pmourt, and # inyslicated & provitlon of the Unfan Insemnce
Pragticas At that prohibits attenmpts o compe] setiemants by publicizing a practice of
appenling arbicuting in favar of manreds ) Bussceynaki v. Evring, 9193, W 2d 314, 320
{Tenn 1996} (reitrating that “je|oars will pot enforcs adheson contracn which are
APprEasve (o the wodker party o wisied sovve (¢ luiit the obligeirang snd Nabiliy of
the sronger party™); fr e H.E, Bott Groeery Co., 17 5.9 3d 360, 371 {Tex App. 2000
{nﬂmhn“iu]nﬂmguhrﬂm:rhmﬂmhm tnﬂrq'mnrum
couris is procedural unconcciopability, § e, whether the arbiation apeeemiens wis
procured it unconscionable manper); Sosa v, Prulos, 924 F.2d 257 (Uah 1994).

18 DS.CA 5 10012(h) (West 1997}
"0 AL, CXRIE B B-1-4 () (09T
7757 Bo. 2d 1125, 1136 (AR, 1999).
1% 34K Bo. 2d 316, S0 (Aln 1999}
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Ghedihe vacancy lef) fom Justice K.onnedy s retirement. '™ The volewas
four-to-throe 1n otk decisions, with Justices Houston, Cook, and
Johoetone dissepting ag 10 the MoCarran-Ferguzon issues ™ 1f fewer
Jestices thest a majority of e nine-member court vote Tos an opinion, it
does not become a binding precedent of e court.' Thus, if a s lar
caae arzes mnd Justices [yons and Engltand join the disacnlers, amajanty
witllbd accegt the argument that the MeCarran-Ferguson Act reverse-
precmpts the Federad Arbitrption Act apd allows the Alabama siatyie
rohibiting specific enforcemestt of pre-fismae arhitration clauses to
aoply 0 inserungs cenlracss.

Several stalos syroe with the Cranwford and Foster pluralily decinons
and held that insurance contrzets can be subject 19 arbitration.'” In
Mercury Insurance Groug v Seperior Cowrt, the Califormia Supreme
Courl ¢ited 3 siptulory basis for subjooling an insurance coentract to
ashuiration** California Insurance Code section 1 E580.2 statcs that an
et Jabibany insrance policy shall atso “pravide that the determination
as b whether the tsured shallbe legally entitled to recover damages, and
i &0 enfitled, the amesn! therent, shall be mace by agreement betwedi
the inzured and the insurer, ar in the even! af Sisagreement, hy arbitra-
T, ™

" Crawfomd, 727 So. 2d al §136; Fourer, 758 S0, 2d ar 539,
A Croined, 747 S0, 28 m § NG, Fosrer, TSE S0, 2 ar 520,

M Phnehix Ins. Co, v. Stuarh 259 Al 657, 56465, I 80 2 792, TOR-99 (1972,
seeFirg el T8ank of T i le v, Bailes, 293 Ala, 474, 479 300 50, JE 227, 23] [1F73).

122 Bue Hilkran v. Matkwwide WMot Fire Ins. O, BE5S5 P24 1321, 13126-27 {Afaske
1 I Feber ¥ Salaor] Cen. Toa. O, 192 Aniz. 306, 369, 965 T 24 1040, 165 {Ce. App.
1598, hiercwy s, Givnu v Seperiee Ot 19 Cal. 4th 332, 242, 965 P24 11TE,
FESR, 79 Cal. fprr. Ad DR, 312- L3 {1998 ) hiermil? Dymek & Ca v, Gy of Waterbaury,
34 Conn App 11, 81, G40 A2d 122, 123 (€1 App. 1994); Denes v. Pacific Ins. €.,
THHaw. 125 515, 890 P24 [Th, ERG(MMTE Cade v, Allstate Tos. Co, |12 Edaln 56T,
G, T P24 70, VRO App, 1957, Towe, Flester & Fawin, 3ne, » Kankes Uity Fire
& Marhee Ins. Co., 847 P 1d 504, 290 (0kds. C1. App. 19971 {oldmg tha “roneacts
Lefwicen am imiureT 20d il ernplovess ar independonl conmacions | | . A ook g G
T appicabmmol e [FAA ™) Mendelsoo v. Stale Famm Mut. Aulo Ins. Co., 285 Or.
Jird 274, Seel B odel T1g TRE-2G | 1475,

= 39 Cal. deh 332, 345, 985 P2 117K, 1182, 70 Cal. Tepis. 2 304, 322 {1997},

W agareery fus, Ciroam, 965 P2d ar LLED.
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Ciher courts, however, hmve found that insurence contricts may not
be subject 1o arbitration.'™ In contrast to the Alabama znd Califomia
court decistons dizcussed abave, tn Musick American Reinsurance Co.
v. Ergwford, the court held that s district coun had oo power to compel
arbitration becavse the FAA is reverse proempted under the MeCarran-
Ferguson Acs.'™ The court reasoned that, “by oparation of the MoCaryan.
Ferguson Act, a federaf act that permits states o exert broad power aver
therinsurance industry, siale lws regulating the businesa of insurance may
ﬂuspmdﬂfedmal remiedics based on conflicling federnt statates-here, the
FAA™E

K. Evidence of Fraud?
Finakly, you should consider whether the facts suggest fraud in the

inducement or execution of the contract. Bear in mind that, if you allege
framed in che inducement as to the overall comtract, Alabama baw holds that

* Mutuad Reinsurance Burewn v (il Plains Mut. dns. T, 968 F 24 931 { 1ith
Cit. ), cord, denied, 506 LS. 100 {1 992); Quakesbush v. Allstate Tne Co., 121 F3d
1372 (3eh Cir. 19975 Friday v, Trinity Universul, 22 Kan App, 26915, 540, 924 7.2¢
1284, 1287 [0 App. 9963 ¢holding that the MeCaman-Forguss Actprevems the FAA
firotn prewctpiing provitioes in the KUAA; thereftoe, nrbiteation oloses i oo
Contracts can be ingpplesble); Buck Run Bapdst Charck, Ine. v, Camberlasd Surety
bres. €0, 283 5.W.2d 501, S (K, 19981 explaining that, “fi]nibe cave of th ardinary
inseTAnCe contrect berwors 3 polic yholder and an inmurange company, it can readily be
understood wiy the legislamre epeoprod fumure disputes from being subjected to
g sogy uhhﬂmm e sach mﬁnmﬁam oo edhesion u;r-ﬂ:»i-:h the
ingered parties have limited bargaining  few afno Y, % Becurity L'nion Tide
Ine. Co., T92 Maont 310, 306, 971 Fﬁ?ﬂl 13341 Hmhq that acbitrtion
Provisions in ixurance policies ere invalid and yneslorceshle ), Fawlings v. Ameo kas,
Co., 221 MNeb. B74, B75, 438 MW 24 T68, T70 {1985} {frmbing that “achitrasion
agpeements epbered into before a dispue anises which parpart % desry the parties the
THHR ta Pedert 0 the courts nonetheless ol fhe cowrts of their furisdicTimn md e S
agail prblic policy snd therefine void and unsnforcsabie™); fa re Union Indena Ing.
Co.. 137 Misc, 2d 575, 580, 521 N.Y . 5.2d €17, 626 { [987); Litke v. Allstate kos. Co.,
16TV 171 174, 705 A.24 538, 540 (1557 ) (discussing whether e FAA presmpte s
Vermata Arhitmation Act and medes imevousble an agroemen o arbirate uninsured
maorinl caversge disgrate)

R4 F.3d SRS, 596 (5th Cir 1998)

T Manich, 14] ¥.3d a1 596,
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the izsue would be resolved by the arbitrator,'™ On the other hand, were
you to allege that there was frand solely with respect to obtaming the
arbilrution provision, that issue would be decided by the coust, '™

The Alabama Supreme Courd recently gave a broed hint that il would
he receptive to frand allegations:

Themethod udopted by [ Blee Cross] 1o oblan the wailverofa palicyholder's
comtitutional nght 15 o jury el does cause ui soime concern. however. §F
the evidence had presentedt a fact question as to whether Clark had been

neaified of the amendment; or had presented 3 fact question =s to whether,
if property notbad, she would have been unsble 10 understand that she v
agreeing 1 be bound by the arbitration provision; or had suggesied faed
in {he inducertient, daress, of nnoonscionabibicy, then Clark would be entitded
to the writ and the imue of arbitmbility would be determined by & jury,'™

Similarly, in a récent gpecial concurrence, Fustice Johmatone distinguished
fraud in the inducement from fraud in the exccoution, and notes thal the
court has not condidened whether an asseriion of fraud in the execution
of the entire coniract is grounds for denyving a motion to compel arbn tra-
tion. !

The magority of courts deciding the issue have held that claims of fraud
i the inducement of the whole contract are subject to erbiration, bul
claims of Fawd against the arbitration clause iself are resolved by the
courts."™ For example, the court’s bolding in ¥ilharm v. M.J Construc

128 Cap Rolline, oo, v, Fostes, 991 F. Supp. 1426, 1433 (8D, Ak, 1995); Bratlinm
Homes, Lid, v, Lind, 72} S0, 2d 753, 754 {Ala. 1998).

I e Liberty Fin., Inc, v. Cardon, Mo, CV-98.72, 2000 WL 107072, al *X {Als,
Aug. 4, 200 ( linding that the alteged frawd did not come within the scope of the terms
to b dogded by arbitraton ap outlined in the agrestnent).

'™ Ex parte Shelton, 736 So. 2d Béd, BT0-71 {Ala. 19499},

M Quualbry Teuek & Awto Sadea, Ini. v, ossioe, 730 Su, 2d 1164, 17T0-T1 {Als,
1999) {Tohreuone, I, conourring specialiy).

¥ Lo Pruma Paint Carp. +. Flood & Coaklin Mp, J8ELES, 195, 404, 87 5. Co
188, 1906, 16 L, &d. 2d 1170, lITT[I%ﬂ[M]:H?ﬂm“a fderal count Ty comsider
n-nl;.-:unm relating w the oaking gnd e e athitrwta'). Smith
v. Logen, 166 Aniz 1, 2, 7949 FE':I 1378, 1379 {.-‘u'l:r Ct App. 1900} {stating that
Fraiidulant inducemant cluim was arbitrable, absent 4 cladm thet the srbiaiion claase
itsotfwes trawdu lenry indoced ). Rosenthel v Great W, Fin, Sec. Conp, |4 Cal. 4th 394,
418, 026 P2 106L, 1074 {1996) (stating deat claims of fraud @ the execution an: nod
wrbitrable, b elaims of freud i othe mducemant are irberablel; Masendl Camers, [ne.
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tion Co.'" ia illustrafive. There the dispute arose from a contract to build

v. Love, 644 P.2d 94, 95 (Colo, CL 1982} (noing b clamms of faud i be
indycensent of the contract, as to the erbitraton clmee iself, fall undar the
cantrect provision for avhitraton ), A Sanpivarmi & Some v, . M. Florgss & Co., 158
Coon. 467, 71, 162 A Xd 159, 1\‘.!2-53 ﬁNE":I mldnﬁl:lm“[ﬁht e fuct tnth the

phlmil'l'mil-nrmrnhm duu-:t Ive e defendanty any

wr:ﬁmctﬂuhm:d;‘ﬁmm ; nf - contraet” when the
arbitradion agreement prov Far Mlidnanne ln:p HigraC et pistining
to the contrect™ ). Aradarko Petroleum Panhamdle B Corp, 1987 WL 13520,

mi*] ] {Dhed. Ch Joly 7, I'Jiﬂ(nn.;ﬂu"whndm:umchmuffnuﬂm o
inchumememt of the arhirannon clauss unedf, but only fmud o the sdocement of the
contrect as 4 whode, the arbitration couse s deprmble and te fnsdulen Bdueertie
claim ol be arbraied™); Passerrells v, Raben §. Liptan, Inc,, 4% 8o, 2d 614, 611
{Fla. Dhigt. Cc App. 1987} {neting, *{if is well scitled, howerer, that where the entire
syreeoent i glleged o bave been fracclulent]y meduced, nod s wrbdrulion provision
mzell, the entire marter 15 to be resodved by drbdieation™); Robinsos-Hurphrey Co. v
Willimens, 193 Ga. B92, B9, 389 5.E.2d 245, 347 [, App. 1989); Leo v, Hofisd
B! Haw 1,4.911 F_Ep’ﬁll 724 (1996); Maonical v. NCR Corp., 126 111 App. 3d 790,
Tal, -lET"‘-TEIdH# 645, 8] T D, 773, 774 {App. Tt 1984); Gocbel v. Blocks &
Lhrbhﬂ:ln:l'l'nrﬂ. Imc., 568 3.E.24 552, 557 (lad. Ct. App. 19915 Dercras v_ Johe
Deereng Co, S48WW 24576 578 | Fooea 1996): Holmes v Corversll Neorth Am Tne.,
136 Md. 534, a6, od9 A2d 165, 37T (19 Mayer v St Fuem Fire & Cag. Co,
ESMd.App.:EJ a1, 582 A.2d 275, gy fec«ﬁ.pﬁp.w?ﬂ].ﬂmhnv}&!&ntﬂ.,
Inc., 182 Mich. App, 347, 149, thwi‘ gl ﬂl{b Agpp 'I'WIJ};IM .
{lumunum, 251 Miont. Y44, 331, B25 P.2d 357, Hﬂ[i 1); Sentry Syx., Inc. v. Oy,
W Hew, 507, 500 ﬁﬁill'ldlﬂ'lﬁ, 1009 !iEI {rcmmmiﬂm“: gl claim of fraud
in the inducement of & conreer s 4 but & wpecific ¢ of fraud o the
inducement of the arbitration a.mcn.s-:il'u for the courts o decide"}; Blewmer v,
Parloway [tg. Co., 127 M. Super. 378, 407, 649 A, 2d 913, 925 (N1, Super. O Law
Driv. 1934) {staring that “FAA policy favormg enforcoment of artrigation agrecments
u:n%:hm of Frmud @ indecernent of et dgveentent, a8 shbﬁﬁnm
a claim o v Ul areiitis: et of the: arbitration cleuse feelf, most,

worded arbiteticn clause, be submzitied fo arbiraior for resolution unlesd e:qmt hr
e luded by e arbitrition c i }; fa g Calbin Y stinged, Joe., 252 A D 2437 228
682 MNY.5.2d 391, 395 (App. Div. 199E) {cimtions omitted) (stating that “[FAA]
privaely negitiated arharaion agresmants 4ra to o enforced scconding %o their ferms,
shaers an exabliched ground for sething aside & cantrectual provisien, sech as fawd,
duress, coeTTion. oy m;mumh.hg"} Titug & McCenotty v, Jadisi, 713 A 2d 648,
543 [Fa Super, O, IHMj(dmw thest coxract b drbdbte foe dispott berwaen
Lo firmm and client was velid, mﬁm: , &ndd irrevncabde, in abaencs of proof of outusl
mdgnnke of fet, frasd o the T pecurement]; Anderson v.
Erie s Girowp, 384 Pa. Super. 387, 393, 558 A 2d B&6, B0 Super. C 1989); Souk
Catolma Pub. Serv. Auth. v, Great W, Coal, Inc, 312 5.C, 559, 562, 437 S.E.2d 22,
2401951, Berkley . H & B Block E. Tan Sevvs,, MU WL S48334, %3 (Taw, 1 App.
Miay 4, J000); v re Education Mg, Corp. 14 5. W 34 418, 426 (Tex. Ct. App. ZO0G:
Hercubes & Co, v. Shama Res. Conp., 613 A24 906, 919 (DL, 1992,

T ELR Ohin App. 3d 531, 534-35, 693 W.E.Zd B3, B33 (Ct. App. (99T) (per
i |me].

"
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2 home '™ The gefendam sought 1o dismiss the case om count and
additianally Fladw stay the mater pending arbitration.* The dofondans
contended Lhat the plaintiff fufed 0 “challengel] the validity of the
sy i Clatuse itsef ™ The Ohie cownt agreed and steted that under
the doctrine of severabilily, e court 15 ned parmitied 10 congider g chaim
for reecission of an entire contract where there is no gispute a3 1o the
$egitimacy of the arbitration classe "' The court further stated thas “in
the face of a valid arbitrstion clause, gusshons regarding the validity of
the eplire contract must be decided in arhitration, '™

A w iites bave held that clalms of fracd o the inducarmpent of the
contract ke the dicpute out of arbieration. ™  In Fowgueite v First
American Nalional Securdiivs, fae,, for siiampha, the cowrt neted that
under Minnesote faw, “an erbilration clause {8 not severable from the
entire eontract ™Y The court further stared that “allepations of fraud

™ Withom, §93 W.E.2d w1 B3

1A i ar BA2

I ll.d.

¥ I (citing Prwta Pasnl Corp. v. Flood & Coskbin MIp., 188 U5, 395, 40, 87
g CL 1831, 120G, 1B L. B, 2d $270, 1277-TE {1967

8 4 {quing Weiss v. VowaFe Qo S Ohio App. 36 308, 313, 640 N.E.2d
TS, §7R(CE Apn. 19943}

¥ Sre Sum Drilling Prods. Corp. v. Exyborn . 703 So. 2d BIE, 819 fla. Ot App.
198T), covt duwivd, 525 LIS, 1000 (199R) {sutimg "Lt the Qe of frawd w the
swioccment isned arhiTahle”); Fouquee v, Firet Am, Nat"]18ec_ Ine. 464 N.W 24 TET,
TRI-62 [Vilnn O App, 1991 | {nsting et "Moo liw d.ﬂiun.ﬁum Moderm] 1w in
it am arhiration: chotse is nomacvergble, ' heace i of friosd in she mcereresd stz
"noi wrbiesbl ™) Pitwlled Weneing Co. v, Geave Teatides, Inc., 121 M.H, M, 34547,
A36 A P SISl { 498 ) {atatimg thd e apeplicable foderat andsmtr srhifrasion stubies
Bt ool m arbirwtons e hisenica] jueisdiction possemiad by the cono Yo de lemmne
S o imeomaciceability 4t the meoptian of 4 congrcel Shaw v, Kohned £ Acace
I, 1452300 607, 609, 668 P 3d 880, B2 (195T] (ateting o insnes of frewd = the
Ioc ey were for the court oo dacade, sid if e frand 49 Fomd Thes che rarmaeding
irnay comld b detevtroied by the wbmmater); Skaller v. Jefleary, 335 P2 910, 917
{OKIn. 1998} {anting “rivin aklepations of fraud i o ot of L Egresizeat (o
arkirpe wEax Be reecheed by Bw ontet peior 0 dither conpellamg arbnbiation o
iy B i),

S AGEN W24 760, 762 (B, O App. F991 st Cell . Moove & Schiley Sec.
Clorp., 419 MW .24 (4, 149 od {Mina. EFE9).
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vitiating the primary subject matter of the comtract will alzo vitiate the
arbitration clawse.""

L. Other Coneeivable Defenses

Wust & person be & licensed attorncy Lo serve a8 an arbitratos? The
Alabama Code defines the authority to practice law as follows:

fa) Cindy such persons as are regularty licensed have suthonty 10 practice
law.

(b} Foribhe purporcs of this chapter, the practice of law w defived & follows:
Whoeyer,

(4] As s vocaten, ealurces, se<unes, sorles, adjusts o comproutises
defkod, controverted or digputed sccommis, ciamms or densands
between persons with ngither of whom be |5 in prvity or o the
relation of emplover and employee in the ondinary scnse;

is practicing law. ™"

Violation of Alabama Code section 34-3-6(h){4) is acrime. The Alabama
Code aleo provides for the untawiul practico of luw as follows:

Any person, Tim of corporation who i not  regutarly leensed attormey s
docs an act defined in this article to be un act ol practicing taw 15 guikty of
a misdemcanor pnd, on conyiction, must be punished 33 provided by Law.
Amy person, firm or comoration who conspires with, mds and abets another
peraon, firm or corparation in the commission of such misdemeanar mast,
on conviction, be punished az provided by law,™®

In general most other stales’ statutes and court rules have not addressed
whether arbitrators musi be attormeys. Provisions in several stalss’
arbitration acts permit parties to chaose their own arbitrator, and il the
partics fail to chopse an arbitrator, (he statutes generally provide that the

' Fouguaite, 464 5. 24 ol 761-61 {citotions omgied).
A CORE § 34-3-6 (1975).
el T I R
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siate courts may establish rules for the selection of arbitrators.'* For
example, section 2A:23A-22(b) of the New Jersey Alternative Procadure
for Dispute Resobutien Act provides that,

(1] e pomrties f31] to atipukate the oumber o nemes of the arbilrators, te
arbaratons shall be selecied, in sceordence wath mubes of cowrt adopted by
the Supreme Court of Mew Jersey, from a liel of arbetrators compiled by the

agsignment judge, o be comprised of reffred fudpes and qualyfed qmorneyps
in this Sipte with o1 eyl seven years” negligence sxperience and recom-
mended by the county or State ber association. '

Mow Jersey Rules of Courts for Cival Practice in the Supenor Court, Tax
Courd, and Surrogale’s Courl ocho the language of the siale’s arbitration
act if the parties 10 a dispute fail to stipulate an arbitrator.™ The Rule
further provides that if the partics choose an arbifrator, the shpulated
arbitrator is subject 4o approval of the Assignment Judye. 'V

Minois’ Code of Civil Procedure provides that “[tlhe qualification and
the method of appointment of arbitralors shall be prescribed by rule """

M e A LasKa Tral, § 0947000 Wichia 20007 {stating tha arkdtraieon sgrc oments
Ty stipedite 3 method Gl appodatiei -::I!‘nﬁnum; further pacrvicing dhat, if parties
Faif oy laks an ashivator, wpon applicatian the cour nay appoint an arhitator),
ALASKA S TAT § (0943, b0 erhue 1 {provvichng thet arbsbrafors of ol ¢ eina
shall e memibers of the Alsks Bar of & cowt appeinied arbitrator), Haw. REV. BTAT.
Ar, B 6SE-4 (Michie 2000 (providing that if parced fail to chonee un erbimator, sponp
applicatian, the ciroos coun shell designate o arbitator): Haw BV, STAT. ANN. Bules
of the Citcuit Court of State of Hiwadi Exhibit A-Hawidi Arbiration Rule [0 (Mehie
2000 jproviding ther arbirators in the circsit coarts ghalk be licensed to practios law
or st e abde to “provide e Judicial Adbitstion Commission with proofof equisslent
el ifying equtlcncn"‘),hm.m;ﬁ.ﬂur G A3 5600 Wem 902k N H ROV STAT AN,
§ 5424 [ F99N mat,i?arﬁufallhuhﬂmwmm mpplicstion, court
Py APl | et Redes |1 000 10090 cmeing dg = e jrbirator
sl b mcivdesrg nf'I'ha:Fl-nrid.iEl.a:, excep where otherwise agroed by the parties’™);
Cioorgis Rulck of Court, Rale -4 (prviding thet srbibston of foe dispused akall be
mcmibers of the Spmie Bae of Goorgialy Mo, Spec. Rules of Practice for fhe Disirict
Coacrtn, Fourth Judicin] Circuil Bule 5,040} (providing tha! &1l arbitratom shall be
amorneys ], BoH. Rukes of Superior O Rule 174X 1) {smring that scodral erbitaions
phall be sttcomeyvs approved by e commt),

N STAT. ANNY. § 2A23A-2 b} (2000).

Wi a T, Badew of Counl Rule 4: Ilﬁal{h}ﬂm;

"7 4 21A-203).

MRS I Coup, Sean, AN SO I003A {Wu.t 1992),
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The Hlinoiz Supreme Court Rules and the Rules of the Circuit Court of
Cook County both provide that arbitrators shall be “members of the bar
engaged in the prachics of liw and retired judges witlan the circuit in
which the cour! is situated. ™"

Accordingly, you may have a Fuitful basis for excluding a8 an
arbitrator anyone assigned to your dispute who 13 not a licensed attomey.
This may very well foreclose sppointments from AAA"s “list olneutrals”
when: they are former ingurance indusiry executives, bailding contractors,
bankers, and the like.

1V, Conclusion

Thiz Article is intended o serve two purposes.  Fost i warns of the
negative consequences of the onslaught of binding arbitration. Second,
the Article arms the reader with many srategios to combat arhitration
when it 18 not in the client’s best interests. Lintif the United States
Supremie Court retreats from Allied-Briece Terminix Cos v Dobson™
or Congress acts to protect the rights of consemers, members of the
plaintiffs" tnial bar must continue to fight binding arbitration with all the
skil] and zeal that may be hrought 10 bear on this ew injostics,

"PIR S4 5. O Rube B7(ek Rulss of the Circwit Courl of Cook County Eube
5. A(aH4}.
T SER TS 265, 115 8 O BM, 130 1. Ed. 24 753 (1995).



