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C o urt ("the t r i a l c o u r t " ) i n f a v o r of Immanuel S i e v i n g and 

J e r i S i e v i n g . 
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The r e c o r d i n d i c a t e s the f o l l o w i n g . R e a r i c k and the 

S i e v i n g s were coterminous landowners of p r o p e r t y l o c a t e d i n 

C o f f e e County. In May 2007, R e a r i c k c o n t a c t e d the S i e v i n g s 

and o f f e r e d t o s e l l them the p r o p e r t y on which she l i v e d ("the 

p r o p e r t y " ) f o r $50,000. The S i e v i n g s a c c e p t e d her o f f e r . A t 

some p o i n t w e l l b e f o r e the o c c u r r e n c e of the events l e a d i n g up 

t o t h i s a c t i o n , R e a r i c k had s o l d the p r o p e r t y t o her daughter, 

Hope Zonca. However, R e a r i c k had c o n t i n u e d t o l i v e on the 

p r o p e r t y , and i t i s u n d i s p u t e d t h a t R e a r i c k was Zonca's 

a t t o r n e y - i n - f a c t f o r the purpose of c o n d u c t i n g the r e a l - e s t a t e 

t r a n s a c t i o n g i v i n g r i s e t o t h i s l i t i g a t i o n . 

On or about J u l y 31, 2007, R e a r i c k and the S i e v i n g s met 

i n the o f f i c e of Marty W i l l i a m s , a r e a l - e s t a t e a t t o r n e y , t o 

c l o s e the r e a l - e s t a t e t r a n s a c t i o n . The p a r t i e s and W i l l i a m s 

t e s t i f i e d a t t r i a l t h a t R e a r i c k was v e r y e m o t i o n a l a t the 

c l o s i n g , because she had l i v e d i n the mobile home on the 

p r o p e r t y f o r a l o n g p e r i o d . A f t e r the p a r t i e s s i g n e d the deed 

t r a n s f e r r i n g the p r o p e r t y i n fee s i m p l e from Zonca t o the 

S i e v i n g s , the S i e v i n g s i n s t r u c t e d W i l l i a m s t o d r a f t an 

agreement a l l o w i n g R e a r i c k t o c o n t i n u e l i v i n g on the p r o p e r t y . 
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The s e p a r a t e document d r a f t e d by W i l l i a m s , e n t i t l e d 

"Agreement" ("the agreement"), s t a t e d , i n p e r t i n e n t p a r t : 

"We the u n d e r s i g n e d , do hereby agree t o a l l o w A n i t a 
M. R e a r i c k t o l i v e i n the p r e s e n t r e s i d e n c e on the 
f o l l o w i n g d e s c r i b e d p r o p e r t y f o r the r e s t of her 
n a t u r a l l i f e . T h i s agreement s h a l l be b i n d i n g on 
Immanuel C. S i e v i n g and J e r i B. S i e v i n g and t h e i r 
h e i r s and a s s i g n s . A n i t a M. R e a r i c k agrees t o 
m a i n t a i n the r e s i d e n c e i n i t s c u r r e n t c o n d i t i o n . " 

A d e s c r i p t i o n of the p r o p e r t y and the s i g n a t u r e s of a l l of the 

p a r t i e s f o l l o w e d the above statement. The agreement was 

r e c o r d e d i n the C o f f e e County p r o b a t e o f f i c e . 

A l l p a r t i e s acknowledge t h a t R e a r i c k o f t e n v i s i t e d her 

a d u l t c h i l d r e n f o r extended p e r i o d s . The S i e v i n g s t e s t i f i e d 

t h a t a p p r o x i m a t e l y one month a f t e r the p a r t i e s s i g n e d the 

agreement, they l e a r n e d t h a t R e a r i c k had a l l o w e d members of 

her f a m i l y ("the f a m i l y members") t o r e s i d e i n the mobile 

home. The S i e v i n g s f u r t h e r t e s t i f i e d t h a t they b e l i e v e d t h a t 

a l l o w i n g the f a m i l y members t o do so v i o l a t e d the agreement 

and t h a t they sought t o c o l l e c t r e n t from the f a m i l y members. 

They t e s t i f i e d t o o t h e r o c c u r r e n c e s t h a t they a l s o b e l i e v e d 

v i o l a t e d the agreement, such as a l l o w i n g a p e t t o l i v e i n s i d e 

the m o b i l e home and p a r k i n g an 18 wheel t r a n s f e r t r u c k i n the 

ya r d . 
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The S i e v i n g s t e s t i f i e d t h a t a t some p o i n t t h e y r e c e i v e d 

a l e t t e r from an a t t o r n e y s t a t i n g t h a t , because R e a r i c k 

p o s s e s s e d a l i f e - e s t a t e i n t e r e s t i n the p r o p e r t y , she c o u l d 

a l l o w o t h e r i n d i v i d u a l s t o l i v e i n the mo b i l e home. The 

S i e v i n g s contend t h a t t h e y never i n t e n d e d the agreement t o 

convey a l i f e e s t a t e t o R e a r i c k . In f a c t , they t e s t i f i e d , 

t h ey had never heard of a l i f e e s t a t e b e f o r e r e c e i v i n g the 

l e t t e r from R e a r i c k ' s a t t o r n e y . 

The S i e v i n g s f u r t h e r t e s t i f i e d t h a t they sent a l e t t e r t o 

R e a r i c k i n March 2010 s t a t i n g t h a t she had breached the 

agreement and g i v i n g her 30 days t o v a c a t e the p r o p e r t y . 

R e a r i c k then c o n t a c t e d the S i e v i n g s ' a t t o r n e y , who t o l d her 

t h a t the S i e v i n g s would work w i t h her i f a d d i t i o n a l time was 

needed. However, the S i e v i n g s t e s t i f i e d t h a t one of R e a r i c k ' s 

a d u l t c h i l d r e n c o n t a c t e d the S i e v i n g s ' a t t o r n e y two t o t h r e e 

days a f t e r R e a r i c k r e c e i v e d the l e t t e r . A c c o r d i n g t o the 

S i e v i n g s , R e a r i c k ' s a d u l t c h i l d l e f t a v o i c e - m a i l message f o r 

the S i e v i n g s ' a t t o r n e y , which the S i e v i n g s c h a r a c t e r i z e d as 

i r a t e . The v o i c e - m a i l message from R e a r i c k ' s a d u l t c h i l d 

a l l e g e d l y s t a t e d t h a t R e a r i c k was not moving. A t t h a t p o i n t , 
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the S i e v i n g s t e s t i f i e d , t hey d e c i d e d t o f i l e the u n d e r l y i n g 

c o m p l a i n t i n the t r i a l c o u r t . 

R e a r i c k a l s o t e s t i f i e d a t t r i a l . She t e s t i f i e d t h a t she 

had asked the S i e v i n g s i f she c o u l d c o n t i n u e t o l i v e on the 

p r o p e r t y when she made the o f f e r t o s e l l them the p r o p e r t y . 

A c c o r d i n g t o her t e s t i m o n y , she and the S i e v i n g s had agreed, 

b e f o r e t o the r e a l - e s t a t e c l o s i n g , t h a t she c o u l d remain on 

the p r o p e r t y . R e a r i c k acknowledged a t t r i a l t h a t she d i d not 

compensate the S i e v i n g s f o r her c o n t i n u e d r e s i d e n c e on the 

p r o p e r t y , nor was the v a l u e of her r e t a i n i n g a l i f e e s t a t e 

n e g o t i a t e d i n t o the p r i c e the S i e v i n g s p a i d f o r the p r o p e r t y . 

W i l l i a m s t e s t i f i e d t h a t she had d r a f t e d the agreement 

d u r i n g the r e a l - e s t a t e c l o s i n g . She f u r t h e r t e s t i f i e d t h a t no 

p a r t y r e q u e s t e d t h a t she d r a f t a document c r e a t i n g a l i f e 

e s t a t e . I n s t e a d , she s t a t e d t h a t the S i e v i n g s had asked her 

t o d r a f t a document a l l o w i n g R e a r i c k t o l i v e on the p r o p e r t y 

f o r the r e s t of her l i f e . W i l l i a m s f u r t h e r t e s t i f i e d t h a t she 

had s p e c i f i c a l l y i n t e n d e d t o d r a f t the agreement i n such a 

manner t h a t i t would not be i n t e r p r e t e d as c r e a t i n g a l i f e 

e s t a t e . 
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On October 13, 2010, the S i e v i n g s f i l e d the c o m p l a i n t 

a s k i n g the t r i a l c o u r t t o t e r m i n a t e the agreement and t o 

d i r e c t R e a r i c k t o v a c a t e the p r o p e r t y . R e a r i c k answered the 

S i e v i n g s ' c o m p l a i n t on December 8, 2010. A bench t r i a l was 

h e l d on June 22, 2011, a t which the t r i a l c o u r t h e a r d e v i d e n c e 

ore t e n u s . On November 10, 2011, the t r i a l c o u r t e n t e r e d a 

judgment i n f a v o r of the S i e v i n g s . The judgment, i n p e r t i n e n t 

p a r t , t e r m i n a t e d the agreement, r e s t o r e d p o s s e s s i o n of the 

p r o p e r t y t o the S i e v i n g s , and o r d e r e d R e a r i c k t o v a c a t e the 

p r o p e r t y i n no more than 30 d a y s . 

R e a r i c k f i l e d a t i m e l y postjudgment m o t i o n ; she a l s o 

f i l e d a motion t o s t a y enforcement of the judgment pending a 

h e a r i n g . The t r i a l c o u r t g r a n t e d the motion t o s t a y . The 

R e a r i c k s f i l e d a response t o the postjudgment motion on 

J a n u a r y 12, 2012. A h e a r i n g was h e l d on the postjudgment 

motion on J a n u a r y 17, 2012. The t r i a l c o u r t e n t e r e d an o r d e r 

on t h a t same day denying the postjudgment motion and s e t t i n g 

a s i d e the o r d e r s t a y i n g enforcement of the judgment. R e a r i c k 

f i l e d a t i m e l y a p p e a l w i t h t h i s c o u r t on January 25, 2012. 

"'"When ore tenus e v i d e n c e i s p r e s e n t e d , 
a presumption of c o r r e c t n e s s e x i s t s as t o 
the t r i a l c o u r t ' s f i n d i n g s on i s s u e s of 
f a c t ; i t s judgment based on these f i n d i n g s 
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of f a c t w i l l not be d i s t u r b e d u n l e s s i t i s 
c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g 
e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t the 
g r e a t weight of the e v i d e n c e . J & M B a i l  
Bonding Co. v. Hayes, 748 So. 2d 198 ( A l a . 
1999); Gaston v. Ames, 514 So. 2d 877 ( A l a . 
1987) . When the t r i a l c o u r t i n a n o n j u r y 
case e n t e r s a judgment w i t h o u t making 
s p e c i f i c f i n d i n g s of f a c t , the a p p e l l a t e 
c o u r t ' w i l l assume t h a t the t r i a l judge 
made those f i n d i n g s n e c e s s a r y t o s u p p o r t 
the judgment.' Transamerica Commercial F i n .  
Corp. v. AmSouth Bank, 608 So. 2d 375, 378 
( A l a . 1992). Moreover, '[u]nder the ore  
tenus r u l e , the t r i a l c o u r t ' s judgment and 
a l l i m p l i c i t f i n d i n g s n e c e s s a r y t o s u p p o r t 
[ i t ] c a r r y a presumption of c o r r e c t n e s s . ' 
T r a n s a m e r i c a , 608 So. 2d a t 378. However, 
when the t r i a l c o u r t i m p r o p e r l y a p p l i e s the 
law t o [the] f a c t s , no presumption of 
c o r r e c t n e s s e x i s t s as t o the t r i a l c o u r t ' s 
judgment. A l l s t a t e I n s . Co. v. S k e l t o n , 675 
So. 2d 377 ( A l a . 1996); M a r v i n ' s , I n c . v.  
R o b e r t s o n, 608 So. 2d 391 ( A l a . 1992); 
Gaston, 514 So. 2d a t 878; Smith v. S t y l e  
A d v e r t i s i n g , I n c . , 470 So. 2d 1194 ( A l a . 
1985); League v. McDonald, 355 So. 2d 695 
( A l a . 1978).'Questions of law are not 
s u b j e c t t o the ore tenus s t a n d a r d of 
r e v i e w . ' Reed v. Board of T r u s t e e s f o r  
Alabama S t a t e U n i v . , 778 So. 2d 791, 793 n. 
2 ( A l a . 2000). A t r i a l c o u r t ' s c o n c l u s i o n s 
on l e g a l i s s u e s c a r r y no presumption of 
c o r r e c t n e s s on a p p e a l . Ex p a r t e Cash, 624 
So. 2d 576, 577 ( A l a . 1993) . T h i s c o u r t 
r e v i e w s the a p p l i c a t i o n of law t o f a c t s de 
novo. A l l s t a t e , 675 So. 2d a t 379 ('[W]here 
the f a c t s b e f o r e the t r i a l c o u r t are 
e s s e n t i a l l y u n d i s p u t e d and the c o n t r o v e r s y 
i n v o l v e s q u e s t i o n s of law f o r the c o u r t t o 
c o n s i d e r , the [ t r i a l ] c o u r t ' s judgment 
c a r r i e s no presumption of c o r r e c t n e s s . ' ) . " ' 
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"[Farmers Insurance Co. v. P r i c e - W i l l i a m s A s s o c s . ,  
I n c . , ] 873 So. 2d [252,] 254-55 [ ( A l a . C i v . App. 
2003)] ( q u o t i n g C i t y of P r a t t v i l l e v. Po s t , 831 So. 
2d 622, 627-28 ( A l a . C i v . App. 2 0 0 2 ) ) . " 

K e l l i s v. E s t a t e of Schn a t z , 983 So. 2d 408, 412 ( A l a . C i v . 

App. 2007). 

On a p p e a l , R e a r i c k a s s e r t s t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n by: (1) c o n s i d e r i n g p a r o l e v i d e n c e when 

i n t e r p r e t i n g the agreement, (2) t e r m i n a t i n g the agreement and 

r e s t o r i n g the p r o p e r t y t o the S i e v i n g s , and (3) d e t e r m i n i n g 

t h a t the agreement d i d not convey a l i f e e s t a t e . 

The t r i a l c o u r t d e termined t h a t the agreement c r e a t e d a 

r e v o c a b l e l i c e n s e , as opposed t o a l i f e e s t a t e . The judgment 

of the t r i a l c o u r t p r o v i d e d , i n p e r t i n e n t p a r t : 

" I n c o n s i d e r a t i o n of the f o r e g o i n g and a l l o t h e r 
r e l e v a n t m a t t e r s p r e s e n t e d , the Agreement of the 
p a r t i e s can be c o n s i d e r e d o n l y a r e a l p r o p e r t y 
l i c e n s e which conveyed unto [ R e a r i c k ] a p e r s o n a l 
p r i v i l e g e t o l i v e i n the r e s i d e n c e l o c a t e d on the 
s u b j e c t p r o p e r t y d u r i n g her l i f e t i m e . That l i c e n s e 
was not c o u p l e d w i t h an i n t e r e s t i n the l a n d and i s 
t h e r e f o r e r e v o c a b l e by [the S i e v i n g s ] a t t h e i r s o l e 
d i s c r e t i o n . The [ S i e v i n g s ] , i n e x e r c i s i n g such 
d i s c r e t i o n , have e x p r e s s e d t h e i r d e s i r e t o revoke 
the l i c e n s e or o t h e r w i s e annul the Agreement." 

We must f i r s t determine i f the t r i a l c o u r t e r r e d by 

c o n s i d e r i n g p a r o l e v i d e n c e when i n t e r p r e t i n g the agreement. 
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R e a r i c k argues i n her b r i e f t h a t " [ t ] h e p l a i n language of the 

'Agreement' i s c o n s i s t e n t w i t h the d e f i n i t i o n of a l i f e 

e s t a t e . " We agree t h a t " f o r the r e s t of her n a t u r a l l i f e " i s 

language o f t e n i n d i c a t i n g the conveyance of a l i f e e s t a t e . See  

g e n e r a l l y B a r n e t t v. E s t a t e of Anderson, 966 So. 2d 915, 919 

(A l a . 2 0 0 7 ) ( h o l d i n g t h a t the language " ' s h a l l not be s o l d 

d u r i n g the terms of [the daughters'] n a t u r a l l i v e s and twenty-

one years t h e r e a f t e r ' " (emphasis o m i t t e d ) , c o u p l e d w i t h a 

p r o v i s i o n e s t a b l i s h i n g a remainder i n t e r e s t , was s u f f i c i e n t t o 

c r e a t e a l i f e e s t a t e ) ; see a l s o Restatement ( F i r s t ) of  

P r o p e r t y § 107, Comment e. (1936)("The requirement of the r u l e 

s t a t e d i n t h i s S e c t i o n t h a t the conveyance measure the 

d u r a t i o n of the c r e a t e d e s t a t e , i n s p e c i f i c words, by the l i f e 

of one or more human b e i n g s , does not r e q u i r e the use of any 

p a r t i c u l a r phrase or words of a r t . " ) . However, the phrase 

"[w]e ... do hereby agree t o a l l o w " i s c o n s i s t e n t w i t h the 

g r a n t i n g of a r e v o c a b l e l i c e n s e . See Chancy v. Chancy Lake  

Homeowners Ass'n, 55 So. 3d 287, 295 ( A l a . C i v . App. 

20 1 0 ) ( " ' I n c o n t r a s t , "[a] l i c e n s e denotes the ' g i v i n g of one's 

consent' t o do or p e r f o r m a s p e c i f i e d a c t i v i t y " ' " ( q u o t i n g 
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B l a c k b u r n v. L e f e b v r e , 976 So. 2d 482, 490 ( A l a . C i v . App. 

2007), q u o t i n g i n t u r n o t h e r c a s e s ) ) . 

Our r e s e a r c h does not y i e l d any Alabama caselaw d i r e c t l y 

a d d r e s s i n g whether an agreement t o a l l o w a p e r s o n t o l i v e on 

r e a l p r o p e r t y f o r h i s or her n a t u r a l l i f e c r e a t e s a l i f e 

e s t a t e or a l i c e n s e . However, t h i s c o u r t ' s p r i o r a n a l y s i s as 

to the p r o p e r i n t e r p r e t a t i o n of agreements c r e a t i n g l i c e n s e s 

or easements i s i n s t r u c t i v e . 

" ' F i r s t , " ' [ t ] h e c o n s t r u c t i o n of a w r i t t e n 
document i s a f u n c t i o n of the c o u r t . ' " 
J e h l e - S l a u s o n C o n s t r . Co. v. Hood-Rich,  
A r c h i t e c t s & C o n s u l t i n g Eng'rs, 435 So. 2d 
716, 720 ( A l a . 1983) ( q u o t i n g Wheeler v.  
F i r s t Alabama Bank of Birmingham, 364 So. 
2d 1190, 1194 ( A l a . 1978)). " I n the absence 
of f r a u d or m i s t a k e , i t i s o n l y where the  
i n s t r u m e n t i s d o u b t f u l of meaning, or i t s  
language ambiguous, t h a t the c o u r t may l o o k  
beyond the 'f o u r c o r n e r s ' of the i n s t r u m e n t  
to g i v e c l a r i t y and s p e c i f i c i t y of  
meaning." Camp v. Milam, 291 A l a . 12, 
16-17, 277 So. 2d 95, 98 (1973); see a l s o  
D a v i d Lee B o y k i n F a m i l y T r u s t v. B o y k i n , 
661 So. 2d 245, 251 ( A l a . C i v . App. 1995) 
("The s u b s t a n t i v e r u l e s g o v e r n i n g l i c e n s e s 
are the same as those g o v e r n i n g 
c o n t r a c t s . " ) . 

"'The c r i t i c a l f a c t o r i n d e t e r m i n i n g 
whether p a r t i e s c r e a t e d an easement or a 
l i c e n s e i s the p a r t i e s ' i n t e n t . James v.  
B r e w s t e r , 954 So. 2d 594, 600 ( A l a . C i v . 
App. 2006) ( c i t i n g Boyce v. Cassese, 941 
So. 2d 932, 941 ( A l a . 200 6 ) ) . In 
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d e t e r m i n i n g whether the p a r t i e s c r e a t e d an 
easement or a l i c e n s e , we a l s o l o o k t o the 
s u r r o u n d i n g c i r c u m s t a n c e s . See Drummond Co.  
v. W a l t e r Indus., I n c . , 962 So. 2d 753 
( A l a . 2006) ( c i t i n g Jon W. Bruce and James 
W. E l y , J r . , The Law of Easements &  
L i c e n s e s § 11:1 (West 2 0 0 1 ) ) . ' " 

Chancy, 55 So. 3d a t 295 ( q u o t i n g B l a c k b u r n v. L e f e b v r e , 976 

So. 2d a t 489)(emphasis added). 

R e a r i c k c i t e s S l a t e n v. Loyd, 282 A l a . 485, 213 So. 2d 

219 (1968), i n support of her a s s e r t i o n t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by c o n s i d e r i n g p a r o l e v i d e n c e when 

i n t e r p r e t i n g the agreement. In S l a t e n , the g r a n t o r s conveyed 

s e p a r a t e p a r c e l s of p r o p e r t y t o t h e i r son and t o t h e i r 

daughter by two s e p a r a t e deeds c o n t a i n i n g s i m i l a r g r a n t i n g 

c l a u s e s and habendum c l a u s e s . 282 A l a . a t 486-87, 213 So. 2d 

at 219-20. The i s s u e i n S l a t e n was whether the subsequent 

conduct of the g r a n t o r s r e g a r d i n g the deed t o the son c o u l d be 

c o n s i d e r e d i n d e t e r m i n i n g the e s t a t e conveyed i n the deed t o 

the daughter. I d . 

The a p p e l l a n t s i n S l a t e n a s s e r t e d t h a t the t r i a l c o u r t 

had e r r e d by c o n s i d e r i n g the subsequent conduct of the 

g r a n t o r s i n d e t e r m i n i n g the i n t e n t of the conveyances, c i t i n g 

a s t a t u t e and caselaw i n support of t h e i r p o s i t i o n . 282 A l a . 
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a t 488, 213 So. 2d a t 221. In answer, our supreme c o u r t 

s t a t e d t h a t , "'[w]here a deed i s ambiguous, subsequent a c t s of 

the p a r t i e s , showing the c o n s t r u c t i o n they put on the 

i n s t r u m e n t , are e n t i t l e d t o g r e a t weight i n d e t e r m i n i n g what 

the p a r t i e s i n t e n d e d , and such c o n s t r u c t i o n may be deemed the 

t r u e one, u n l e s s the c o n t r a r y i s shown.'" 282 A l a . a t 488, 213 

So. 2d a t 221 ( q u o t i n g 26 C.J.S. Deeds § 93). The supreme 

c o u r t f u r t h e r quoted I r w i n v. B a g g e t t , 231 A l a . 324, 326, 164 

So. 745, 746 (1935): 

"'Many of the r u l e s t h a t are 
p e r t i n e n t , and t o be a p p l i e d i n the 
c o n s t r u c t i o n of ambiguous c l a u s e s i n 
conveyances, l e a s e s , and o t h e r w r i t t e n 
c o n t r a c t s , are c o l l e c t e d i n Lowery v. May, 
213 A l a . 66, 104 So. 5 [ ( 1 9 2 5 ) ] . They are 
a i d s i n a s c e r t a i n i n g the e x p r e s s e d 
i n t e n t i o n of the p a r t i e s ; the g e n e r a l r u l e 
b e i n g t o c o n s t r u e the l e a s e a c c o r d i n g t o 
the p a r t i e s ' i n t e n t i o n as g a t h e r e d from the 
whole i n s t r u m e n t , and, i f the language i s  
not c l e a r , the c i r c u m s t a n c e s a t t e n d i n g i t s  
e x e c u t i o n and the subsequent a c t s of the  
p a r t i e s . ' " 

I d . (emphasis added). 

In i t s h o l d i n g the S l a t e n c o u r t "agree[d] w i t h the 

c o n c l u s i o n of the t r i a l c o u r t t h a t subsequent conduct of the 

g r a n t o r and g r a n t e e i n the deed t o [the grantee] was p r o p e r l y 
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c o n s i d e r e d and i n d i c a t e d the i n t e n t of b o t h p a r t i e s t o the 

deed and the q u i t c l a i m i n d i c a t e d a fee s i m p l e t i t l e . " I d . 

A l t h o u g h we agree t h a t S l a t e n i s i n d e e d i n s t r u c t i v e i n 

the p r e s e n t case, we d i s a g r e e t h a t i t s u p p o r t s R e a r i c k ' s 

arguments. S l a t e n s u p p o r t s the t r i a l c o u r t ' s d e c i s i o n t o 

c o n s i d e r the " ' c i r c u m s t a n c e s a t t e n d i n g [the agreement's] 

e x e c u t i o n and the subsequent a c t s of the p a r t i e s ' " i n o r d e r t o 

c o n s t r u e the agreement. 282 A l a . a t 488, 213 So. 2d a t 221 

(q u o t i n g I r w i n v. B a g g e t t , 231 A l a . a t 326, 164 So. 746 

(1935)). Because the language of the agreement i s open t o 

more than one i n t e r p r e t a t i o n , we h o l d t h a t the t r i a l c o u r t d i d 

not exceed i t s d i s c r e t i o n by c o n s i d e r i n g e v i d e n c e p a r o l when 

i n t e r p r e t i n g the agreement. 

Because we have determined t h a t the t r i a l c o u r t d i d not 

i m p r o p e r l y c o n s i d e r p a r o l e v i d e n c e , we next address whether 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n by d e t e r m i n i n g t h a t 

the agreement d i d not c r e a t e a l i f e e s t a t e and by t e r m i n a t i n g 

the agreement. B l a c k ' s Law D i c t i o n a r y d e f i n e s a " l i f e e s t a t e " 

as " [ a ] n e s t a t e h e l d o n l y f o r the d u r a t i o n of a s p e c i f i e d 

person's l i f e , u s u [ a l l y ] the p o s s e s s o r ' s . ... See L i f e 

Tenant." B l a c k ' s Law D i c t i o n a r y 628 (9th ed. 2009). A " l i f e 
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t e n a n t " i s d e f i n e d as "[a] person who, u n t i l d e a t h , i s 

b e n e f i c i a l l y e n t i t l e d t o p r o p e r t y ; the h o l d e r of a l i f e 

e s t a t e . " I d . a t 1011. In c o n t r a s t , a " l i c e n s e " i s d e f i n e d as 

"[a] p e r m i s s i o n , u s u [ a l l y ] r e v o c a b l e , t o commit some a c t t h a t 

would o t h e r w i s e be u n l a w f u l ; e s p [ e c i a l l y ] , an agreement (not 

amounting t o a l e a s e or p r o f i t a prendre) t h a t i t i s l a w f u l 

f o r the l i c e n s e e t o e n t e r the l i c e n s o r ' s l a n d t o do some a c t 

t h a t would o t h e r w i s e be i l l e g a l , such as h u n t i n g game." I d . 

a t 1002. In the agreement, the S i e v i n g s "agree[d] t o a l l o w 

... R e a r i c k t o l i v e i n the p r e s e n t r e s i d e n c e " on the p r o p e r t y . 

T h i s language i s i n d i c a t i v e of a r e v o c a b l e l i c e n s e . 

R e a r i c k r e l i e s on H a r r e l l v. McMeans, 598 So. 2d 957 ( A l a . 

C i v . App. 1992), t o s u p p o r t her a s s e r t i o n t h a t the t r i a l c o u r t 

e r r e d . A g a i n , her r e l i a n c e i s m i s p l a c e d . In H a r r e l l , t h i s 

c o u r t s t a t e d : 

"Under Alabama law, e v e r y g r a n t of an e s t a t e i n 
l a n d s i s presumed t o be i n fee s i m p l e and a l l doubts 
are t o be r e s o l v e d i n f a v o r of t h i s p r e s u m p t i o n . 
Hacker v. C a r l i s l e , 388 So. 2d 947 ( A l a . 1980) . An 
i n t e n t t o c r e a t e a l e s s e r e s t a t e must be e x p r e s s e d i n 
l u c i d , unambiguous language. S l a t e n v. Loyd, 282 A l a . 
485, 213 So. 2d 219 (1968). I f p o s s i b l e , the i n t e n t 
of the p a r t i e s must be a s c e r t a i n e d from the language 
used i n the i n s t r u m e n t as a whole. W i l l i s v. James, 
287 A l a . 653, 254 So. 2d 717 (1971). Where the 
g r a n t i n g of an e s t a t e i s not made i n p l a i n language, 
i t i s f o r the f i n d e r of f a c t t o determine the e x t e n t 
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of the i n t e r e s t i n t e n d e d t o be g r a n t e d , and i t s 
judgment on the matter w i l l not be r e v e r s e d u n l e s s 
p l a i n l y and p a l p a b l y wrong. H a r t f o r d A c c i d e n t v.  
Morgan County Ass'n, 454 So. 2d 960 ( A l a . 1984)." 

I d . a t 959. R e a r i c k i n c l u d e s an e x c e r p t from the quote above 

i n her b r i e f — " ' [ i ] f p o s s i b l e , the i n t e n t of the p a r t i e s 

must be a s c e r t a i n e d from the language used i n the i n s t r u m e n t 

as a whole.'" We agree. The language i n the agreement, when 

taken as a whole, i n d i c a t e s t h a t the S i e v i n g s i n t e n d e d t o 

p e r m i t R e a r i c k t o c o n t i n u e l i v i n g i n the m o b i l e home, not t o 

convey t o her a l i f e e s t a t e i n the p r o p e r t y . 

F u r t h e r , H a r r e l l s t a t e s the f i n d e r of f a c t w i l l r e s o l v e 

any c o n f u s i o n as t o the e x t e n t of the i n t e r e s t i n t e n d e d t o be 

g r a n t e d . 598 So. 2d a t 959. R e a r i c k asked the t r i a l c o u r t i n 

the p r e s e n t case t o make a d e t e r m i n a t i o n as t o the e x t e n t of 

the i n t e r e s t conveyed i n the agreement. The t r i a l c o u r t 

i s s u e d a judgment h o l d i n g t h a t the agreement conveyed a 

r e v o c a b l e l i c e n s e , and t h a t judgment " w i l l not be r e v e r s e d 

u n l e s s p l a i n l y and p a l p a b l y wrong." I d . 

The t r i a l c o u r t h e a r d t e s t i m o n y from a l l the p a r t i e s and 

W i l l i a m s , the d r a f t e r of the agreement. The S i e v i n g s 

t e s t i f i e d t h a t i t was never t h e i r i n t e n t t o convey a l i f e 

e s t a t e t o R e a r i c k . In f a c t , t h e y f u r t h e r t e s t i f i e d t h a t the 
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d e c i s i o n t o a l l o w R e a r i c k t o c o n t i n u e l i v i n g i n the mobile 

home was made o n l y a f t e r they w i t n e s s e d her e m o t i o n a l s t a t e a t 

the r e a l - e s t a t e c l o s i n g . W i l l i a m s a l s o t e s t i f i e d t h a t she d i d 

not d r a f t the agreement t o convey a l i f e e s t a t e . 

S p e c i f i c a l l y , she t e s t i f i e d t h a t she d r a f t e d the agreement 

s e p a r a t e l y from the deed so t h a t i t would not be m i s t a k e n as 

c r e a t i n g a l i f e e s t a t e and, t h e r e f o r e , p o t e n t i a l l y encumber 

the t i t l e t o the p r o p e r t y i n the f u t u r e . Based on t h i s ore 

tenus e v i d e n c e , i n a d d i t i o n t o the p l a i n language of the 

agreement, the t r i a l c o u r t c o u l d have determined t h a t the 

S i e v i n g s d i d not i n t e n d t o c r e a t e a l i f e e s t a t e i n f a v o r of 

R e a r i c k but, r a t h e r , t o g r a n t t h e i r p e r m i s s i o n t o R e a r i c k t o 

l i v e i n the mobile home i n the form of a r e v o c a b l e l i c e n s e . 

R e a r i c k a l s o a s s e r t s i n her b r i e f t h a t the S i e v i n g s " j u s t 

wanted t o undo what had been b a r g a i n e d f o r w i t h o u t 

compensating R e a r i c k . " We note, as d i d the t r i a l c o u r t , t h a t 

no c o n s i d e r a t i o n was g i v e n or r e c e i v e d i n c o n n e c t i o n w i t h the 

agreement. "'A c o n t r a c t , l a c k i n g i n m u t u a l i t y , i s 

u n e n f o r c e a b l e , because t h e r e i s an absence of c o n s i d e r a t i o n 

moving, from one p a r t y t o the o t h e r Northcom, L t d . v. 

James, 694 So. 2d 1329, 1335 ( A l a . 1 9 9 7 ) ( q u o t i n g Marcrum v. 
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Embry, 291 A l a . 400, 403, 282 So. 2d 49, 51 ( 1 9 7 3 ) ) . 1 Because 

t h e r e was no c o n s i d e r a t i o n g i v e n , t h e r e was no b a r g a i n t o 

"undo." 

Based on the ore tenus e v i d e n c e p r e s e n t e d a t t r i a l and the 

p l a i n language of the agreement, we agree w i t h the t r i a l c o u r t 

i n i t s c o n c l u s i o n t h a t b o t h the language of the agreement and 

the conduct of the p a r t i e s i n d i c a t e d the i n t e n t t o c r e a t e a 

r e v o c a b l e l i c e n s e i n s t e a d of a l i f e e s t a t e . The judgment of 

the t r i a l c o u r t i s t h e r e f o r e due t o be a f f i r m e d . 

AFFIRMED. 

Thompson, P.J., and P i t t m a n , Bryan, and Moore, J J . , 

concur. 

1 We note t h a t A l a . Code 1975, § 35-4-34, p r o v i d e s , i n 
p e r t i n e n t p a r t , t h a t " [ n ] o deed or o t h e r conveyance c r e a t i n g 
or t r a n s f e r r i n g any i n t e r e s t i n l a n d s h a l l be i n v a l i d or 
i n e f f e c t i v e because of the f a c t t h a t i t does not r e c i t e a good 
or v a l u a b l e c o n s i d e r a t i o n or no such c o n s i d e r a t i o n e x i s t s or 
i s g i v e n " However, " ' [ d ] e e d ' and 'conveyance' i n t h e i r 
most common l e g a l usage r e f e r t o a t r a n s f e r of t i t l e t o l a n d 
from one person t o a n o t h e r . " Crowley v. Bass, 445 So. 2d 902, 
904 ( A l a . 1984). Because the agreement d i d not t r a n s f e r t i t l e 
from the S i e v i n g s t o R e a r i c k , § 35-4-34 i s not a p p l i c a b l e . 

17 


