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THOMPSON, P r e s i d i n g Judge. 

Samuel Rodgers appeals from a judgment awarding E l i z a b e t h 

M c E l r o y a fee t o compensate her f o r s e r v i n g as the p e r s o n a l 

r e p r e s e n t a t i v e of the e s t a t e of Ron'Drequez C o r t e z White. 

The r e c o r d i n d i c a t e s the f o l l o w i n g . I n J u l y 2009, White 

was k i l l e d i n a m o t o r - v e h i c l e a c c i d e n t caused by a drunk 
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d r i v e r . White, who was 20 years o l d a t the time of the 

a c c i d e n t , d i e d i n t e s t a t e . On F e b r u a r y 4, 2010, M c E l r o y , the 

county a d m i n i s t r a t o r f o r J e f f e r s o n County, f i l e d a p e t i t i o n i n 

the J e f f e r s o n County Probate C o u r t ("the p r o b a t e c o u r t " ) 

s e e k i n g t o a d m i n i s t e r White's e s t a t e . The p r o b a t e c o u r t 

a p p o i n t e d M c E l r o y t o s e r v e as p e r s o n a l r e p r e s e n t a t i v e of 

White's e s t a t e , and i t g r a n t e d her l e t t e r s of a d m i n i s t r a t i o n . 

M c E l r o y p o s t e d the $50,000 bond r e q u i r e d by law. On A p r i l 7, 

2010, M c E l r o y f i l e d an i n v e n t o r y of White's e s t a t e , which she 

determined had no a s s e t s . She a l s o i d e n t i f i e d White's mother, 

Sandey Greene, as White's o n l y known h e i r . 

As p a r t of her d u t i e s as p e r s o n a l r e p r e s e n t a t i v e , M c E l r o y 

h i r e d John Stamps, an a t t o r n e y who a l r e a d y r e p r e s e n t e d Greene, 

t o pursue a w r o n g f u l - d e a t h a c t i o n i n c o n n e c t i o n w i t h White's 

death. Stamps was a b l e t o r e a c h a s e t t l e m e n t of $150,000 w i t h 

White's u n d e r i n s u r e d - m o t o r i s t i n s u r a n c e c a r r i e r w i t h o u t h a v i n g 

t o f i l e a l a w s u i t . He d i d , however, f i l e a w r o n g f u l - d e a t h 

a c t i o n a g a i n s t Tony F e r r e l l and Edna F e r r e l l . The F e r r e l l s ' 

l i a b i l i t y - i n s u r a n c e c a r r i e r s e t t l e d f o r $25,000. U l t i m a t e l y , 

a judgment of $300,000 was e n t e r e d a g a i n s t Tony F e r r e l l . 
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Meanwhile, on June 18, 2010, Samuel Rodgers f i l e d a 

p e t i t i o n i n the p r o b a t e c o u r t s e e k i n g an o r d e r e s t a b l i s h i n g 

t h a t he had the r i g h t t o i n h e r i t from White because, Rodgers 

s a i d , he was White's f a t h e r . 1 Greene c o n t e s t e d Rodgers's 

p e t i t i o n , and the m a t t e r was moved t o the J e f f e r s o n C i r c u i t 

C o u r t ("the t r i a l c o u r t " ) . A f t e r a j u r y t r i a l i n October 

2011, the j u r y r e t u r n e d a v e r d i c t f i n d i n g t h a t Rodgers was 

White's f a t h e r and, t h e r e f o r e , t h a t he was e n t i t l e d t o i n h e r i t 

from White. On October 13, 2011, the t r i a l c o u r t e n t e r e d a 

judgment on the v e r d i c t and r u l e d t h a t , i n a d d i t i o n t o b e i n g 

e n t i t l e d t o i n h e r i t from White under the laws of i n t e s t a t e 

s u c c e s s i o n , Rodgers a l s o was e n t i t l e d t o a d i s t r i b u t i o n of the 

w r o n g f u l - d e a t h proceeds. 

Rodgers i m m e d i a t e l y f i l e d a motion a s k i n g t h a t the t r i a l 

c o u r t o r d e r M c E l r o y t o r e l e a s e the w r o n g f u l - d e a t h proceeds 

t h a t had been c o l l e c t e d . I n h i s motion, Rodgers contended 

t h a t M c E l r o y was not e n t i t l e d t o be compensated f o r her 

s e r v i c e s as p e r s o n a l r e p r e s e n t a t i v e from the w r o n g f u l - d e a t h 

1Rodgers's a t t o r n e y a s s e r t s t h a t he m a i l e d a p e t i t i o n t o 
the p r o b a t e c o u r t t o p r o b a t e White's e s t a t e but t h a t the 
p e t i t i o n was never f i l e d . From the r e c o r d , i t appears t h a t 
Rodgers's a t t o r n e y d i d not pursue the m a t t e r . 
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proceeds. M c E l r o y o b j e c t e d , and the matter was l i t i g a t e d . 

A f t e r a h e a r i n g , the t r i a l c o u r t e n t e r e d an o r d e r f i n d i n g t h a t 

M c E l r o y was e n t i t l e d t o compensation f o r her s e r v i c e s as 

p e r s o n a l r e p r e s e n t a t i v e and awarded her $15,750, which e q u a l e d 

9% of the t o t a l of $175,000 i n w r o n g f u l - d e a t h proceeds t h a t 

had been c o l l e c t e d . The b a l a n c e of the proceeds was d i v i d e d 

e v e n l y between Greene and Rodgers. 2 Rodgers appealed. 

Rodgers contends t h a t the t r i a l c o u r t had no d i s c r e t i o n 

t o award M c E l r o y a fee i n t h i s case. S p e c i f i c a l l y , he argues 

t h a t White's e s t a t e had no v a l u e and t h a t because, he says, 

w r o n g f u l - d e a t h proceeds are not p a r t of the e s t a t e and cannot 

be used t o pay e s t a t e - a d m i n i s t r a t i o n f e e s , t h e r e was no money 

from which the t r i a l c o u r t c o u l d have awarded M c E l r o y f e e s f o r 

her work as the p e r s o n a l r e p r e s e n t a t i v e i n t h i s case. 

T h i s i s s u e p r e s e n t s t h i s c o u r t w i t h a q u e s t i o n of law, 

which we r e v i e w de novo. 

"'[W]here the f a c t s b e f o r e the t r i a l c o u r t 
are e s s e n t i a l l y u n d i s p u t e d and the 
c o n t r o v e r s y i n v o l v e s q u e s t i o n s of law f o r 
the c o u r t t o c o n s i d e r , the c o u r t ' s judgment 

2Stamps, the a t t o r n e y who M c E l r o y h i r e d t o pursue the 
w r o n g f u l - d e a t h c l a i m s , had a l r e a d y r e c e i v e d h i s fee from the 
w r o n g f u l - d e a t h proceeds. Rodgers does not c h a l l e n g e the 
payment of Stamps's fee from the w r o n g f u l - d e a t h proceeds. 
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c a r r i e s no presumption of c o r r e c t n e s s . ' 
A l l s t a t e I n s . Co. v. S k e l t o n , 675 So. 2d 
377, 379 ( A l a . 1996). Q u e s t i o n s of law are 
re v i e w e d de novo. BT Sec. Corp. v. W.R.  
Huff A s s e t Mgmt. Co., 891 So. 2d 310 ( A l a . 
2004). ' 

"'Alabama R e p u b l i c a n P a r t y v. McG i n l e y , 893 So. 2d 
337, 342 ( A l a . 2004)." 

Ex p a r t e T e r r y , 957 So. 2d 455, 457 ( A l a . 2006). 

S e c t i o n 6-5-410, A l a . Code 1975, p r o v i d e s , i n p a r t : 

"(a) A p e r s o n a l r e p r e s e n t a t i v e may commence an 
a c t i o n and r e c o v e r such damages as the j u r y may 
a s s e s s i n a c o u r t of competent j u r i s d i c t i o n w i t h i n 
the S t a t e of Alabama where p r o v i d e d f o r i n 
s u b s e c t i o n ( e ) , and not els e w h e r e , f o r the w r o n g f u l 
a c t , o m i s s i o n , or n e g l i g e n c e of any p e r s o n , p e r s o n s , 
or c o r p o r a t i o n , h i s or her or t h e i r s e r v a n t s or 
agents, whereby the death of the t e s t a t o r or 
i n t e s t a t e was caused, p r o v i d e d the t e s t a t o r or 
i n t e s t a t e c o u l d have commenced an a c t i o n f o r the 
w r o n g f u l a c t , o m i s s i o n , or n e g l i g e n c e i f i t had not 
caused death. 

"  

"(c) The damages r e c o v e r e d are not s u b j e c t t o 
the payment of the debts or l i a b i l i t i e s of the 
t e s t a t o r or i n t e s t a t e , but must be d i s t r i b u t e d 
a c c o r d i n g t o the s t a t u t e of d i s t r i b u t i o n s . " 

In a d d i t i o n t o § 6-5-410(c), Rodgers r e l i e s on caselaw 

t h a t , he says, s u p p o r t s h i s p o s i t i o n t h a t the c o s t s of 

a d m i n i s t r a t i o n of an e s t a t e - - i n c l u d i n g compensation f o r the 

s e r v i c e s p r o v i d e d by a p e r s o n a l r e p r e s e n t a t i v e - - c a n n o t be p a i d 
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from money r e c o v e r e d i n a w r o n g f u l - d e a t h a c t i o n . However, 

none of the cases he c i t e s d i r e c t l y a ddresses the i s s u e 

whether a p e r s o n a l r e p r e s e n t a t i v e can be compensated from 

damages r e c o v e r e d i n a w r o n g f u l - d e a t h a c t i o n when the e s t a t e 

has no a s s e t s . 

Indeed, Alabama's a p p e l l a t e c o u r t s r a r e l y have been 

c a l l e d upon t o address the i s s u e whether a p e r s o n a l 

r e p r e s e n t a t i v e who i n i t i a t e s a w r o n g f u l - d e a t h a c t i o n i s 

e n t i t l e d t o a fee p a i d from the proceeds c o l l e c t e d from t h a t 

a c t i o n . More than a c e n t u r y ago, i n L o u i s v i l l e & N a s h v i l l e  

R.R. Co. v. P e r k i n s , 1 A l a . App. 376, 56 So. 105 (1911), the 

Alabama Court of A p p e a l s , the p r e d e c e s s o r t o t h i s c o u r t , 

a n a l y z e d the language of S e c t i o n 2486 of the Alabama Code of 

1907, the s t a t u t e then a u t h o r i z i n g a p e r s o n a l r e p r e s e n t a t i v e 

t o b r i n g a w r o n g f u l - d e a t h a c t i o n . The c o u r t c o n c l u d e d t h a t , 

i n cases i n which the e s t a t e of the deceased has no o t h e r 

a s s e t s , the proceeds from a w r o n g f u l - d e a t h a c t i o n can be used 

t o pay the r e a s o n a b l e f e e s and c o s t s of the p e r s o n a l 

r e p r e s e n t a t i v e . 1 A l a . App. a t 381, 56 So. a t 107. However, 

i n h i s b r i e f , Rodgers a s s e r t s t h a t P e r k i n s stands f o r the 

p r o p o s i t i o n t h a t the a t t o r n e y fee and c o u r t c o s t s i n c u r r e d 
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from the p r o s e c u t i o n of a w r o n g f u l - d e a t h case can be p a i d from 

the proceeds of money r e c o v e r e d i n the case. In s u p p o r t of 

h i s a s s e r t i o n , Rodgers quotes from P e r k i n s : 

" I n the above o p i n i o n , we have c o n f i n e d 
o u r s e l v e s t o the i s s u e s p r e s e n t e d by the f a c t s and 
the p l e a d i n g s c o n t a i n e d i n the r e c o r d . We i n t i m a t e 
no o p i n i o n as t o whether damages r e c o v e r e d under the 
'Homicide A c t ' above quoted [§ 2486] are not s u b j e c t 
t o a l l c o s t s of a d m i n i s t r a t i o n i n cases where the 
i n t e s t a t e l e f t no e s t a t e . That q u e s t i o n i s not 
b e f o r e us, and we e x p r e s s no o p i n i o n on i t . " 

1 A l a . App. a t 385, 56 So. a t 108. 

In f a c t , the h o l d i n g i n P e r k i n s i s not c l e a r as t o 

whether the " r e a s o n a b l e c o u n s e l fees" a p e r s o n a l 

r e p r e s e n t a t i v e may r e c e i v e from the proceeds r e c o v e r e d i n a 

w r o n g f u l - d e a t h a c t i o n a p p l i e s o n l y t o the p e r s o n a l 

r e p r e s e n t a t i v e ' s s e r v i c e s i n c o n n e c t i o n w i t h the w r o n g f u l -

d eath a c t i o n or a l l the p e r s o n a l r e p r e s e n t a t i v e ' s s e r v i c e s , 

i n c l u d i n g a d m i n i s t r a t i o n of the e s t a t e . Even i f we were t o 

assume f o r purposes of t h i s o p i n i o n t h a t Rodgers's p o s i t i o n i s 

c o r r e c t and t h a t the P e r k i n s c o u r t d i d not e x p r e s s l y a l l o w a 

p e r s o n a l r e p r e s e n t a t i v e t o be p a i d f o r h i s or her s e r v i c e s on 

b e h a l f of the e s t a t e from the proceeds r e c o v e r e d i n a 

w r o n g f u l - d e a t h a c t i o n , even i n cases i n which the e s t a t e has 

no a s s e t s , the P e r k i n s c o u r t a l s o d i d not p r o h i b i t such a 
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payment. Indeed, the c o u r t " e x p r e s s [ e d ] no o p i n i o n " as t o 

whether " a l l c o s t s of a d m i n i s t r a t i o n " of the e s t a t e were 

pay a b l e from the w r o n g f u l - d e a t h proceeds. 

L i k e § 6-5-410--the c u r r e n t s t a t u t e Rodgers r e l i e s on t o 

supp o r t h i s c o n t e n t i o n t h a t M c E l r o y i s not e n t i t l e d t o be p a i d 

fe e s out of the proceeds o b t a i n e d from the w r o n g f u l - d e a t h 

a c t i o n - - § 2486 p r o v i d e d t h a t "the damages r e c o v e r e d [ i n the 

w r o n g f u l - d e a t h a c t i o n ] are not s u b j e c t t o the payment of the 

debts or l i a b i l i t i e s of the t e s t a t o r or i n t e s t a t e , but must be 

d i s t r i b u t e d a c c o r d i n g t o the s t a t u t e of d i s t r i b u t i o n s . " § 

2486, A l a . Code of 1907. 3 Because the language of § 2486 i s 

so s i m i l a r t o t h a t of § 6-5-410, we f i n d t h a t the P e r k i n s 

c o u r t ' s a n a l y s i s r e g a r d i n g the payment of a fee t o a p e r s o n a l 

r e p r e s e n t a t i v e w i t h funds c o l l e c t e d i n an a c t i o n brought 

p u r s u a n t t o § 2486 i s i n s t r u c t i v e i n t h i s case. In r e a c h i n g 

3 S e c t i o n 2486 of the Alabama Code of 1907 p r o v i d e d , i n 
p e r t i n e n t p a r t , t h a t "[a] p e r s o n a l r e p r e s e n t a t i v e may m a i n t a i n 
an a c t i o n , and r e c o v e r such damages as the j u r y may a s s e s s , 
f o r the w r o n g f u l a c t , o m i s s i o n , or n e g l i g e n c e of any per s o n or 
pe r s o n s , or c o r p o r a t i o n , h i s or t h e i r s e r v a n t s or agents, 
whereby the death of h i s t e s t a t o r or i n t e s t a t e was caused, ... 
and the damages r e c o v e r e d are not s u b j e c t t o the payment of 
the debts or l i a b i l i t i e s of the t e s t a t o r or i n t e s t a t e , but 
must be d i s t r i b u t e d a c c o r d i n g t o the s t a t u t e of 
d i s t r i b u t i o n s . " 
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i t s h o l d i n g t h a t the p e r s o n a l r e p r e s e n t a t i v e c o u l d be p a i d 

from the proceeds o b t a i n e d from the w r o n g f u l - d e a t h a c t i o n , the 

P e r k i n s c o u r t reasoned as f o l l o w s : 

"As the p e r s o n a l r e p r e s e n t a t i v e of the deceased 
o n l y can sue f o r the damages r e c o v e r a b l e under the 
[wrongful-death] a c t , and as i t i s an a c t which was 
adopted by the s t a t e as a p a r t of i t s p u b l i c p o l i c y 
i n the p r e v e n t i o n of h o m i c i d e s , i t was, m a n i f e s t l y , 
not the purpose of the L e g i s l a t u r e t o r e q u i r e the 
p e r s o n a l r e p r e s e n t a t i v e t o bear the expenses 
i n c i d e n t t o a s u i t brought f o r the r e c o v e r y of 
damages under the s t a t u t e out of h i s p e r s o n a l funds. 
While the s t a t u t e exempts the r e c o v e r y from the 
payment of the debts of the decedent and d i r e c t s 
t h a t i t s h a l l be d i s t r i b u t e d a c c o r d i n g t o the 
s t a t u t e of d i s t r i b u t i o n , i t does not exempt i t from 
a d m i n i s t r a t i o n as i n the case of exemptions a l l o w e d 
the widow and minor c h i l d r e n out of the e s t a t e of a 
deceased p e r s o n . When t h i s a c t was passed by the 
L e g i s l a t u r e , i t s members knew t h a t t h e y were 
p r o v i d i n g a remedy f o r 'the p r e v e n t i o n of h o m i c i d e s ' 
a p p l i c a b l e t o a l l p e r s o n s , those p o s s e s s i n g e s t a t e s 
and those w i t h o u t p r o p e r t y , and t o h o l d t h a t the 
p a r t y named i n the a c t , 'the p e r s o n a l r e p r e s e n t a t i v e 
of the deceased,' must, out of h i s own funds, i f the 
deceased l e f t no e s t a t e , bear the burden and 
expenses of a s u i t t o e n f o r c e the p e n a l t y 
r e c o v e r a b l e under and by v i r t u e of the a c t , would be 
t o so burden the a c t and so narrow i t as t o d e f e a t 
the purposes f o r which i t was c a l l e d i n t o e x i s t e n c e . 

"'The c o s t s , f e e s , and expenses 
a t t e n d i n g a l i t i g a t i o n f o r the b e n e f i t of 
p a r t i c u l a r h e i r s , l e g a t e e s , next of k i n , or 
o t h e r p e r s o n s , s h o u l d be a l l o w e d , i f a t 
a l l , as a g a i n s t t h e i r own p a r t i c u l a r funds 
or i n t e r e s t s , p r o p o r t i o n a t e l y or w h o l l y , as 
the case may be, r a t h e r than out of the 
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g e n e r a l e s t a t e . ' 18 Cyc. p. 280 ( c ) , and 
a u t h o r i t i e s c i t e d . 

"'The c o s t s and expenses of l i t i g a t i o n 
r e s p e c t i n g a p a r t i c u l a r fund i n the hands 
of an e x e c u t o r , between the s p e c i f i c 
l e g a t e e , the r e s i d u a r y l e g a t e e , and the 
h e i r a t law, and a l s o the commissions of 
the e x e c u t o r f o r r e c e i v i n g and d i s b u r s i n g 
the money, are p r o p e r l y p a y a b l e out of the 
fund, and not out of the e s t a t e g e n e r a l l y . ' 
Johnson v. H o l i f i e l d , 82 A l a . 123, 2 South. 
853 [(1887)] . 

" I t i s t h e r e f o r e apparent t h a t , c e r t a i n l y i n 
cases where the e s t a t e of the deceased has no o t h e r 
a s s e t s , the p e r s o n a l r e p r e s e n t a t i v e i s e n t i t l e d t o 
h i s r e a s o n a b l e c o u n s e l f e e s and c o s t s out of the sum 
r e c o v e r e d by him i n a s u i t brought under and by 
v i r t u e of the s t a t u t e , and which were i n c u r r e d by 
him i n s a i d s u i t . " 

1 A l a . App. a t 380-81, 56 So. a t 106-07. However, a l t h o u g h 

P e r k i n s c l e a r l y a l l o w s f o r a p e r s o n a l r e p r e s e n t a t i v e t o be 

compensated f o r c o u n s e l f e e s and c o s t s i n c u r r e d by the  

p e r s o n a l r e p r e s e n t a t i v e i n a w r o n g f u l - d e a t h a c t i o n , the 

o p i n i o n does not make c l e a r t h a t i t s h o l d i n g extends t o a 

p e r s o n a l r e p r e s e n t a t i v e who i s not the a t t o r n e y p r o s e c u t i n g 

the w r o n g f u l - d e a t h a c t i o n . T h e r e f o r e , our a n a l y s i s c o n t i n u e s . 

Rodgers c o r r e c t l y s t a t e s t h a t , under Alabama law, the 

proceeds c o l l e c t e d as a r e s u l t of a w r o n g f u l - d e a t h c l a i m are 

not p a r t of the decedent's e s t a t e . S t e e l e v. S t e e l e , 623 So. 

10 
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2d 1140, 1141 ( A l a . 1993) ("[D]amages awarded p u r s u a n t t o [the 

Wrongful Death A c t , § 6-5-410,] ... are not p a r t of the 

decedent's e s t a t e . " ) . However, the law does not n e c e s s a r i l y 

p r o h i b i t compensation t o the p e r s o n a l r e p r e s e n t a t i v e f o r the 

s e r v i c e s the p e r s o n a l r e p r e s e n t a t i v e p r o v i d e s i n p u r s u i t of a 

w r o n g f u l - d e a t h a c t i o n . The Alabama l e g i s l a t u r e has 

e s t a b l i s h e d t h a t a p e r s o n a l r e p r e s e n t a t i v e i s e n t i t l e d t o 

compensation as f o l l o w s : 

"(a) A p e r s o n a l r e p r e s e n t a t i v e i s e n t i t l e d t o 
r e a s o n a b l e compensation f o r s e r v i c e s as may appear 
t o the c o u r t t o be f a i r c o n s i d e r i n g such f a c t o r s 
t h a t may i n c l u d e , but are not l i m i t e d t o , the 
n o v e l t y and d i f f i c u l t y of the a d m i n i s t r a t i v e 
p r o c e s s , the s k i l l r e q u i s i t e t o p e r f o r m the s e r v i c e , 
the l i k e l i h o o d t h a t the acceptance of the p a r t i c u l a r 
employment w i l l p r e c l u d e o t h e r employment, the fee 
c u s t o m a r i l y charged i n the l o c a l i t y f o r s i m i l a r 
s e r v i c e s , the amount i n v o l v e d and the r e s u l t s 
o b t a i n e d , the r e q u i r e m e n t s imposed by the 
c i r c u m s t a n c e s and c o n d i t i o n of the e s t a t e , the 
n a t u r e and l e n g t h of the p r o f e s s i o n a l r e l a t i o n s h i p 
w i t h the decedent, the e x p e r i e n c e , r e p u t a t i o n , 
d i l i g e n c e , and a b i l i t y of the p e r s o n p e r f o r m i n g the 
s e r v i c e s , the l i a b i l i t y , f i n a n c i a l or o t h e r w i s e , of 
the p e r s o n a l r e p r e s e n t a t i v e , or the r i s k and 
r e s p o n s i b i l i t y i n v o l v e d , which s h a l l not exceed two 
and o n e - h a l f p e r c e n t of the v a l u e of a l l p r o p e r t y 
r e c e i v e d and under the p o s s e s s i o n and c o n t r o l of the 
p e r s o n a l r e p r e s e n t a t i v e and two and o n e - h a l f p e r c e n t 
of a l l d i s b u r s e m e n t s . 

"(b) In a d d i t i o n the c o u r t may a l l o w a  
r e a s o n a b l e compensation f o r e x t r a o r d i n a r y s e r v i c e s  
performed f o r the e s t a t e . " 

11 
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§ 43-2-848(a) and ( b ) , A l a . Code 1975 (emphasis added). 

The term " e x t r a o r d i n a r y s e r v i c e s " i s not d e f i n e d i n the 

s t a t u t e or w i t h i n T i t l e 43 of the Code of Alabama of 1975, 

and our r e s e a r c h has r e v e a l e d no caselaw d e f i n i n g the term. 

However, i n a r e c e n t s p e c i a l w r i t i n g , J u s t i c e Murdock o u t l i n e d 

the r o l e of a p e r s o n a l r e p r e s e n t a t i v e i n a w r o n g f u l - d e a t h 

a c t i o n . 

" T h i s Court has l o n g r e c o g n i z e d t h a t , 

" ' [ i ] n p r o s e c u t i n g [wrongful-death] 
a c t i o n s , the p e r s o n a l r e p r e s e n t a t i v e does 
not a c t s t r i c t l y i n h i s c a p a c i t y as 
a d m i n i s t r a t o r of the e s t a t e of h i s 
decedent, because he i s not p r o c e e d i n g t o 
reduce t o p o s s e s s i o n the e s t a t e of h i s 
decedent, but r a t h e r he i s a s s e r t i n g a 
r i g h t a r i s i n g a f t e r h i s death, and because 
the damages r e c o v e r e d are not s u b j e c t t o 
the payment of the debts or l i a b i l i t i e s of 
the decedent. He a c t s r a t h e r as an agent 
of l e g i s l a t i v e appointment f o r the 
e f f e c t u a t i o n of the l e g i s l a t i v e p o l i c y ' 

"Hatas v. P a r t i n , 278 A l a . 65, 68, 175 So. 2d 759, 
761 (1965); see a l s o S t e e l e [v. S t e e l e ] , 623 So. 2d 
[1140] a t 1141 [ ( A l a . 1993)] ( n o t i n g t h a t the 
' p e r s o n a l r e p r e s e n t a t i v e ... a c t [ s ] as agent by 
l e g i s l a t i v e appointment f o r the e f f e c t u a t i o n of a 
l e g i s l a t i v e p o l i c y of the p r e v e n t i o n of h o m i c ides 
through the d e t e r r e n t v a l u e of the i n f l i c t i o n of 
p u n i t i v e damages') . 'Upon a r e c o v e r y , [the p e r s o n a l 
r e p r e s e n t a t i v e ] a c t s as a q u a s i t r u s t e e f o r those 
who are e n t i t l e d t h e r e t o under the s t a t u t e of 
d i s t r i b u t i o n . Such damages are not s u b j e c t t o 
a d m i n i s t r a t i o n and do not become p a r t of the 

12 
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deceased's e s t a t e . ' U n i t e d S t a t e s F i d . & Guar. Co.  
v. Birmingham Oxygen Serv., I n c . , 290 A l a . 149, 155, 
274 So. 2d 615, 621 (1973). Indeed, commenting on an 
e a r l i e r v e r s i o n of Alabama's w r o n g f u l - d e a t h s t a t u t e , 
t h i s Court noted t h a t the l e g i s l a t u r e has 

"'impose[d] upon the a d m i n i s t r a t o r a t r u s t 
s e p a r a t e and d i s t i n c t from the 
a d m i n i s t r a t i o n . The t r u s t i s not f o r the 
b e n e f i t of the e s t a t e , but of the widow, 
c h i l d r e n , or next of k i n of the deceased. 
The a d m i n i s t r a t o r f i l l s t h i s t r u s t , but he 
does not do i t i n the c a p a c i t y of 
r e p r e s e n t a t i v e of the e s t a t e . I t i s 
a l t o g e t h e r d i s t i n c t f rom t h e 
a d m i n i s t r a t i o n , n o t w i t h s t a n d i n g 
f i l l e d by the a d m i n i s t r a t o r . ' 

i t i s 

" H i c k s v. B a r r e t t , 40 A l a . 291, 293 (1866) 
( d i s c u s s i n g A l a . Code of 1852, § 1938)." 

Ex p a r t e T a y l o r , [Ms. 1110519, A p r i l 13, 2012] So. 3d , 

( A l a . 2012) (Murdock, J . , c o n c u r r i n g s p e c i a l l y ) (emphasis 

added). 

In t h i s case, M c E l r o y ' s r o l e as the p e r s o n a l 

r e p r e s e n t a t i v e p u r s u i n g a w r o n g f u l - d e a t h c l a i m as a r e s u l t of 

White's death was not done f o r the b e n e f i t of White's e s t a t e , 

but f o r h i s next of k i n , i n c l u d i n g Rodgers. T h e r e f o r e , 

Rodgers's a s s e r t i o n t h a t M c E l r o y i s not e n t i t l e d t o 

compensation f o r p u r s u i n g the w r o n g f u l - d e a t h a c t i o n because 

the e s t a t e had no a s s e t s does not w i t h s t a n d s c r u t i n y . Because 

the work performed by a p e r s o n a l r e p r e s e n t a t i v e i n a w r o n g f u l -

13 
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death a c t i o n goes beyond m a r s h a l i n g and d i s t r i b u t i n g a s s e t s on 

b e h a l f of a decedent's e s t a t e and a c t u a l l y b e n e f i t s the 

decedent's next of k i n , t h a t work c o n s t i t u t e s an 

" e x t r a o r d i n a r y s e r v i c e " as c o n t e m p l a t e d by § 43-2-848(b). 

A c c o r d i n g l y , we conclude t h a t M c E l r o y was e n t i t l e d t o 

compensation even though White's e s t a t e had no a s s e t s . 

Furthermore, because her r o l e as the p e r s o n a l r e p r e s e n t a t i v e 

i n the w r o n g f u l - d e a t h a c t i o n was c a r r i e d out on b e h a l f of 

White's next of k i n and not f o r the b e n e f i t of h i s e s t a t e , 

compensating M c E l r o y from the proceeds r e c o v e r e d i n the 

w r o n g f u l - d e a t h a c t i o n does not c o n s t i t u t e a payment of White's 

l i a b i l i t i e s or debts and, t h e r e f o r e , does not run a f o u l of § 

6-5-410(c), as Rodgers argues. A c c o r d i n g l y , we conclude t h a t 

the t r i a l c o u r t d i d not e r r i n awarding M c E l r o y a fee from the 

proceeds d e r i v e d from the w r o n g f u l - d e a t h c l a i m . 

Rodgers a l s o argues t h a t the fee of $15, 750 t h a t the 

t r i a l c o u r t awarded t o M c E l r o y was e x c e s s i v e . The fee i s 9% 

of the $175,000 i n w r o n g f u l - d e a t h proceeds c o l l e c t e d . Rodgers 

d i d not f i l e a postjudgment motion c h a l l e n g i n g the amount of 

the award. 

"The l o n g - e s t a b l i s h e d p r e c e d e n t i n Alabama 
caselaw i s t h a t an a p p e l l a t e c o u r t cannot r e v e r s e a 

14 
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t r i a l c o u r t ' s judgment on an argument t h a t was not 
f i r s t p r e s e n t e d t o the t r i a l c o u r t . See B e l c h e r v.  
B e l c h e r , 18 So. 3d 946, 948 ( A l a . C i v . App. 2009) 
( h o l d i n g t h a t a p a r t y had f a i l e d t o p r e s e r v e an 
argument f o r a p p e l l a t e r e v i e w when t h a t p a r t y had 
f a i l e d t o argue the i s s u e t o the t r i a l c o u r t ' e i t h e r 
a t t r i a l or i n h i s postjudgment m o t i o n ' ) ; Smith v.  
E q u i f a x S e r v s . , I n c . , 537 So. 2d 463, 465 ( A l a . 
1988) ( ' [ T ] h i s Court w i l l not r e v e r s e the t r i a l 
c o u r t ' s judgment on a ground r a i s e d f o r the f i r s t 
time on a p p e a l . ' ) ; and Andrews v. M e r r i t t O i l Co., 
612 So. 2d 409, 410 ( A l a . 1992) ( c i t i n g 
Rodriguez-Ramos v. J . Thomas W i l l i a m s , J r . , M.D.,  
P.C., 580 So. 2d 1326 ( A l a . 1991)) ('This Court 
cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time 
on a p p e a l ; r a t h e r , our re v i e w i s r e s t r i c t e d t o the 
ev i d e n c e and arguments c o n s i d e r e d by the t r i a l 
c o u r t . ' ) . As our supreme c o u r t has s t a t e d : 

" ' " ' " [ I ] t i s a n e c e s s a r y 
c o r o l l a r y of our a d v e r s a r y system 
i n which i s s u e s are framed by the 
l i t i g a n t s and p r e s e n t e d t o a 
c o u r t ; ... f a i r n e s s t o a l l 
p a r t i e s r e q u i r e s a l i t i g a n t t o 
advance h i s c o n t e n t i o n s a t a time 
when t h e r e i s an o p p o r t u n i t y t o 
respond t o them f a c t u a l l y , i f h i s 
opponent chooses t o ; ... the r u l e 
p r o m o t e s e f f i c i e n t t r i a l 
p r o c e e d i n g s ; ... r e v e r s i n g f o r 
e r r o r not p r e s e r v e d p e r m i t s the 
l o s i n g s i d e t o second-guess i t s 
t a c t i c a l d e c i s i o n s a f t e r they do 
not produce the d e s i r e d r e s u l t ; 
and ... t h e r e i s something  
unseemly about t e l l i n g a lower  
c o u r t i t was wrong when i t never 
was p r e s e n t e d w i t h t h e 
o p p o r t u n i t y t o be r i g h t . . . . " ' " ' 

15 



2110364 

"Birmingham Hockey Cl u b , I n c . v. N a t i o n a l C o u n c i l On  
Comp. I n s . , I n c . , 827 So. 2d 73, 80 ( A l a . 2002) 
( q u o t i n g Ex p a r t e E l b a Gen. Hosp., 828 So. 2d 308, 
314 ( A l a . 2001), q u o t i n g i n t u r n Cantu v. S t a t e , 660 
So. 2d 1026, 1031-32 ( A l a . 1995) (Maddox, J . , 
c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) , q u o t i n g 
i n t u r n S t a t e v. A p p l e g a t e , 39 Or. App. 17, 21, 591 
P.2d 371, 373 (1979)) ." 

A.M.F. v. T u s c a l o o s a Cnty. Dep't of Human Res., 75 So. 3d 

1206, 1210 n.3 ( A l a . C i v . App. 2011). Because Rodgers f a i l e d 

t o p r e s e n t t h i s i s s u e t o the t r i a l c o u r t , we w i l l not address 

i t on a p p e a l . 

For the reasons s e t f o r t h above, we conclude t h a t the 

t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n awarding M c E l r o y 

a fee f o r her s e r v i c e s as the p e r s o n a l r e p r e s e n t a t i v e i n t h i s 

case and t h a t the fee was p r o p e r l y awarded from the proceeds 

d e r i v e d from the w r o n g f u l - d e a t h c l a i m t h a t arose from White's 

death. The t r i a l c o u r t ' s judgment i s a f f i r m e d . 

AFFIRMED. 

P i t t m a n , J . , con c u r s . 

Bryan and Thomas, J J . , concur i n the r e s u l t , w i t h o u t 

w r i t i n g s . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g . 
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MOORE, Judge, d i s s e n t i n g . 

I r e s p e c t f u l l y d i s s e n t . 

The main o p i n i o n a f f i r m s the judgment awarding E l i z a b e t h 

M c E l r o y an a d m i n i s t r a t o r ' s fee of n i n e p e r c e n t of the proceeds 

r e c e i v e d i n a w r o n g f u l - d e a t h a c t i o n on the t h e o r y t h a t she 

p r o v i d e d an " e x t r a o r d i n a r y s e r v i c e " w i t h i n the meaning of § 

43-2-848(b), A l a . Code 1975. F i r s t , I do not view an 

a d m i n i s t r a t o r ' s h i r i n g of an a t t o r n e y t o p r o s e c u t e a w r o n g f u l -

death a c t i o n , the m o n i t o r i n g of t h a t a t t o r n e y ' s a c t i o n s , and 

the p a y i n g of t h a t a t t o r n e y as c o n s t i t u t i n g " e x t r a o r d i n a r y 

s e r v i c e s " because p e r s o n a l a d m i n i s t r a t o r s r o u t i n e l y p e r f o r m 

such s e r v i c e s c o n s i s t e n t w i t h t h e i r d u t i e s as a p r o p e r 

p l a i n t i f f under § 6-5-410(a), A l a . Code 1975. Second, and 

most c o g e n t l y , I r e a d § 43-2-848(b) as a l l o w i n g f o r i n c r e a s e d 

compensation t o an a d m i n i s t r a t o r o n l y when the a d m i n i s t r a t o r 

performs " e x t r a o r d i n a r y s e r v i c e s ... f o r the e s t a t e . " 

(Emphasis added.) As Samuel Rodgers argues c o r r e c t l y i n h i s 

b r i e f t o t h i s c o u r t , an a d m i n i s t r a t o r whose s e r v i c e s r e s u l t i n 

the r e c o v e r y of w r o n g f u l - d e a t h proceeds does not do so f o r the 

b e n e f i t of the decedent's e s t a t e , but f o r the h e i r s and next 

of k i n of the decedent. See A f f i n i t y Hosp., L.L.C. v. 
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W i l l i f o r d , 21 So. 3d 712, 715-16 ( A l a . 2009); and Board of  

T r u s t e e s v. H a r r e l l , 43 A l a . App. 258, 260 (1965) . Hence, by 

i n d i r e c t l y r e c o v e r i n g w r o n g f u l - d e a t h proceeds, M c E l r o y d i d not 

p r o v i d e any s e r v i c e s t o the e s t a t e of Ron'Drequez C o r t e z 

White, much l e s s " e x t r a o r d i n a r y s e r v i c e s " w i t h i n the meaning 

of § 43-2-848(b), which would have e n t i t l e d her t o 

compensation under t h a t s t a t u t e . 

Based on the h o l d i n g i n L o u i s v i l l e & N a s h v i l l e R.R. v.  

P e r k i n s , 1 A l a . App. 376, 379, 56 So. 105 (1911), M c E l r o y 

c o u l d have r e c o v e r e d a percentage of the w r o n g f u l - d e a t h 

proceeds f o r her e f f o r t s i n o b t a i n i n g those proceeds; however, 

from the r e c o r d , i t appears M c E l r o y d i d not a c t as c o - c o u n s e l 

or o t h e r w i s e arrange c o n t r a c t u a l l y f o r a r e f e r r a l or f o r o t h e r 

a t t o r n e y f e e s t o compensate her f o r any a c t i o n s she took i n 

o b t a i n i n g the w r o n g f u l - d e a t h proceeds. I n s t e a d , M c E l r o y 

sought a fee from the proceeds i n a p o s t hoc f a s h i o n on the 

t h e o r y t h a t , as an a d m i n i s t r a t o r of White's e s t a t e , she was 

e n t i t l e d t o such a f e e . In awarding the f e e , the J e f f e r s o n 

C i r c u i t C ourt ("the t r i a l c o u r t " ) , i n e f f e c t , t a x e d White's 

h e i r s w i t h an a d d i t i o n a l n i n e p e r c e n t c o n t i n g e n c y fee t o which 

they never consented, e i t h e r p e r s o n a l l y or through M c E l r o y . 
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In t h a t r e s p e c t , the t r i a l c o u r t e r r e d t o r e v e r s a l . 

T h e r e f o r e , I would r e v e r s e the judgment and i n s t r u c t the t r i a l 

c o u r t t o v a c a t e i t s fee award t o M c E l r o y . 
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