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S & M, LLC, d/b/a Huntsville Cab Company
V.

Kevin Burchel, as personal representative of the estate of
Roy William Burchel

Appeal from Morgan Circuit Court
(CV-10-43)

BRYAN, Judge.

S & M, TLC, d/b/a Huntsville Cab Company ("Huntsville
Cab"), appeals from a judgment in favor of Kevin Burchel, the
personal representative of the estate of Roy William Burchel

("the personal representative"). We affirm.
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On April 21, 2008, a taxicab owned by Huntsville Cab was
damaged 1In a collision with an automobile driven by Roy
William Burchel {"Roy") in Decatur. The cost to repair the
taxicab would have exceeded i1its fair market value; therefore,
Huntsville Cab replaced the damaged taxicab instead of
repaliring 1t.

Huntsville Cab sued Roy in the Morgan District Court,
seecking to recover damages not only for the damage to its
taxicab but also for loss of its use. While the action was
pending 1n the district court, Roy paid Huntsville Cab the
fair market value of the taxicab, which was $5,387.50, and the
cost incurred by Huntsville Cab in modifying the replacement
autcmobile te make it suitable for use as a taxicab,'! which
totaled $2,765.85. Roy died while the action was pending in
the district court, and the personal representative was
substituted for Roy. Following a trial, the district court
entered a Jjudgment in faver o¢f the perscnal representative

with respect to Huntsville Cab's claim for damages for loss of

'"The modifications necessary to make the replacement
autcmobile suitable for use as a taxicab included, among other
things, installing a meter and a radio in 1t, installing a
light on its roof, painting it, and installing lettering on
it.
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use of the taxicab.

Huntsville Cab appealed to the Morgan Circuit Court for
a trial de novo. Following a bench trial, the circuit court,
on September 14, 2011, entered a Judgment in favor of the
personal representative with respect to Huntsville Cab's claim
for damages for loss of use of the taxicak. In pertinent part,
the circuit court's judgment states:

"A number of material facts in this case are
undisputed. On April 1, 2008, [Huntsville Cab's]
taxli cab was struck 1in the side by a wvehicle
operated by the decedent, Reoy Burchel. Burchel is
liable for the damage caused to the cab. It was
deemed to be a total loss and was nobt repalred by
[Huntsville Cab]. [Roy] paid [Huntsville Cab]
$8,153.45 for the loss of its vehicle plus the cost
of outfitting it as a cab. The sole issue for the
Court to decide 1s what loss-of-use damages, if any,
[Huntsville Cab] is entitled to recover from the
date of the wreck until it obtalined a replacement
vehicle and outfitted it for service as a cab.

"The Court's decisicon on [Huntsville Cab's]
demand for loss-of-use damages i1s controlled by the
following rule of law: a party cannot reccver
damages for both the total lcss of a vehicle and the
loss of use of that same vehicle. Fuller v. Martin,
(41 Ala. App. 160, 164] 125 So0. 2d 4, 7 (19%60); Lary
v. Valiant Insurance Co., 864 So. 2d 1105, 1110
(Ala. Civ. App. 2002). Because [Roy] has paid
[Huntsville Cab] the wvalue of the totaled cab which
it did not repair, [Huntsville Cab] as a matter of
law is not entitled to recover loss-of-use damages.

"Accordingly, it is ORDERED AND ADJUDGED bv the
Court that a judgment be, and hereby is, rendered in
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favor of the [personal representative] and against

[Huntsville Cak] on the remaining claim for damages

in this case. The [personal representative] 1is

discharged from any further cobligation or liability

to [Huntsville Cab].m

Huntsville Cab timely appealed to the supreme court,
which transferred the appeal to this court pursuant to § 12-2-
7(6), Ala. Code 1975.

Huntsville Cab argues that the circuit court erred in
determining that 1t was not entitled to recover damages for
loss of use of the taxicab because 1t had been compensated for
the total loss of the taxicab. Because the material facts are
undisputed, the 1ssue before us invelves only the cilrcuit

court's application of the law to undisputed facts. Therefore,

our review 1is de novo. 3ee State Farm Mut. Auto. Insg. Co. v.

Motley, 909 So. 2d 806, 810 (Ala. 2005%) ("Because the 1ssues
before us involve only the application of law to undisputed
facts, our review is de novec.").

In Hunt v. Ward, 262 Ala. 379, 79 So. 2d 20 (1955), the

supreme court addressed the measure of damages for an
autcomobile damaged 1n a collision. In pertinent part, the
supreme court stated:

"The primary rule is generally stated to be that
the damage is embraced in the formula that it is the
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difference in the wvalue of the [automobile] before
and after the accident, caused by the accident., If
it is so damaged as not to be repairable and has no
value after the accident, 1t would be simply 1its
value at the time of the accident (less its junk
value, if any}. On this amount interest should be
allowed. If it is repairable and the owner sees fit
Lo repair it and while doing s¢ he is deprived of
its use and incurs other expense in that connection,
he may have the reasonable cost ¢f the parts and
laber 1n making the repairs together with the
reasonable cost of transperting it and other
incidental cost, if any, and the reasonable value of
its use or hire during that time, on the thecory that
he could have hired one for use during that pericd:
also interest on the total as indicated above."

262 Ala. at 384-85, 79 So. 2d at 25-26 (emphasis added).

Citing Hunt v. Ward, among other authorities, the court

of appeals stated in Fuller v, Martin, 41 Ala. App. 160, 164,

125 So. 2d 4, 7 (Ala. Ct. App. 1960):

"The general rule is that if the automobile is
injured so that it cannot be repaired the measure of
damages 1s 1ts wvalue immediately Dbefore the
accident, less its wreckage value, if any. Recovery
cannot be had for beth tetal loss of an automcbile
and loss of use of the same vehicle."

(Fmphasis added.) Likewise, in Lary v. Valiant Insurance Co.,

864 So. 24 1105, 1110 (Ala. Civ. App. 2002), this court
stated: "Our supreme ccurt has previously held that
'[r]lecovery cannot be had for both total loss of an automobile

and loss of use of the same vehicle.' Fuller v. Martin, 41
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Ala. App. 160, 164, 125 So. 2d 4, 7 (1%50) (citing Hunt wv.
Ward, 262 Ala. 379, 79 So. 2d 20 {(1955))."

Despite the rule established by the foregoing authorities
that damages for loss of use may not be recovered if the
damaged automobile is a total loss and the owner 1s
compensated for its total loss, Huntsville Cab argues that

Wilscn & Co. v. S5ims, 250 Ala. 414, 24 S5So. 2d 68% (1948),

indicates that in "certain circumstances"”" damages for loss of
use of a damaged commercial vehicle may be recovered despite
its keing a total loss and the cowner's having been cempensated

for its total loss. In Wilson & Co. v. Sims, a commercial

vehicle owned by Ramona Sims was damaged in a collision with
an vehicle owned by Wilson & Co., Inc. ("Wilson"), which
resulted in Sims's wvehicle being cut of service while 1t was
repaired., Sims sued Wilson, and, during trial, introduced a
lease indicating that her vehicle was leased to Deaton Truck
Lines when it was damaged and indicating the amcunt of rent
she had lost as a result of her vehicle being out of service
for repairs. Sims did not introduce any evidence tending to
prove the market rental value of her vehicle while it was cut

of service for repairs. Moreover, the jury was not instructed
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regarding the applicable measure of damages. The jury returned
a verdict in favor of Sims, and Wilson appealed. Reversing the
Judgment in favor of Sims, the supreme court stated, in
pertinent part:

"The rule in Alabama for the measure of damages
for the injury te a commercial wvehicle 1s  the
damages which would remunerate the plaintiff for
necessary repairs 1in substantially restoring the
vehicle to its former condition and the market value
of 1ts use or hire during the tLime reguired to make
such repairs and fit it for business. Scuthern Ry.
Co. v. Reeder, 152 Ala. 227, 236, 44 So. 699, 12¢
Am.St.Repr. 23 [(1907)]; Plvlar v. Jones, 207 Ala.
372, 92 S50. 445 [(1822)]. This seems to be the rule
in most of the Jurisdictions. 4 A.L.R. 1352,
Annotation a; 1355 b; 78 A.L.R., ¢11, Annotation &,
812 b.

"The jury was glven no instructicns as to the
correct measure of damages 1in the case, nor was
there any evidence of the reasonable value c¢f the
use or hire of the disabled vehicle during the
period it was cut of service for necessary repailrs.
The jury was allowed Lo speculate as to this element
of damages and to proceed on the wreng thecry in
awarding a recovery and the predicate for error laid
in this regard by objecticn to certalin evidence and
in motion for new Lrial necessitates a reversal of
the judgment.

"The written lease (noted by the reporter) of
the [vehicle] to Deaton Truck Lines afforded no
basis on which to rest such an award, since there
was no proof that the lease was commensurate with
the market or reasonable rental value of the vehicle
and its introduction did not suffice as proof tLo
satisfy the rule as to the measure of this element
of damages nor to relieve them from being
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speculative.

"[Sims] sought to rest recovery for the loss of
use of the [vehicle] on proof of loss of profits
during the pericd 1t was laid up for repairs, but
this is not permissible in this kind of a case. The
welight of authority does not support such a theory
nor have our own courts sancticned 1t. The following
text 1in American Jurisprudence, Vol. 5, p. 908, §
751, states what we conceive Lo be the pertinent
rule: '"While the loss of prospective prefits may, in
certaln circumstances, be considered as an element
of damages for injury to a commercial wvehicle, the
welight of authority 1s Lo the contrary. In no event,
however, may one recover for loss of profits that
are purely speculative or problematical.'

"The Tcertain circumstances' mentioned in the

gquoted text -- and not here pertinent under the
pleading and proof 1f such exception tc the rule
were to be approved —-- generally appears to refer to

theose cases where an award of loss of profits is
allowed when no substitute motor vehicle can be
obtained in the market while plaintiff's vehicle 1is
being repaired. 4 A.L.R. 1361 ¢, and cases; 42 C.J.
1294, & 1171, and cases n. 52, 53, p. 1298, & 1179,
n. 32."

250 Ala. at 415-16, 34 So. 2d at ©90-91 (emphasis added).
Huntsville Cab argues that the case now before us falls

within the "certain circumstances" referred to in Wilson & Co.

v. Sims and that, therefore, 1t was entitled toc recover
damages for loss of use of 1its taxicab while it located and

modified a replacement automobile. However, 1n Wilson & Co. v.

Sims the damaged wvehicle was repalrable and was 1ndeed
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repaired. In the present case, on the other hand, Huntsville
Cab's taxicab was not repairable -- 1t was a total loss.

Wilson & Co. wv. Sims 1s consistent with Hunt wv. Ward in

indicating that if the damaged automobile "is repairable and
the owner sees fit to repalir 1t and while doing so he 1is
deprived ¢f i1its use ... he may have ... the reasonable value
of 1ts use or hire during that time, on the thecry that he
could have hired one for use during that period ...." 262 Ala.
at 385, 79 S0. 2d at 26. However, because the damaged vehicle

in Wilson & Co. v. Sims was repairable and the owner elected

to have it repaired, it does not purport to state a rule
applicable when the damaged automobile is a total loss and the
owner has Dbeen compensated for its total loss. When the
damaged automobile i1s a total lcss and the owner has been
compensated for 1ts total loss, the rule in Alabama is that

the owner may not recover damages for loss of use. See Hunt v.

Ward, Larvy v. Valiant Ins. Co., and Fuller v. Martin. Thus,

Huntsville Cab's argument based on Wilson & Co. v. Sims has no

merit.
Huntsville Cab alsc argues that this court shculd change

the rule in Alabama that, 1f the damaged automcbile is a total
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loss and the owner has been compensated for its total loss,
the owner may not recover damages for loss of use because,
Huntsville Cab says, (1) the rule prevents Huntsville Cab from
being made whole, which 1is the purpose of compensatory

damages; (Z2) economic factors have changed since Hunt v. Ward

and Fuller v. Martin were decided; (3) other jurisdictiocns

allecw the owner of a damaged automokile that is a total loss
to recover damages for loss of use; and (4) it is illogical to
allow the owner of a damaged autcmobile that is repairable to
recover damages for loss of use while denying such a recovery
to the owner of a damaged automobile that is a total loss.
However, the supreme court established the existing rule in

Hunt v. Ward, and this c¢curt 1s bound by supreme cocurt

precedent. See § 12-3-1¢, Ala. Code 1975 ("The decisions of
Che Supreme Court shall govern the holdings and decisions of
the courts of appeals ...."). Therefore, we must apply the
existing rule 1in the present case. Because Huntsville Cab's
taxicab was a total 1loss and Huntsville Cab had been
compensated for the total loss of the taxicab, the circuit
court properly determined that Huntsville Calk was not entitled

to recover damages Tfor loss of use of the taxicab.

10
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Accordingly, we affirm the judgment of the circuilt court.
AFFIRMED.
Pittman, Thomas, and Moore, JJ., concur.

Thompson, P.J., concurs specially.

11
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THOMPSON, Presiding Judge, concurring specially.
Because this court 1s bound by our supreme court's

decision in Hunt v. Ward, 262 Ala. 37%, 79 So. 24 20 (1855%),

I concur fully in the main opinion. I write specially to
indicate my disagreement with the holding in Hunt that lcss-
of-use damages are limited to damaged Dbut repalrable
commercial vehicles and not available in the case of a damaged
commercial vehicle that cannot be repaired. I agree, instead,
with the Supreme Court of Oklahoma, which, as to this issue,
has written:

"'"'[T]his Court fails to see any logical or practical

reason for a distinction belween repairable and

unrepvairable damage to a commercial wvehicle which

would justify loss of use for the former and not for

the latter even though the owner suffers loss

because he cannot immediately replace the vehicle,

In both instances the owner has lost the same thing,

the use o¢of his wvehicle, and he should be able to

recover this loss of use in either case.'"

DTS Tank Serv., Inc. v. Vanderveen, 683 P.2d 13245, 1347 (Ckla.

1884) (gquoting Dennis v. Ford Moter Co., 471 F.2d 733, 736 {(3d

Cir. 19732)). See alsce Long v. McAllister, 319 N.W.2d 256,

259-61 (Iowa 1982). I urge our supreme court to reconsider
its holding in Hunt and to adopt what, in my opinicn, is the

more rational approach to fully compensating an injured party

12
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for the total loss of its commercial vehicle by allcocwing that
injured party to recover damages for the loss of use of that

vehicle during the time it seeks a replacement vehicle.

13



